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On 23 August 2016, the Philippine Council 

for NGO Certification (PCNC), a private 
organization tasked to certify non-profit 

organizations that were able to comply with the 
established minimum requirements and criteria for 
financial management and accountability, visited 
the Foundation for Liberty and Prosperity (FLP) vis-
à-vis our application for renewal of accreditation.  
Last year, the Foundation was given a one (1)-year 
accreditation and we are hoping that this year we 
will be given a three (3) or five (5)-year accreditation 
by the PCNC Board.

The evaluators from PCNC were Atty. Emma 
G. Juralbal (Team Chairperson for Financial 
Management and Administration), Ms. Noemi L. 
Villaruz (Head for Program Operations, Networking, 
Vision, Mission, Goals, and Governance) and Ms. 
Mhel C. Mateo (PCNC Secretariat).  They reviewed 
various FLP documents, including among others, its 
financial and administrative policies, program 
operations manual, financial and program plan and 
the like.  The evaluation covered the following: 
governance, networking, vision, mission, goals, 
program operations, financial management and 
administration.  The evaluators also interviewed 
former Chief Justice Artemio V. Panganiban 
(Chairman), Evelyn T. Dumdum (President), 
Atty. Joel Emerson  J.  Gregorio (Corporate Secretary), 

w w w . l i b p r o s . c o m

(Photo) FLP’s Chairman Chief Justice Artemio V. Panganiban with 
the PCNC Evaluation Team: Atty. Emma G. Juralbal , Ms. Noemi L. 
Villaruz and Ms. Mhel C. Mateo .
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Atty. Martin Angelo L. Esguerra (Executive Director 
& COO), Rebecca G. Felix (Treasurer), Cenona 
L. Mia (Finance Officer), Dean Nilo T. Divina of
University of Santo Tomas Faculty of Civil Law
(professorial chair holder) and Ateneo law students
who participated in the programs of the Foundation.
Thereafter, the evaluators conducted a wrap-up
session among themselves to discuss their findings
and recommendations to be submitted to the PCNC
Board for approval.
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The certification from PCNC is a seal of good 
housekeeping that prospective donors and funding 
agencies may look for in their selection of NGOs to 
support.  Once an organization meets the criteria for 
certification, the PCNC Board offers a 1, 3 or 5-year 
certification, and endorses the NGO to the Bureau 
of the Internal Revenue (BIR) for the issuance of a 
BIR Certificate of Registration as qualified donor 
institution.

Local NGOs that comply with government 
requirements are certified by PCNC.  They make 
sure that the NGOs maintain transparency since 
most of them receive donations from individuals 
and corporations.  For more information please visit 
their website: http://www.pcnc.com.ph/. •

FLP President Evelyn T. Dumdum and Executive Director Martin 

Angelo L. Esguerra with Raymond Mercado and Angela Feria, 

former participants of the FLP’s moot court competitions

FLP President Evelyn T. Dumdum 

and Corporate Secretary Atty. Joel Emerson J. Gregorio

FLP Executive Director Atty. Martin Angelo L. Esguerra and 

President Evelyn T. Dumdum with Dean Nilo T. Divina of UST, 

one of the FLP’s Professorial Chair holders

Ongoing Program

and Projects

I
.n the first three years since its incorporation, FLP 
.focused on the following activities:  (1) FLP’s 

flagship project, the “Chief Justice Panganiban 

Professorial Chairs on Liberty and Prosperity,” (2) the 
official FLP Website (www.libpros.com), and (3) the 
“Liberty & Prosperity Journal,” hitherto an e-newsletter. 
In 2016, the Foundation is implementing two new 
education-centered programs to complement its 
flagship project: the FLP Dissertation Contest and 
FLP Scholarship Program

Professorial Chairs Program

As the flagship project of the Foundation, the Chief 
Justice Panganiban Professorial Chairs on Liberty and 
Prosperity is being implemented for four years now, 
following its launch on September 18, 2012, at the 
Metrobank Auditorium, Makati City.  The Metrobank 
Foundation partnered with the FLP in this endeavor 
and has so far donated a total of One Million Four 
Hundred Thousand Pesos (P1,400,000.00) in co-
sponsorship of the program.  

FLP started with the appointment of nine (9) 
deans of distinguished law schools and the Chancellor 
of the Philippine Judicial Academy (PhilJA).  The 
Foundation wanted to encourage educational 
institutions and law schools to research and propagate 
the philosophy at the level of the academia (including 
training of students, professors, lawyers, and judges).  
The outputs varied in form from traditional lectures, 
debates, as well as moot court competitions. The 
written lectures from the chair holders have been 
uploaded to the recently redesigned FLP website and 
published in the Liberty & Prosperity e-newsletter.  
These shall be compiled and will eventually be 
published in a book and/or in other modes of 
communications under the information, education and 
communication projects of FLP.

The first batch of recipients include the 
following deans of the top nine (9) law schools in 
the Philippines, plus a tenth chair in the Philippine 
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Judicial Academy (PhilJA). These were—surnames 

in alphabetical order—(1) Atty. Reynaldo U. 
Agranzamendez (Dean, University of the Cordilleras 
College of Law); (2) retired Supreme Court Justice 
Adolfo S. Azcuna (Chancellor, PhilJA); (3) Atty. 
Andres D. Bautista (Dean, Far Eastern University 
Institute of Law); (4) Atty. Sedfrey M. Candelaria 
(Dean, Ateneo de Manila School of Law); (5) Atty. 
Danilo L. Concepcion (Dean, University of the 
Philippines College of Law); (6) Atty. Jose Manuel 
I. Diokno (Dean, De La Salle University College of
Law); (7) Atty. Nilo T. Divina (Dean, University of 
Santo Tomas Faculty of Civil Law); (8) Atty. Joan 
Sarausos-Largo (Dean, University of San Carlos 
School of Law and Governance); (9) retired Supreme 
Court Justice Eduardo B. Nachura (Chairman, 
Arellano University Law Foundation); and (10) 
Atty. Manuel Quibod (Ateneo de Davao University 
College of Law). Regrettably, the 10th appointee 
failed to respond to FLP’s cordial invitation and 
appointment letter; hence he was eventually and 
decidedly removed from the list of chair holders.

Two (2) chair holders were renewed, namely 
(1) Atty. Sedfrey M. Candelaria (Dean, Ateneo de
Manila School of Law); and (2) Atty. Joan Sarausos-
Largo (Dean, University of San Carlos School of
Law and Governance).  In addition to the roster of
distinguished lecturers, we have recently included
Atty. Melencio S. Sta. Maria, Dean of the Far Eastern
University – Makati.

Notably, Dean Sedfrey M. Candelaria delivered 
his commitment in full.  The Ateneo Law School 
Dean delivered his second public lecture entitled 
“Comparative Analysis of the Memorandum of Agreement 

on Ancestral Domain and the Framework Agreement on 

the Bangsamoro” on November 29, 2013.  Thereafter, he 
organized an international moot court competition at 
the Ateneo Justitia Hall from March 4 to 5, 2014.

Marking the second anniversary of the 
Professorial Chairs on Liberty and Prosperity 
(September 18, 2014), Deans Joan Sarausos-Largo 
and Mikhail Lee L. Maxino delivered their public 
lectures in September and November 2014, in Cebu 
City and Dumaguete City, respectively.

Regarding upcoming outputs from the 
chair holders, Dean Sarausos-Largo of USC will 

be delivering a lecture on revision of the existing 
law curriculum and legal training to make it more 
responsive to the challenges on both liberty and 
prosperity.  This will be held on November 25, 2016, 
in Cebu.  Dean Concepcion of UP shall be delivering 
his first lecture on integration of law practice within 
the ASEAN framework this year as well.  Dean Sta. 
Maria of FEU Makati will also be submitting his 
proposed topic for his professorial chair lecture.

FLP Dissertation Contest

The FLP Dissertation Contest is a five-year program 
which aims to augment the Foundation’s flagship 
project by incorporating new, dynamic and perhaps 
more profound input to the body of works discussing 
FLP’s core philosophy.  We believe that the fresh 
insight and unique perspective of law students will 
provide bold, novel and innovative avenues for the 
development of the Foundation’s tenets.

The contest will be open to all law schools 
nationwide.  Each school may submit a maximum 
of three (3) entries, with one (1) entry per student. 
Participants will be junior and senior law students 
(3rd and 4th year).  FLP will look for the best thesis/
dissertation (or its equivalent in law schools not 
offering the Juris Doctor program) that espouses the 
philosophy of liberty and prosperity under the rule of 
law.  A committee shall choose a maximum of twenty 
(20) entries, which will already receive Twenty
Thousand Pesos (PhP 20,000.00).  Thereafter, the 
Panel of Judges composed of five (5) members shall 
come up with a shortlist of ten (10) entries from which 
five (5) winners will be chosen: 1st place will receive 
Three Hundred Thousand Pesos (PhP 300,000.00), 2nd 
place Two Hundred Thousand Pesos (PhP 200,000.00) 
and three (3) honorable mentions each receiving 
One Hundred Thousand Pesos (PhP 100,000.00). 
The Foundation has already announced the Contest 
Guidelines on its website and the Chairman’s column in 
the Philippine Daily Inquirer.  These, together with flyers 
and posters were also disseminated through the deans of 
law schools in cooperation with the Philippine 
Association of Law Schools.

The total estimated cost for the five-year 
program, including expenses for coordination, 
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stipend for the panel of jurors and other miscellaneous 
expenses as well as ten percent (10%) to cover 
inflation, is Twelve Million Two Hundred Ten 
Thousand Two Hundred Pesos (PhP 12,210,200.00) 
broken down in the table above (Table 1).

The Ayala Corporation has already agreed 
to facilitate the provision of funds for this 
project through its various partners and has 
committed to FLP the funding for the entire five-
year program.  They have given Two Million Pesos 
(PhP 2,000,000.00) for the first year of the program.

FLP Scholarship Program

This is a four-year program.  There will be ten (10) 
scholars for the program and the scholarship is open 
to those entering their third year as law students. 
FLP is opening the ten (10) slots to all law schools 
that have obtained a percentage of passing above the 
overall percentage of passing for the 2014 bar exams 
based on the statistical data from the Supreme Court 
Office of the Bar Confidant.  The Foundation will 

add one more scholar each year for the duration of 
the program so that eventually, in four years, we will 
have forty (40) beneficiaries/scholars.

FLP will provide full scholarship, which 
shall cover tuition fees, book allowance and stipend.  
There is a five percent (5%) increase year on year 
to cover inflation.  We surveyed the cost of tuition 
and other fees and pegged the maximum amount 
to be allocated for each scholar per year at Two 
Hundred Thousand Pesos (PhP 200,000.00); with 
One Hundred Thousand Pesos (PhP 100,000.00) for 
tuition fees, Twenty Thousand Pesos (PhP 20,000.00) 
for book allowance and Eighty Thousand Pesos 
(PhP 80,000.00) for stipend.  Including the cost for 
coordination of the program as well as funding 
provisions for the bar review of our scholars, 
the total estimated cost for the program for four 
years is Nineteen Million Eight Hundred Forty 
Five Thousand Pesos (PhP 19,845,000.00) broken 
down in the table above (Table 2). The Tan Yan Kee 
Foundation has initially provided Two Million Pesos 
(PhP 2,000,000.00) for the first year of the program.

Table 1: Dissertation Contest Total Estimated Cost (5-year program)
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FLP Newsletter

The Foundation published and distributed its 
e-newsletter “Liberty & Prosperity Journal” by the
second quarter of 2013.  These were received in
PDF format by FLP’s network of VIPs, stakeholders,
and academics via email.  The ten professorial chair
holders likewise received copies of the e-newsletter
and promised to disseminate them to their respective
law schools for the benefit of students and faculty
alike.  FLP has so far released six (6) e-newsletters
with the two most recent issues (Volume II Issue 4
and Volume III Issue 1) completed in time for the
Philippine Council for NGO Certification (PCNC)
visit last March 16, 2015.  Fifty (50) copies of the
last two issues were likewise printed for limited
distribution.  The Foundation plans to source funds
from the World Bank for the mass printing and
distribution of its newsletters.

FLP Website

The Foundation’s website (www.libpros.com) has 
undergone a complete revamp, with major changes in 
layout as well as scalability.  Based on the comments 
and suggestions of the Chairman, the new website 
now has a simple, neat and uniform design aesthetic 
that remains consistent whatever device is being 
used to view or access it – either desktop, tablet or 
smartphone.  It also features front and center the 
two (2) new programs being undertaken by the 
Foundation: the FLP Dissertation Contest and the FLP 

Table 2: Scholarship Program Total Estimated Cost (4-year program)

Scholarship Program.  The guidelines and forms for 
these programs have also been uploaded and are 
ready for download by interested participants and 
the general public.  We have also provided a special 
email address for the Secretariat (secretariat@
libpros.com) for coordination and support for these 
programs.  We will continue to work with the website 
administrator, Mr. Kristian Jeff C. Agustin, to further 
improve and enhance the website. •

Acquisition of PCCI Property

The Foundation—through the Chairman—
was able to raise funds from generous donors  for 
the purchase of a 709 sq. m. property located at 
the 3rd Floor, PCCI Corporate Center in Makati.  A 
Deed of Sale was signed between Lopez Holdings 
Corporation and FLP last December 23, 2015.  By 
January 2016, the Executive Director transferred his 
office from 1203 Acacia Street, Dasmariñas Village, 
Makati to PCCI Corporate Center.  The Foundation 
has also hired a secretary and a clerk/driver as 
part of the secretariat.  FLP has likewise executed 
lease contracts with Baron Travel Corporation and 
Arpan Air Incorporated, receiving a total monthly 
rental of PhP 303,032.60, which is being used for 
administrative and operational expenses.

Recent Developments
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17th PCNC Annual Assembly

The Foundation participated in the 17th 
PCNC Annual Assembly on May 24, 2016, at the  JY 
Campos Hall, UNILAB Bayanihan Center, Kapitolyo, 
Pasig City.  As one of the 435 accredited member in 
good standing, FLP was able to participate in the 
discussions and vote for the new members of the 
PCNC Board of Trustees.  FLP voted for Ms. 
Carmen Linda M. Atayde of SM Foundation Inc. 
and Mr. Augusto P.I. Carpio III of the Aboitiz 
Foundation Inc.  Both won and became the new 
members of the board. •

Future Plans and Direction

The Foundation plans to implement the following 
programs and projects within a three to five year 
program framework:

FLP Visual Art Competition

A project proposed by Mr. Kristian Jeff C. Agustin, 
the Liberty & Prosperity: Images, Figures, 

Expressions (LIFE) is a visual art competition that 
aims to make known the Foundation’s philosophy 
of “liberty and prosperity under the rule of law” 
in creative ways.  It is designed after three well-
established and long-running visual art 
competitions in the Philippines, namely: the DPC-
PLDT Visual Art Competition, the Metrobank Art 
& Design Excellence Competition and the Shell 
National Students Art Competition.

By launching a new visual art competition, 
the FLP can make itself more relevant to the 
country’s art and culture scene, which is very 
instrumental in capturing or defining the 
“zeitgeist” of a particular society.  For instance, 
today’s zeitgeist of “Filipino Democracy” has 
eventually latched on to the consciousness 
and culture of Filipinos by way of the media’s 
constant revisiting of the EDSA People Power 
Revolution and representations of the spirit of 
“Filipino-ness” (especially by means of evocative 
images and stories). Hence, to better promote its 

vision of “a society that safeguards liberty and 
nurtures prosperity under the rule of law” to the 
general public, the FLP must tap and develop the 
potential of Filipino artists, designers, and other 
creative practitioners.

Coffee Table Books on the Professorial Lectures 
and Speeches of CJ Panganiban

FLP also plans to partner with the Metrobank 
Foundation regarding the publication of two (2) 
coffee table books: one, a compilation of the lectures 
and output delivered under the CJ Panganiban 
Professorial Chair Program; and two, a compilation 
of selected speeches of CJ Panganiban.  Metrobank 
Foundation agreed in principle to sponsor said 
coffee table book projects and offered to assist FLP 
in undertaking the same considering that they have 
had several similar projects.

Support to the Reform Program of the Judiciary 
and the Ombudsman

In terms of its commitment to reforms, FLP plans 
to work closely with the SC and the Office of the 
Ombudsman in establishing a reform program 
patterned after the SC’s Action Program for Judicial 
Reform (APJR).  The Foundation is planning to once 
seek the assistance from the World Bank (which 
provided the funding for the APJR) and other 
international funding institutions in this endeavor.

Legal Education Reform Program

Another avenue as regards reform (as well as 
education) is FLP’s plan to partner with the Legal 
Education Board in developing a program to reform 
the legal education in the Philippines.

FLP Museum

The Foundation is looking at establishing an FLP 
Museum where various memorabilia and important 
items will be kept and made available for viewing 
by the public. The FLP eyes the Makati campus of 
FEU as a potential site. •
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UNTANGLING THE DRAGNET CLAUSE

Atty. Martin Angelo L. Esguerra

A   
“blanket mortgage clause,” also known as a 
“dragnet clause” in American jurisprudence,  
...is one which is specifically phrased 

to subsume all debts of past or future origins.   
Such clauses are “carefully scrutinized and strictly 
construed.”1 

To illustrate just how broad the scope of such 
clause is, here is a sample considered valid in the 
aforementioned case of Prudential Bank v. Alviar,2 –

That for and in consideration of certain loans, overdraft 

and other credit accommodations obtained from the 

Mortgagee by the Mortgagor and/or ________________ 

hereinafter referred to, irrespective of number, as 

DEBTOR, and to secure the payment of the same and 

those that may hereafter be obtained, the principal or all 

of which is hereby fixed at Two Hundred Fifty Thousand 

(P250,000.00) Pesos, Philippine Currency, as well as 

those that the Mortgagee may extend to the Mortgagor 

and/or DEBTOR, including interest and expenses or 

any other obligation owing to the Mortgagee, whether 

direct or indirect, principal or secondary as appears in 

the accounts, books and records of  the Mortgagee, the 

Mortgagor does hereby transfer  and convey by way of  

mortgage unto the Mortgagee, its successors or assigns, 

the parcels of land which are described in the list inserted  

on the back of this document, and/or appended hereto, 

together with all the buildings and improvements now 

existing or which may hereafter be erected or constructed 

thereon, of which the Mortgagor declares that he/it is the 

absolute owner free from all liens and encumbrances. . . .

The dragnet clause (also known as a 
continuing guaranty) is a standard proviso in lease 
contracts, loan contracts and mortgage documents.  
Banking and financial institutions as well as entities 
involved in financing schemes resort to such clauses 
because of the advantage of avoiding the costs, 

inconvenience and time delays of renegotiating 
further credit, rearranging a borrower’s facilities 
and preparing further documentation.3 It clearly 
makes commercial sense to allow this flexibility.

Due to its broad scope and rather 
encompassing character, mortgagees are lulled into 
treating such clause as foolproof while 
difficulties, misunderstandings, and hardship can 
result from the inclusion of such clauses in 
mortgage contracts (and other contracts of 
guaranty) on the part of mortgagors.

There is really no debate that such clauses are 
considered acceptable, valid and legal.  In the recent 
case of Premiere Development Bank v. Central Surety & 

Insurance Company, Inc.4 this is made clear –

The above-quoted provision in the Deed of Assignment, 

also known as the “dragnet clause” in American 

jurisprudence, would subsume all debts of respondent of 

past and future origins.  It is a valid and legal undertaking, 

and the amounts specified as consideration in the 

contracts do not limit the amount for which the pledge 

or mortgage stands as security, if from the four corners 

of the instrument, the intent to secure future and other 

indebtedness can be gathered.  A pledge or mortgage 

given to secure future advancements is a continuing 

security and is not discharged by the repayment of the 

amount named in the mortgage until the full amount of 

all advancements shall have been paid.

Our ruling in Prudential Bank v. Alviar is instructive:

    A “blanket mortgage clause,” also known 

as a “dragnet clause” in American jurisprudence, is 

one which is specifically phrased to subsume all debts 

of past or future origins.  Such clauses are “carefully 

scrutinized and strictly construed.” Mortgages of this 

character enable the parties to provide continuous 

This Article was chosen as one of the winners 
of the Office of the Government Corporate Counsel legal writing contest in 2011.
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dealings, the nature or extent of which may not be 

known or anticipated at the time, and they avoid 

the expense and inconvenience of executing a new 

security on each new transaction.  A “dragnet clause” 

operates as a convenience and accommodation to 

the borrowers as it makes available additional funds 

without their having to execute additional security 

documents, thereby saving time, travel, loan closing 

costs, costs of extra legal services, recording fees, 

et cetera.   Indeed, it has been settled in a long line 

of decisions that mortgages were given to secure 

future advancements are valid and legal contracts, 

and the amounts named as consideration in said 

contracts do not limit the amount for which the 

mortgage may stand as security if from the four 

corners of the instrument the intent to secure future 

and other indebtedness can be gathered.   

However, several potential issues relevant to this 
concept have not really been tackled in depth at this 
time.

Practical concerns relating to the dragnet 
clause include the issue that the guarantor has often 
not been aware or not understood that he or she 
could be liable for further sums in addition to the 
amount of the loan specified in the documentation. 
These clauses have often been “well-hidden” 
in lease contracts, loan contracts and mortgage 
documents and often not brought to the attention 
of the guarantor.  Further, the guarantor may not 
have been made aware when this credit facility was 
drawn upon, increasing his or her liability. Such 
issues notwithstanding Republic Act No. 3765, 
otherwise known as the “Truth in Lending Act” 
and other related issuances which states that it is 
“the policy of the State to protect its citizens from 
a lack of awareness of the true cost of credit to the 
user by assuring a full disclosure of such cost with 
a view of preventing the uninformed use of credit 
to the detriment of the national economy.”5 On the 

part of mortgagees, problematic is the tendency to 
overconfidence brought about by the mere existence 
of a continuing guaranty in its favor.  With some failure 
to comply with relevant laws and legal principles, or 
faulty documentation and erroneous assumptions, 

mortgagees could end up with unsecured loans or 
credit accommodations when such were intended to 
be secured transactions.  Considering the legality and 
the usefulness of the dragnet clause, however, any 
recommendation or policy considerations must focus 
on fully understanding the concept of the dragnet 
clause as well as reforming documentation to prevent 
or lessen problems and disputes from arising.

The aims of this paper, within the inherent 
limits of a brief research paper, are:

1. to clarify, highlight and/or explore the
concept of the dragnet clause as well as such issues 
and concepts as are relevant to it but have hereto 
not yet been brought before the Supreme Court and 
perhaps initiate and/or pave the way for a genuine 
discourse on these matters; and

2. to propose and to recommend relevant
and useful policies that take into account the interest 
of both mortgagor and mortgagee and to prevent as 
much as possible legal controversies relating to the 
subject.

Certain Limits for Continuing Guaranty

Although a continuing guaranty is a special 
kind of guaranty, it is not immune to certain 
limitations and rules/guidelines.6 Indeed, the 
same should be “carefully scrutinized and strictly 
construed,”7 especially considering the fact that it 
is well-established that a mortgage is a contract of 
adhesion.8 Moreover, in Supreme Court decisions 
acknowledging the validity of such provisions, the 
qualification “within certain limits” appears.

A review of the cases decided by the Supreme 
Court where it upheld the validity of such a guaranty 
and where it actually applied said guaranty yields 
several such limitations, guidelines and factors to 
take into consideration.

Additionally, what exactly do the cautionary 
warnings and qualifications found in jurisprudence 
“carefully scrutinized and strictly construed”9  and 
“within certain limits”10 mean?  What policies and 
practices are advisable in order to protect both 
parties’ respective interests?
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Continuing Guaranty 

still subject to the rules on mortgages 

and principles of contract

It is clear that a dragnet clause is still subject to 
the rules on a valid mortgage and the principles 
of contracts.  Indeed our Supreme Court usually 
in dealing with the validity of such a clause still 
ultimately refers to general rules on mortgage as well 
as principles of contract.  In other words, the clause 
is not a law unto itself but still needs to comply with 
certain limitations.

Obligations sought to be secured must come 

fairly within the terms of the mortgage

A mortgage must sufficiently describe the debt 
sought to be secured, which description must 
not be such as to mislead or deceive, and an 
obligation is not secured by a mortgage unless it 
comes fairly within the terms of the mortgage.11 

An obligation is not secured by a 
mortgage unless it comes fairly within the 
terms of the mortgage.12 

A continuing guaranty, although 
far-reaching, should not be overbroad.  A mortgage 
may secure after-incurred obligations so long as 
these future debts are accurately described.13 

In other words, even though the concept 
of a dragnet clause is that it has a very wide 
scope, this characteristic does not do away 
with the requirement that the coverage still be 
accurately and clearly described.  Moreover, even 
though a broad scope is acceptable, this 
acknowledgment cannot and does not amount to 
a license to gloss over the issue of such a clause 
being possibly too broad to be clear or to be 
overbroad.

In relation to this, although yet to be brought 
before the Supreme Court, it is believed that the 
concept of unconscionability is very much relevant. 
Considering the very broad and all encompassing 
nature of the dragnet clause, it is unsurprising that 
the issue of unconscionability can possibly arise.  In 
the law of contracts, provisions that are oppressive, 

overreaching or shocking to the conscience can be 
ruled as infirm.

In the case of Williams v. Walker-Thomas 

Furniture Co.,14 the United States Court of Appeals, 
District of Columbia Circuit found the dragnet clause 
potentially unenforceable due to unconscionability 
and hence remanded the case to determine whether 
the factual circumstances of the said case indeed 
merit a ruling that said mortgage is unenforceable.

There must be clear intent 

to secure future advancements

As can be gleaned from the cases referred to 
earlier, that there must be clear intent to secure 
future advancements is well-settled. However, 
this established requirement gives rise to certain 
questions and/or problems.

A mortgage and a note secured by it are 
deemed parts of one transaction and are construed 
together.15 A potential ambiguity can exist in relation 
to the requirements of Republic Act No. 3625 (An 
Act to Require the Disclosure of Finance Charges 
in Connection with Extensions of Credit, otherwise 
known as the “Truth in Lending Act”) and related 
issuances by the Central Bank of the Philippines 
as well as the Consumer Act of the Philippines.  
Disclosures required by the law and related 
issuances are inevitably and necessarily part of the 
documentation of one transaction.  Failure to comply 
with the law by failing to indicate the existence of 
a security and merely relying on the existence of a 
dragnet clause in a prior transaction could lead to 
a credit accommodation being characterized as an 
unsecured one rather than the intended secured 
credit.

There is sufficient authority to declare 
that any ambiguity in a contract whose terms are 
susceptible of different interpretations must be read 
against the party who drafted it.16 Presumptions 
cannot be that an obligation is more onerous.

Moreover, the mere existence of a continuing 
guaranty with all encompassing terms cannot 
simply render the law nugatory. The failure to 
indicate the proper disclosures can likewise be seen 
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as a choice to not apply the continuing guaranty 
to that particular transaction (even if a valid and 
existing continuing guaranty can be applied to that 
particular transaction, the mortgagee does not have 
to apply the said mortgage in theory even though 
said mortgagee can do so) or estoppel on the part of 
the mortgagee.

Mutuality of Contract

Neither party to the mortgage can impose a plainly 
arbitrary and self-serving interpretation of the 
various agreements entered into.  Article 1308 of 
the Civil Code expresses what is known as the 
principle of mutuality of contracts.  It provides that 
“the contract must bind both the contracting parties; 
its validity or compliance cannot be left to the will 
of one of them.”  This binding effect of a contract 
on both parties is based on the principle that the 
obligations arising from contracts have the force of 
law between the contracting parties and there must 
be mutuality between them based essentially on 
their equality to which it is repugnant to have 
one party bound by the contract and the other 
free therefrom.17 

As an illustration, an excerpt from the case 
of Security Bank and Trust Company, Inc. v. Rodolfo M. 

Cuenca,18 follows –

Continuing Surety

Contending that the Indemnity Agreement was in the 

nature of a continuing surety, petitioner maintains that 

there was no need for respondent to execute another 

surety contract to secure the 1989 Loan Agreement.

This argument is incorrect. That the Indemnity 

Agreement is a continuing surety does not authorize 

the bank to extend the scope of the principal obligation 

inordinately. In Dino v. CA, the Court held that “a 

continuing guaranty is one which covers all transactions, 

including those arising in the future, which are within the 

description or contemplation of the contract of guaranty, 

until the expiration or termination thereof.”

To repeat, in the present case, the Indemnity 

Agreement was subject to the two limitations of the credit 

accommodation: (1) that the obligation should not exceed 

P8 million, and (2) that the accommodation should 

expire not later than November 30, 1981. Hence, it was 

a continuing surety only in regard to loans obtained on or 

before the aforementioned expiry date and not exceeding 

the total of P8 million.

Accordingly, the surety of Cuenca secured only the 

first loan of P6.1 million obtained on November 26, 1991. 

It did not secure the subsequent loans, purportedly under 

the 1980 credit accommodation, that were obtained in 

1986. Certainly, he could not have guaranteed the 1989 

Loan Agreement, which was executed after November 

30, 1981 and which exceeded the stipulated P8 million 

ceiling.

Petitioner, however, cites the Dino ruling in which 

the Court found the surety liable for the loan obtained 

after the payment of the original one, which was covered 

by a continuing surety agreement. At the risk of being 

repetitious, we hold that in Dino, the surety Agreement 

specifically provided that “each suretyship is a continuing 

one which shall remain in full force and effect until this 

bank is notified of its revocation.” Since the bank had 

not been notified of such revocation, the surety was held 

liable even for the subsequent obligations of the principal 

borrower.

No similar provision is found in the present case. 

On the contrary, respondent’s liability was confined to the 

1980 credit accommodation, the amount and the expiry 

date of which were set down in the Credit Approval 

Memorandum. (citations omitted)

In this example, it is likewise noteworthy 
that the mere existence of a continuing guaranty – 
however broad and encompassing its scope – and 
notwithstanding that the loan sought to be charged 
against the continuing guaranty involved the same 
parties who had entered into earlier transactions 
involving the said guaranty, were not enough to 
bolster or support the argument/position that the 
subject credit accommodations should be chargeable 
to the continuing guaranty

Same Origin/Source

The loans supposed to be secured by a continuing 
guaranty have to be from “but one source of origin.”19  

The subsequent debts which a mortgagee seeks to 
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be secured by the continuing guaranty cannot be 
considered as foreign to and distinct from those 
originally or first covered by the real estate mortgage 
which contains the continuing guaranty clause.

This limitation is significant because the 
standard reliance on determining intent of the 
parties within the four corners of the contract will 
almost invariably lead to enforcement of dragnet 
clauses regardless of the actual intent of both parties.

The concept of relatedness is likewise found 
in American jurisprudence although the subject of 
controversy.  The idea of the relatedness test is “that 
such clauses should only be enforced when the 
different loans involved are sufficiently related or of 
the same class such that intent of the parties that the 
collateral should secure past and future debts can be 
inferred.”20

This test aims to limit the very wide scope of 
dragnet clauses which as mentioned earlier can really 
cause injustice to mortgagors.  Professor Grant Gilmore 
explains the objective of such a test very well –

Legitimate future advance arrangements are validated 

under the Code, as indeed they generally were under 

pre-Code law. This useful devise can, however, be 

abused; it is abused when a lender, relying on a broadly 

drafted clause, seeks to bring within the shelter of 

his security arrangements claims against the debtor 

which are unrelated to the course of financing that was 

contemplated by the parties. In the dragnet cases, the 

courts have regularly curbed such abuses: no matter how 

the clause is drafted, the future advances to be covered 

must “be of the same class as the primary obligation . . 

. and so related to it that the consent of the debtor to its 

inclusion may be inferred.”21 

Courts that favor and utilize the relatedness rule 
differ from those that reject it on the issue of how 
exactly to determine the intent of the parties.  An 
appeals court in Arkansas summarized the position 
taken by courts applying the relatedness test:

Courts have stated that future-advances clauses cover only 

advances shown to have been within the contemplation 

of the parties at the time the security agreement was 

executed. . . . In determining intent, we look to whether 

the later loan is related to or within the same class as 

the original debt, which allows us to infer that it was 

covered by the earlier agreement. . . . This “relatedness” 

rule does not defeat future-advances clauses; rather, 

it helps determine the parties’ intent by looking at the 

relationship between the original security agreement and 

the later debt.22 

These particular concepts are relevant 
especially considering the Truth in Lending Act and 
Consumer Act and the policies behind them. 

Considering the above, perhaps it would 
be worth considering the submission that a real 
estate mortgage is a valid security for future loans 
only when the mortgage is given as a security for 
continuing or revolving credit lines.23 

Extinguishment

Although a continuing guaranty generally 
contemplates an indefinite time by its nature, it can 
be extinguished by the mortgagor.24 A continuing 

guaranty still contemplates a point when it is 
extinguished; it was never contemplated to be an 
absolutely indefinite one.

Expiration After a Reasonable Time

It is educational to consider the case of William 

R. Hubbell Steel Corp. v. Epperson.25 In that case,
plaintiff corporation filed an action to collect on a
guaranty executed by Epperson, a former Chairman
of the Board of Temco. Epperson had executed a
personal guaranty in favor of Hubbell Steel in 1983
in connection with the latter’s supplying of steel to
Temco on open account. For nine (9) years after the
execution of the guaranty agreement, Hubbell Steel
did not do business with Temco.  In 1992, when
Epperson was no longer Chairman of the Board at
Temco, Temco made a purchase from Hubbell Steel
on open account. Epperson was unaware that such
order had been placed. Upon Temco’s failure to
pay its account, Hubbell Steel filed a case against
Epperson under his guaranty agreement.

The trial court ruled that Epperson was not 
liable under the guaranty agreement because of 
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the passage of time between the guaranty and the 
transaction resulting in the debt to Hubbell Steel.  
On appeal, the Alabama Court of Civil Appeals 
upheld the trial court decision stating that: “(1) 
when there is no fixed time for performance stated 
in a contract, the law presumes that a ‘reasonable 
time’ was intended, (2) a guarantee, as other 
contracts, is complete when the minds of the parties 
to the guarantee meet in mutual assent, (3) when 
there is a continuing guarantee, which is unlimited 
in duration, the period of time for which it is valid 
must be reasonable, in light of the circumstances of 
the particular case.”26

Although the factual scenario in Epperson is 

not characteristic in most commercial transactions 
involving a guaranty, this case is nevertheless 
potentially problematic in light of the reality 
that many companies extending credit rely on a 
continuing guaranty agreement and would never 
think of the agreement being struck down due to a 
mere passage of time.  Clearly, it would be wiser to 
ensure that this, in fact, does not happen to 
entities that extend credit.

Priority of Specified Mortgages

Premiere Development Bank v. Central Surety & 

Insurance Company, Inc.27 affirms a qualification laid 
down in Prudential regarding application of the 
dragnet clause where other specified securities are 
involved  –

To recall, the critical issue resolved in Prudential was 

whether the “blanket mortgage” clause applies even 

to subsequent advancements for which other securities 

were intended.  We then declared that the special 

security for subsequent loans must first be exhausted in 

a situation where the creditor desires to foreclose on the 

“subsequent” loans that are due.  However, the “dragnet 

clause” allows the creditor to hold on to the first security 

in case of deficiency after foreclosure on the special 

security for the subsequent loans.

In Prudential, we disallowed the petitioner’s 

attempt at multiple foreclosures, as it foreclosed on all of 

the mortgaged properties serving as individual securities 

for each of the three loans.  This Court then laid down the 

rule, thus:

where deeds absolute in form were executed to 

secure any and all kinds of indebtedness that might 

subsequently become due, a balance due on a note, 

after exhausting the special security given for the 

payment of such note, was, in the absence of a special 

agreement to the contrary, within the protection of the 

mortgage, notwithstanding the giving of the special 

security. This is recognition that while the “dragnet 

clause” subsists, the security specifically executed 

for subsequent loans must first be exhausted before 

the mortgaged property can be resorted to.

However, this does not prevent the creditor from 

foreclosing on the security for the first loan if that loan 

is past due, because there is nothing in law that prohibits 

the exercise of that right.  Hence, in the case at bench, 

Premiere Bank has the right to foreclose on the Wack 

Wack Membership, the security corresponding to the 

first promissory note, with the deed of assignment that 

originated the “dragnet clause.”  This conforms to the 

doctrine in Prudential, as, in fact, acknowledged in the 

decision’s penultimate paragraph, viz.:

Petitioner, however, is not without recourse.  Both 

the Court of Appeals and the trial court found that 

respondents have not yet paid the P250,000.00 and 

gave no credence to their claim that they paid the said 

amount when they paid petitioner P2,000,000.00.  

Thus, the mortgaged property could still be properly 

subjected to foreclosure proceedings for the unpaid 

P250,000.00 loan, and as mentioned earlier, for 

any deficiency after D/A SFDX#129, security for PN 

BD#76/c-345, has been exhausted, subject of course 

to defenses which are available to respondents. 

(emphasis supplied)

Recommendations:

In addition to strong reminders to concerned entities 
regarding the above discussed issues and principles, 
it would be best to establish a monitoring system to:

1. ensure that its continuing guaranty agreements
do not become stale as in the Epperson case;
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2. ensure that there is no mistake and confusion
in the case of several securities being given for a 
single account regarding which security to be held 
answerable first in conformity with the rules laid 
down in Prudential;

3. ensure that there is no mistake and confusion
regarding the scope of the continuing guaranty as in 
the Security Bank and Trust Company, Inc. case;

4. make it easier to determine which among
several transactions in fact derive from one origin or 
are related in the concept of the relatedness test.

In relation to the concept of a continuing 
guaranty becoming stale through the lapse of time, it 
is important to note that since “consideration” is an 
essential element to the execution of any guaranty, it 
is advisable to update a stale guaranty combined or 
together with an extension of credit, i.e., a new loan, 
a renewal, refinancing, consolidation or credit sale. 

Having a monitoring system would likewise 
facilitate the recommendations relating to the 
interest of mortgagors in particular.  Considering 
that the Truth in Lending Act and related issuances 
require certain disclosures and the requirement that 
the continuing guaranty be clear as to its coverage, 
it would be useful to have a ready record on hand 
in order to ensure less mistakes and less chances of 
infirm dragnet clauses.

It is likewise recommended that to be in 
genuine compliance with the sprit of and objective 
as well as requirements of the Truth in Lending 
Act and the Consumer Act of the Philippines and 
related issuances, and to avoid the possibility of 
unconscionability that the following be required of 
mortgagees:

1. The copy of the proposed future credit
accommodation contract, whether an extension or a 
new loan pursuant to a credit line, refinancing etc., 
given to the mortgagor or guarantor should contain 
a notice, in plain language, explaining that the new 
accommodation will extend the mortgagor’s liability 
under the guaranty.

2. In addition to giving the mortgagor or
guarantor a copy of the proposed future credit 
contract, the creditor should provide the guarantor 
with information in writing on the current status of 
the original credit contract, including the current 

balance of the debtor’s account; any amounts 
currently overdue and when each such amount 
became due; and any amount currently payable and 
the date it became due.

These modifications are intended to 
warn guarantors of the consequences of the new 
accommodation and provide more information to 
enable them to make an informed decision on whether 
or not to agree to such new accommodation. •
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