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Abstract 

 

 In the past and ongoing tensions between government forces and rebel 

groups were felt by the country that already took toll of not only innocent 

lives, but of hope of the many in achieving peace. The constant warring 

principles and differing ideologies of factions presented gridlocks towards 

unity of the country.  

Consequently, the conflict continually divides the nation with a grim 

future for the next generations. The effects of the conflict are incalculable in 

terms of human rights violations and caused trauma to the people. The 

concept of peace, unity and reconciliation seem to be just statements written 

in shallow waters of despair as the conflict subsists.  

 In response to this deleterious effect of the conflict, the government 

opts to forgo of the offenses done by rebels and effectively reintegrate them 

into society.  This is can be done through amnesty.   

 This study seeks to analyze and determine the post-conflict amnesty 

practice of other States and of the Philippines. The study reflects if the 

Philippines is in consonance with the standards and limits set under 

contemporary public international law in granting amnesties to rebel and 

insurgent groups.  This research also points out what should be done to 



 

improve the amnesty practice and hopefully develop a proper mechanism in 

making amnesty grants in peace agreements.  
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CHAPTER I  

 

Background of the Study  

 

I. Introduction 

 

 
The internal armed conflict between differing factions such as 

government and rebel groups continue to wreak havoc in the lives of the 

people throughout the years. Guns versus guns and militaries against rebels 

are the scenic battles that occur every day. This constant upheaval already 

caused lives, even innocent ones to serve as tributes in this seemingly never 

ending tale of war. This chilling effect already occurred in the different parts 

of the international community thereby affecting many people.   

 

Governments set out to destabilize the movements and actions lodged 

by the rebels in the spirit of hostility and rebellion. Some members were 

caught and punished to prevent further damage in every nation's sovereignty. 

However, this only aggravated the situation as the rebels and armed groups 

sought freedom of their members. They thought they are being left out and 

governments are still inutile to their needs and of the many. Thus, the rebels 

deemed it necessary to radicalize their actions to express their desires as well 

as dismay to the government in handling the affairs of the state.  
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In response to the deleterious implications of internal conflicts, the 

governments crafted the practice of amnesty to pacify the worsening outcry 

of the rebellious forces in their respective countries. They set out standards 

and limitations that serve as guidelines in granting amnesty.  

 

The Government of the Philippines, which has also a long-standing 

internal armed conflict with the rebels, already laid down peace talks, 

negotiations and agreements that included the grant of amnesty to several 

members of rebel groups for the past years. This is in response to the 

severely worsening struggle. The practice of amnesty in the country aims the 

cessation of the occurring violence and relentless retaliations that deeply 

divided the country.  

 

Nonetheless, the practice of amnesty in the Philippines must be visited 

and looked upon to determine if it is in accord with the contemporary public 

international law. This is to assure that government response is 

commensurate to the degree of culpability of such political offenders. The 

practice of amnesty in the Philippines is not tantamount to too much 

concession on the part of the government. Such practice must be in 
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conformity with the standards and limitations to protect State interests and 

sovereignty against any force that threatens to suppress them.  

 

II. Objectives of the Study  

1) To analyze and examine the different peace agreements of 

selected States under a post-conflict regime after an internal 

armed conflict, containing amnesty clauses. The subsequent 

relevant amnesty laws and issuances as a consequence of the 

peace agreement are considered in the study 

2) To analyze and examine the peace agreements entered into by 

the Government of the Republic of the Philippines and rebel or 

insurgent groups containing amnesty clause. Significant 

amnesty issuances granted to such rebel groups will also be 

included as well as jurisprudence discussing the issue on 

amnesty grants 

3) To depict the amnesty practice of each State and the judicial 

action of international tribunals in determining the validity of 

amnesty grants which then comprise the amnesty practice under 

contemporary public international law 
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4) To describe and portray the post-conflict amnesty process and 

grants of the Philippines vis-à-vis with the amnesty practice 

under international law 

5) To derive the standards and limits of granting amnesty under 

contemporary public international law and Philippine amnesty 

practice 

 

III. Statement of the Problem  

 

The study aims to draw relevant norms and principles from the post-

conflict amnesty practices in selected post-conflict societies and the 

Philippines, as well as relevant legal and judicial actions taken pertaining to 

their validity under the prevailing international and domestic law standards.  

  

Specifically, this study aims to answer the following questions:  

 

1. How does the contemporary international law treat the amnesty 

practice pertinent to the conclusion of internal armed conflicts?  
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2. What form of immunity agreement or amnesty is prevalent in the 

peace agreements in the internal armed conflicts treated in the study?  

 

3. How do special human rights and criminal tribunals treat the validity 

of post-conflict immunities and amnesties brought before them?  

 

4. What relevant amnesty grants in the Philippines reflect the principles 

enunciated in contemporary international law and the decisions of 

special human rights and criminal tribunals?  

 

5. What standards and limitations of amnesty practice may be drawn 

from the prevailing international and domestic post-conflict amnesty 

practices? 

 

IV. Scope and Limitations 

The study deals with the practice and implementation of amnesty in 

the Philippines. This necessarily entails the discussions of the limitations and 

standards embedded in the various statutes, laws, presidential proclamations 

and government actions, past or present, which permits the grant and 

practice of amnesty in the country.  
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This also includes the study of the amnesty provisions in the 2002 Sun 

City Peace Agreement of the Democratic Republic of Congo, 1991 

Chapultepec Peace Accords of El Salvador, 1993 Contonou Peace 

Agreement and 2003 Accra Peace Agreement of Liberia, 1992 General 

Peace Agreement of Mozambique, 1991 Lome’ Peace Agreement of Sierra 

Leone. The decisions of the Special Court for Sierra Leone and Inter-

American Human Rights Court in relation to the validity of amnesty grants 

are also included.  

For the Philippines, the study includes the peace agreements entered 

into by the Moro Islamic Liberation Front (MILF), Communist Party of the 

Philippines-New People’s Army-National Democratic Front (CPP-NPA-

NDF and Rebolusyonaryong Alyansang Makabansa - Soldiers of the 

Filipino People - Young Officers' Union (RAM-SFP-YOU).    

The research is limited on a post-conflict regime and countries which 

suffered an internal-armed conflict. The study only deals with amnesties that 

were granted after a war or internal armed conflict, as expressed in the peace 

agreements entered into between the State governments and rebels or 

insurgents.  
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V. Significance of the Study 

 

For the Government of the Republic of the Philippines. The study will 

serve as a proper framework in the practice of amnesty in the Philippines. 

The standards and limitations proposed can be applied to provide a 

comprehensive approach when it comes to granting amnesty, especially to 

members of rebels groups involved in internal armed conflict. This will 

serve as a reference and basis for any agreements or negotiations that will be 

formed between the government and rebel groups.  

 

For the International Community. This may serve as another basis for 

the practice of amnesty under contemporary public international law. The 

past grants and actions of the government in relation to amnesty will serve as 

another case and significant example to be dealt with in the practice of 

amnesty of another country. The proposed guidelines and framework may 

also give an idea as to how the grant amnesty should be crafted under their 

respective governments.  
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For the Law makers and Officials of the Government. The study can 

serve as their substantial basis to carefully scrutinize cases of granting 

amnesties.  

 

For the future government administrations and officials of the 

Philippines. This may serve as a guide in protecting the interest and 

democracy of the State. The proposed changes in the practice of amnesty in 

the country are a caveat to officials in dealing with cases involving grant to 

rebels in internal conflict.  

 

For Law Students. This may serve as reference and guide to their 

further study in the discipline of law, policy-making, and peace process, 

together with their entire component.  
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CHAPTER II  

Review of Related Literature  

 

The chapter showcases the post-conflict aspect of amnesty under 

contemporary public international law and Philippine laws. The chapter 

includes amnesty practice of selected foreign countries as reflected in their 

respective peace agreements. As for the Philippines, the chapter includes the 

relative executive issuances and peace agreements pertaining to amnesty 

grants. The researcher also opted to briefly discuss historical backgrounds 

that led to the practice of amnesty amongst the foreign countries and in the 

Philippines.  

 

I.  Amnesty, in general  

Amnesty came from the Greek word amnestia which means 

“forgetting”.1 This is also the term upon which the term “amnesia” 

originated. Now in the modern era, the term is generally used to describe 

measures that are directed to offenses whose criminality is better left to be 

forgotten.  

As generally understood, Black’s Law Dictionary defined Amnesty as:  

                                                           
1
 Black’s Law Dictionary, Tenth Edition (2014). 
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“A pardon extended by the government to a group or class of persons, 
usually for a political offense.”2 
 

Unlike an ordinary pardon, amnesty is usually addressed to crimes 

against state sovereignty. These are deemed political offenses. The concept 

is more in keeping with forgiveness that is more expedient rather than 

prosecution and punishment of the accused. Amnesty is granted to certain 

classes of persons or even communities.3 

 

The power to grant amnesty is usually lodged with the executive 

officials of governments, particularly the President or Executive leader of a 

State. In some post-conflict situations, amnesty must be expressed in the 

peace agreement. Then amnesty can be carried on by any legislation by a 

State’s Congress or legislative department. The granting of amnesty 

basically involves both executive and legislative powers to make it 

legitimate and valid. The reason for this is, since the executive holds the 

power to grant amnesty, the legislature acts as a checking mechanism. Since 

                                                           
2
Id. 

3Louise Mallinder Peacebuilding, the Rule of Law and the Duty to Prosecute: What Role Remains for 

Amnesties? , In Building Peace in Post-Conflict Situations. ed. / Faria Medjouba. London : British Institute 

of International and Comparative Law, 2012. p. 9-42 

http://uir.ulster.ac.uk/20743/2/Mallinder_Peacebuiling_Rule_of_Law_Amnesties_20_June_2011.pdf (Last 

accessed September 12, 2016). [pp. 6-7].  

 

http://uir.ulster.ac.uk/20743/2/Mallinder_Peacebuiling_Rule_of_Law_Amnesties_20_June_2011.pdf
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the acts done by rebels or insurgents involve various violations of rights of 

the people and of the State, it is incumbent upon the legislature to ensure that 

amnesty is not beyond any limitations set under the law and powers of the 

executive. In addition thereto, act of Congress, through legislation, validates 

the act of executive thereby making it a legitimate act of the State towards 

peace pact borne under the skirts of the executive power.4 

 

I. B. Kinds of Amnesty 

There are several kinds of amnesties that are being considered by 

governments. However, as international law prescribes, some of these 

amnesties are prohibited in its operation and effects.  

Self-amnesties are amnesties adopted by those responsible for human 

rights violations to shield themselves from accountability. In general, the 

international community frowns upon this kind of amnesty as this, which 

by their nature, epitomize impunity. Usually, incumbent political leaders 

and government officials are the ones who grant amnesties to themselves 

to escape any prosecution or attempt thereof.  

                                                           
4 Id.  
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Blanket amnesties are those that exempt broad categories of offenders 

from prosecution and/or civil liability without the beneficiaries’ having to 

satisfy preconditions, including those aimed at ensuring full disclosure of 

what they know about crimes covered by the amnesty, on an individual 

basis. These kinds of amnesties, just like self-amnesties, are considered 

to be universally condemned. They cover gross violations of human 

rights and serious violations of humanitarian law for which perpetrators 

of these crimes are required to be prosecuted and put into custody of 

governments for imprisonment.  

Conditional amnesties exempt an individual from prosecution if he or 

she applies for amnesty and satisfies several conditions, such as full 

disclosure of the facts about the violations committed. A conditional 

amnesty often involves a prior investigation to allocate individual 

responsibility.  

De facto amnesties, as used in the tool, describe legal measures such 

as State laws, decrees or regulations that effectively foreclose 

prosecutions. While not explicitly ruling out criminal prosecution or civil 

remedies, they have the same effect as an explicit amnesty law. Such 
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amnesties are impermissible if they prevent the prosecution of offences 

that may not lawfully be subject to an explicit amnesty.5 

 

II. A. Characteristics of Amnesty  

The exemption from criminal prosecution, and possibly, civil action 

achieved through amnesty is typically limited to conduct occurring during a 

specific period and/or involving a specified event or circumstance, such as a 

particular armed conflict.6 Amnesties commonly specify a category or 

categories of beneficiaries, such as members of rebel forces, State agents or 

political exiles. Amnesties often and increasingly specify particular crimes 

or circumstances for which criminal prosecution is and/or civil actions are 

barred.  

It has the effect of prospectively barring criminal prosecutions, and in 

some actions, civil actions against certain individuals or categories of 

individuals in respect to a specified criminal conduct committed before the 

amnesty’s adoption. It is also believed that it can retroactively nullify the 

legal liability previously established.  

                                                           
5
Office of the United Nations High Commissioner for Human Rights (OHCHR). Rule-of-Law Tools for 

Post-Conflict States. Amnesties. United Nations Publications. (2009).  Available at : 

http://www.ohchr.org/Documents/Publications/Amnesties_en.pdf. (Last accessed September 12, 2016.) 

[pp. 6-8]. 

6
See Note 1, supra   

http://www.ohchr.org/Documents/Publications/Amnesties_en.pdf
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An amnesty in favor of a class or classes of persons accused of certain 

offenses against the State is deemed to constitute an act of oblivion, 

obliterating not only the penalty but the offense committed. 

 

III. Amnesty as reflected in the Peace Agreements between 

Governments and Rebels of Selected Foreign Countries  

a. In Democratic Republic of Congo (DRC)  

From the start of 1996, Congo was subjected to various warring rebels 

for the purpose grabbing territories and even dealing with ethnic disputes.  

The Alliance des Forces Démocratiques pour la Libération du 

Congoor Alliance of Democratic Forces for the Liberation of Congo 

(AFDL), a group led by Laurent Kabila rebelled against the abusive 

government of then President Mobutu. The conflict that mostly struck the 

country was the war between the Hutu and Tutsi tribes in Rwanda. Majority 

of the Hutus fled to the boarder of Congo hoping to save themselves from 

the Tutsi-led government of Rwanda. Kabila later on became leader of 

Congo and gave support to Ugandan troops and Rwandan forces to hunt 

down Hutus in Congo. During this time, other rebel groups sprouted like the 

Mai-Mai, and Movement for the Liberation of Congo (MLC). The 

government of Congo funded and supported these rebels to ignite a proxy 
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war against Hutus in the country. These rebels participated in committing 

wide scale genocide against the Hutus. It is also during such time that rebels 

committed mass rapes, murders and recruitment of child soldiers in the 

pursuit of their purpose. However, these rebels soon became the enemy of 

the Congolese government when the issue of insufficient pay was not 

addressed. Congolese Rally for Democracy (RCD) had Rwandan forces 

which were organized to defeat the current Congolese government when 

Kabila announced that Rwandan forces were going to be sent back to 

Rwanda and not participate in the genocide. 7 

In response to the seemingly entanglement with rebel forces in the 

country, the government moved for a peace agreement to end hostilities 

between rebels and even between nations. The 1999 Lusaka Peace 

Agreement provided for the cease fire between rebel and government forces. 

The agreement also contained stipulations for the furtherance of peace, 

unification and even inclusion of rebel forces in DRC government. This is 

by way of granting a general amnesty to rebels involved, with the exclusion 

of those who committed genocide and crimes against humanity. However, 

                                                           
7
 Sadiki Koko. The Lusaka Ceasefire Agreement and Stability in the DRC. In Conflict Trends, published by 

African Center for Conflict Resolution and Disputes (ACCORD). Volume 2007, Issue 3. (January 2007). 

Available at 

https://www.academia.edu/1606733/Peace_Agreements_in_Angola_and_Implications_for_Governance.  

(Last accessed January 17, 2017). 

http://journals.co.za/content/journal/accordc
http://journals.co.za/content/accordc/2007/3
https://www.academia.edu/1606733/Peace_Agreements_in_Angola_and_Implications_for_Governance
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amnesty was still granted to those who were notorious for committing such 

crimes such as Laurent Nkunda, a Conglese-Tutsi who led the genocidal 

attack and Bosco Ntaganda, who was known to force children into rebel 

activities. Both were even given government positions and eventually 

abused their power and caused more infraction to the DRC.8 

The failure of the Lusaka Agreement led to the 2002 Sun City Peace 

Talks. One of the highlights of the agreement is the provision on the grant of 

amnesty in exchange for the statements and narration of accounts during the 

war for which he/she is involved in the commission of the war to what is 

referred as “Gacaca courts”, or tribal courts. Such Truth telling mechanism 

will facilitate the process, with a limitation on crimes against humanity, 

genocide and within international norm. 9 

 

b. El Salvador  

El Salvador suffered from a civil war that can be described as 

inhuman and brutal.  

                                                           
8
  Insight on Conflict. Democratic Republic of Congo: Conflict Profile. Available at 

https://www.insightonconflict.org/conflicts/dr-congo/conflict-profile. (Last accessed January 17, 2017).   
9
 Adam Pennman. Peace-Justice Dilemna and Amnesty in Peace Agreements. In Conflict Trends, published 

by African Center for Conflict Resolution and Disputes (ACCORD). Volume 2007, Issue 3. (Jan 2007). 

Available at 

https://www.academia.edu/1606733/Peace_Agreements_in_Angola_and_Implications_for_Governance.  

(Last accessed January 17, 2017).[ pp. 8-12]. 

 

https://www.insightonconflict.org/conflicts/dr-congo/conflict-profile.%20(Last%20accessed%20January%2017
http://journals.co.za/content/journal/accordc
http://journals.co.za/content/accordc/2007/3
https://www.academia.edu/1606733/Peace_Agreements_in_Angola_and_Implications_for_Governance
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The main actors of the civil war are the right-wing faction National 

Republican Alliance (ARENA), and the left-wing guerillas Frente 

Farabundo Martí de Liberación Nacional (FMLN). The friction between the 

two forces caused the destruction of lives and properties amongst civilians.  

According to the Commission on the Truth for El Salvador, an 

estimated 75,000 people were killed and 8,000 people are considered to have 

disappeared.10 Many accounts of torture, sexual violence and forced 

displacements were also committed during the civil war. One of the most 

gruesome tales occurred in the village of El Mozote and surrounding hamlets 

in December 1981. The U.S.-trained Atlacatl battalion machine-gunned 

more than 800 villagers, about half of them were children. It was said that 

before being killed, many women and men were tortured, including being 

subjected to sexual violence. Some of the children were either stabbed or 

clubbed to death. 11 Another massacre occurred in 1982, also involving the 

Atlacatl, being connected with the government troops, in El Calabozo in the 

                                                           
10

  
10
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northern San Vicente region. There were approximately 200 men, women 

and children who died in the said attack. 12 

In 1992, The Law of National Reconciliation was passed by the 

Legislature in light of the peace accord between the government and rebels. 

The law provided a limited amnesty, excluding individuals involved in 

serious human rights violations. It granted amnesty to persons who 

participated as direct or indirect perpetrators or as accomplices in 

committing political crimes, related common crimes or common crimes 

carried out by at least 20 persons, prior to January 1, 1992, excepting in all 

cases the common crime of kidnapping. An exception clause was presented 

in the law. It then provided that the amnesty shall not apply to persons who, 

according to the report of the Truth Commission, participated in grave acts 

of violence committed after January 1, 1980, whose impact on society 

urgently demands that the public know the truth, regardless of the sector to 

which they belonged.13 

Various human rights groups and even the international community 

opposed this measure. The victims demand responsibility for the deaths and 
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the violence done during the civil war. They also sought for reparation for 

the damages they incurred for having gone through such tragedy.14 

 

c. Liberia  

The country suffered two civil wars that crippled both government 

and civilian powers.  

The first phase of the civil war started in 1989 when Charles Taylor 

led an attack against the Liberian government. He was then the leader of the 

National Patriotic Front of Liberia (NPFL). Charles became successful in 

taking power and control over Liberia. The war regime dragged on until 

1997. The second phase of the war started in 1999. This second phase was 

described to be a struggle of power between legitimate forces of the 

government and rebels who wanted to oust Charles.  Liberians United for 

Reconciliation and Democracy(LURD) and theMovement for Democracy in 

Liberia (MODEL) were the primary rebel groups which challenged Taylor’s 

rule over Liberia. The rebel forces were able to redeem some parts of Liberia 

piece by piece as Taylor’s forces weakened. By 2003, Taylor succumbed to 
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international pressure and resigned as president. He also exiled to Nigeria 

and never came back since the backlash of the war.15 

The war left Liberians begging for humanitarian justice and aid. In the 

course of the wars, numerous civilians were tortured, raped, indiscriminately 

beaten, killed and even abducted. Thousands were also displaced from their 

own homeland and properties.  

It was recorded in 1993 that the government and rebel forces entered 

into the Contonou Peace Agreement. This was a peace agreement that aimed 

for the cessation of the turmoil and havoc brought by the war. One of the 

pertinent provisions of the Contonou is its amnesty grant. In the agreement, 

a general amnesty is granted to those who are participants in the combat that 

occurred during the armed conflict. It is believed that forgiveness gives a 

brighter path to peace and unification as opposed to another militaristic 

approach. However, the Contonou Peace Agreement did not last long and 

failed to establish peace in Liberia. Both parties were still at war with each 

other. In addition thereto, there were clamors coming from civilians and 
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human rights activists regarding the abuses that were not properly addressed 

by the Liberian government.16 

As the armed conflict takes toll on the lives of the people and the 

over-all administration of the country, the government and the rebel groups 

once again entered into a peace agreement in 2003. The 2003 Accra Peace 

Agreement also included an amnesty clause but not as a means that is to be 

taken seriously. Both the negotiators and rebels expressed that amnesty was 

not needed in coming into peace as they were more concerned with power 

sharing and economic aspects. They claimed that the amnesty clause is left 

“opened” for future discussions and operation. 17 

 

d. Mozambique  

The country’s internal conflict can also be characterized by the 

struggle of powers amongst the colonizers and the local Mozambiques.  

In 1975, Frente de Libertacao de Mocambique, or FRELIMO 

successfully overthrew the Portuguese colonizers in power and control over 

Mozambique. FRELIMO has been in constant battle with the government 

which was under the whims of the Portuguese. However, the Resistencia 
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Nacional Mocambicanaor the RENAMO rebelled against the FRELIMO 

government. RENAMO was composed of insurgents coming from South 

Africa and Rhodesia, who opposed the dastardly desire of the FRELIMO 

into remaining in power. Due to the growing accounts of rebels and 

opposition circumstances, FRELIMO opted to order the eradication of such 

rebels.  

During such conflict, both FRELIMO and RENAMO perpetrated 

serious human rights violations and crimes. As each belligerent party 

considered the civilians living under territories controlled by their military 

rivals as supporters of the enemy, these civilians were made direct targets of 

the violence, which included village destruction, aerial bombardments, 

forced conscription, torture, mutilation, indiscriminate killings of those 

suspected of collaborating with “enemy forces,” kidnapping and rape of 

young girls and adult women, compulsory marriages, forced starvation, and 

death by landmines. Severe drought brought extreme famine, resulting in a 

massive exodus and many deaths. It is estimated that during the civil war, 1 

million people died and 4 million took refuge in neighboring countries.18 
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By 1984, there were attempts to reconcile the conflict by offering an 

escape door by granting the rebels amnesty. The Mozambique government 

insisted that the talks be facilitated and mediated by the South African 

government. President Machel accepted, stating that his Government would 

give amnesty and assist in the full reintegration of all RENAMO members 

who surrendered voluntarily.19 

December 1987, the Mozambican parliament enacted Lei nº. 14/87 

(1987), an amnesty law for all rebels who surrender to the Mozambican 

authorities or to international organizations by the end of 1988. The 

preamble to the law recognized that “many Mozambicans have been 

kidnapped or forcibly trained by the guerrillas and transformed against their 

will, into murderers, including many child soldiers. The amnesty offer was 

greeted favorably by RENAMO who on December 18 announced a ceasefire 

for the Christmas period “in response to the amnesty offered by the 

Mozambican government.” This amnesty was extended on January 1, 1989 

and continued to be implemented for another year. During 1988-9 over 

4,000 members of RENAMO reportedly surrendered. 20 
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In 1992, the FRELIMO and RENAMO factions formally entered into 

a peace agreement. The General Peace Agreement (GPA) for Mozambique 

was concluded by both sides in October 1992 in Rome, Italy. As part of the 

GPA, a general amnesty was granted to all Mozambicans in consonance 

with the law of the state and with the normative practices of the government. 

The act was applied to all those held in prison for political reasons, and to 

those operating with and for RENAMO, including some among those living 

in the areas controlled by the movement. Those regarded at large, by the 

forces of the state, as armed bandits, were then, peacefully, re-integrated into 

the Mozambican society without further legal procedures. 21 

 

e. Sierra Leone  

The internal conflict in the country started from the initial attacks of 

the rebel insurgent group Revolutionary Union Front (RUF) in the towns of 

Sierra Leone. In 1991, RUF staged a coup against the government of Sierra 

Leone. This was then followed by the successive attacks and captures of 

villages. RUF also sought to take over the diamond mines scattered all over 
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the country. In the process thereof, various acts of brutality and human rights 

violations can be gleaned from such events. People were kidnapped, raped, 

and rebels also mutilated thousands of civilians, including large numbers of 

children.  

By 1996, then President Kabbah used the private army group 

Executive Outcomes which eventually weakened the RUF forces. This led to 

the peace negotiations between the government and the RUF in the form of 

the Abidjan Peace Accord. Amongst others, the agreement included a 

general amnesty clause that would be granted to the RUF rebels. Several 

RUF prisoners were also released by the government as an act towards peace 

and reconciliation. The government assured that no official or judicial action 

is taken against any member of the RUF/SL in respect of anything done by 

them in pursuit of their objectives as members of that organization up to the 

time of the signing of the Agreement. Unfortunately, the Abidjan Peace 

Accord did not fully materialize, as the RUF continued its rebellion. The 

conflict even intensified when the Armed Forces Revolutionary Council 

(AFRC) had a coalition with the RUF members in taking down and 

controlling the government. Resistance came from many civilians, especially 

students, but to no avail. This only caused the rebels to gain forces and target 
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those who opposed. Students and other civilians were murdered, kidnapped 

and tortured. 22 

In 2004, the Special Court Sierra Leonne nullified the amnesty clause 

and grant explicated in the Lomé Agreement. The case of the Prosecutor vs. 

Kallon and Kamara, the amnesty granted by Sierra Leone cannot cover 

crimes under international law that are the subject of universal jurisdiction. 

In the first place, it stands to reason that a state cannot sweep such crimes 

into oblivion and forgetfulness which other states have jurisdiction to 

prosecute by reason of the fact that the obligation to protect human dignity is 

a peremptory norm and has assumed the nature of obligation erga omnes.23 

The court ratiocinated that the crimes perpetrated by the RUF members 

fell into the category of international war crimes and crimes against 

humanity which can never be covered by amnesty. This situation covers the 

concept of universal jurisdiction thereby making this not only within a 

domestic crime, but an international issue to be resolved. Crimes under these 
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categories do not only constitute crimes against Sierra Leoneans, but a crime 

done against the whole of humanity. 24 

 

IV. Amnesty Practice in the Philippines  

a.  Amnesty under Philippine Laws  

An amnesty is an act of grace by the Chief Executive, 

proceeding from the power entrusted with the execution of the laws 

and concurred by the legislature usually extended to groups of persons 

who committed political offenses, and which puts into oblivion the 

offense itself. 25 

Article VII Sec. 19 of the 1987 Constitution provides that:  

Except in cases of impeachment, or as otherwise provided in this 

Constitution, the President may grant reprieves, commutations, and pardons, and 

remit fines and forfeitures, after conviction by final judgment. 

He shall also have the power to grant amnesty with the concurrence of 

a majority of all the Members of the Congress. 

 

 
Amnesty commonly denotes the general pardon to rebels for their 

treason and other high political offenses. It is also considered as an act of 

forgiveness which one sovereign grants to the subjects of another, who 

offended a State by some breach of the law of nations. It can thus be 

considered as the grant of general pardon to a class of political offenders 
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either after conviction or even before the charges are filed. It is a form of 

executive clemency which under the Constitution may be granted by the 

Executive only with the concurrence of the legislative. 26 

The grant of amnesty is an executive prerogative, being dependent on the 

act of the President. It requires, however, the concurrence of Congress to be 

valid and enforceable. In essence, this requires combination of the Executive 

and Legislative powers.  The participation of the legislature was "intended as 

a check against the possible abuse of the power by the President in favor of 

certain groups, to the prejudice of national interest."27 Congress, by a 

majority of each chamber, will deliberate on whether to pass a Concurrent 

Resolution. The amnesty is effective on the date of signing and Congress is 

essentially deciding is if it will revoke the amnesty or not. Passage of a 

Concurrent Resolution is essentially an affirmation of the amnesty by each 

chamber of the legislature. 28 
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b. Notable Post-conflict Amnesty grants and Peace Agreements 

Throughout history, the government opted to grant amnesties to rebels 

and insurgents to attain peace. This is usually done in armed conflict 

situations. Through amnesty, rebels are considered to be part of over-all 

societal reconciliation as they are reintegrated to society.  

 

i)  On the Moro Islamic Liberation Front (MILF)  

The MILF was a break-away group from the Moro National 

Liberation Front (MNLF). The group was composed of members coming 

from Muslims and Islamic ethic factions. They aimed for the sovereignty 

and autonomy of their mother land Mindanao from the powers of the 

democratic government.  The rebel group sought to obtain their own 

territory in Mindanao and denounce association from the Philippine 

government and its Constitution.29 

The rebels moved to radicalize their actions through various acts of 

terrorism and violence as an expression of their protest to the government. 

The rebel group was then associated with the bombings, kidnapping and 
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killing of innocent civilians, including foreigners. They also took 

responsibility for the disturbances in the villages and parts of Mindanao, 

where they also rob people of their land, livelihood and properties. They are 

in constant upheaval with the government and have numerous armed 

encounters with its forces. 30 

The past administrations entered into peace agreements and 

considered rebels to be reintegrated to society. It was deemed necessary that 

the opportunity to give the rebels a chance to be part of society again, rather 

than prosecuting them is the best method to achieve lasting peace and unity.   

Since the year 1997, the government of the Philippines presented 

avenues for achieving peace for which it included peace negotiations. The 

resumption of peace agreement with the MILF succeeded until the rebel 

group finally sat down to discuss the phases of the composition of the final 

peace agreement. 31 

In 2010, during the term of President Benigno Simeon C. Aquino III, 

the government dealt with the comprehensive peace pact to assure a lasting 

peace and reconciliation would be achieved. By the year 2014, the 
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Comprehensive Agreement on the Bangsamoro (CAB) was finally forged 

between the government and the MILF. One of the pertinent features of the 

CAB is the annex on Normalization which included the provision on 

amnesty. 32  

 

ii)  On the Communist Party of the Philippines-New Peoples’ 

Army-National Democratic Front (CPP-NPA-NDF)  

The Communist Party of the Philippines (CPP) was established in 

1968 by Jose Maria Sison, popularly known as “Joma Sison”, to advocate 

for the Maoist-oriented and Marxist ideology. The rebel group seeks to over 

throw the government and establish a new one through waging war. The 

next year, the New People’s Army was created which served as the armed-

wing of the CPP. The National Democratic Front (NDF) served its political 

wing, primary handling negotiations and correspondence with the 

government. From this rebel groups sprung other rebel groups like the 

Revolutionary Proletarian Army-Alex Boncayao Brigade (RPA-ABB), 

which dominated the Negros region, and the Rebolusyonaryong Hukbong 

Bayan.   
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Since the establishment of the group, it has been linked to various 

terrorist attacks and human rights abuses, such as abduction, murders and 

torture,33 among civilians and authorities. Such attacks were done 

throughout the country.  

One of the notable example is the Plaza Miranda Bombing in 1971. It 

was reported that NPA members threw grenades in the ongoing miting de 

avance of the Partido Liberal which killed and wounded many civilians. The 

group also took responsibility of numerous assignations and murders of 

several government authorities, civilian and even killing former comrades. 

In 2010, the group ambushed a truck composed of police men in Catarman 

City using improvised explosive devices and firing guns killing all 8 police 

men. In 2011, several members of the NPA raided a mining site in Surigao 

del Norte, for allegedly not paying the so called “revolutionary taxes” to the 

group. They kidnapped civilians, which were eventually released and also 

attacked workers. The incident claimed lives and wounded others.34 

The responsibility for such killing, torture and kidnapping of civilians 

and government authorities subjects the CPP-NPA to violations of laws of 
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war and even war crimes. The various protracted moves of the rebel group 

constitute violations of international humanitarian law and international 

criminal laws, for which the Philippines has the duty to prosecute 

perpetrators. However, government deemed it necessary to enter into peace 

agreements that achieve lasting peace and reconciliation in the country.35 

One of the peace pacts entered is the Joint Agreement on Safety and 

Immunity Guarantees (JASIG) in February 1995. Its outstanding features 

include the Immunity guaranty to the members of the CPP-NPA-NDF. 

Immunity guarantees shall mean “that all duly accredited persons are 

guaranteed immunity from surveillance, harassment, search, arrest, 

detention, prosecution and interrogation or any other similar punitive actions 

due to anyinvolvement or participation in the peace negotiations.” The 

agreement had for its primary purpose of providing such immunities safety 

and immunity guarantees hereby adopted to facilitate the peace negotiations, 

create a favorable atmosphere conducive to free discussion and free 
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movement during the negotiations, and avert any incident that may 

jeopardize the peacenegotiations.36 

After the recent revocation of peace talks and condemnation of the 

indiscriminate attacks made by the NPA, President Rodrigo Duterte once 

again opened the negotiating table to the rebel group. The government and 

NPA through its founder Joma Sison, came into a concession on the 

resumption of the peace talks. Both parties are set to create a comprehensive 

mechanism for the peace and reconciliation in the hope in ending the almost 

50-year armed conflict in Mindanao. The peace panel expressed its intention 

on the matters of granting amnesty for the remaining political prisoners as 

well as immunity from arrest for some members of the NPA to participate in 

the rounds of the peace negotiations.37 
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iii)  On the Rebolusyonaryong Alyansang Makabansa - Soldiers of 

the Filipino People - Young Officers' Union (RAM-SFP-YOU)  

The Rebolusyonaryong Alyansang Makabansa (RAM) was composed 

of the Philippine Military Academy batch 1970 or the “Matatags”. By the 

early Martial Law years, the RAM announced its opposition to the 

government and its renunciation to the chain of command of the Armed 

Forces led by then Gen. Fabian Ver.  

Soon after Martial Law regime, RAM formed allies with Soldiers of 

the Filipino (SFP) and Young Officers Union (YOU), forming a bigger 

group of RAM-SFP-YOU went against the Cory Aquino government in 

1986. The group staged several coup d’etat during the Aquino 

administration. One of the significant encounters was the 1989 coup led by 

Gen. Gringo Honasan. The group got hold of the Fort Bonifacio and 

captured Villamor Air Base. They also bombed Camp Crame and Camp 

Aguinaldo. Members of the RAM-SFP-YOU also barricaded Malacanang 

Palace. However, US troops were able to weaken the rebel forces and 

eventually capture several members. 38 
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By 1995, during the term of President Fidel Ramos, the government 

entered into an agreement to finally settle the differences between the rebel. 

The General Agreement for Peace (GAP) between the Government of the 

Philippines (GPH) and RAM-SFP-YOU primarily provided for the cessation 

of hostilities and disarmament. The GAP marked the end of the armed 

conflict between the rebel group and the GPH.39 

One of the pertinent portions of the agreement also provided an amnesty 

clause that would grant absolute amnesty to the members of the rebel group. 

The GAP also expressed its availability to the members of the armed forces, 

other law enforcement agencies and civilian government personnel that were 

involved in the activities of the rebel group. The agreement was deemed part 

of the Disarmament, Demobilization and Reintegration (DDR) program of 

the government. The amnesty can be considered a ‘reintegration’ measure. 

RAM-AFP-YOU members and supporters were covered. Amnesties also 

paved the way for the disposition of military, police, and civilian 

government personnel affiliated with RAM-SFP-YOU. This took various 

forms such as re-entry or reinstatement, re-entry or absorption, for both 
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members of Armed Forces of the Philippines and Philippine National Police, 

and members of other law enforcement agencies involved. 40 

 

iv) Philippine Jurisprudence on Amnesty  

a) Gaudencio Vera, et., al. vs. People of the Philippines and Court of 

Appeals (G.R. No. L-18184, January 31, 1963)41 

The case involves Vera, Figueras, Ambas, Florido, Bayran and 

92 others who were charged with the complex crime of kidnapping 

with murder of Amadeo Lozanes, a lieutenant of the Hunter's ROTC 

Guerrilla organizations. Vera and others sought to avail the amnesty 

grant by the Amnesty Proclamation in 1946 issued by then President 

Osmena. However, the Amnesty Commission denied their application 

due to their categorical denial of the commission of the said crime. 

The Court of Appeals further denied their plea for having only 

impliedly admitting such crime. The appellate court enunciated that 

for the Amnesty Commission to take cognizance of the case, “the 

accused or respondent must allege or claim verbally or in writing that 

he committed the acts charged against him in furtherance of the 

resistance movement or against persons who aided in the war efforts 
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of the enemy', for amnesty presupposes the commission of a crime”. 

There was also a finding that Vera and the others verbally denied the 

charge against them.42 

 In the resolution of the issue of whether or not persons seeking 

amnesty must first admit the crime, the Supreme Court pronounced 

that there is a necessity of admission of guilt, to wit: 

It is rank inconsistency for appellant to justify an act, or seek forgiveness 

for an act which, according to him, he has not committed. Amnesty 

presupposes the commission of a crime, and when an accused maintains 

that he has not committed a crime, he cannot have any use for amnesty. 

Where an amnesty proclamation imposes certain conditions, as in this 

case, it is incumbent upon the accused to prove the existence of such 

conditions. The invocation of amnesty is in the nature of a plea of 

confession and avoidance, which means that the pleader admits the 

allegations against him but disclaims liability therefore on account of 

intervening facts which, if proved, would being the crime charged within 

the scope of the amnesty proclamation. 

 The Court held that sans any admission and when there is a denial of 

the offense charged, amnesty cannot be invoked. 

 

b) People of the Philippines vs. Jose Patriarcha, Jr., Carlos Narra 

and 10 John Does (G.R. No. 135457. September 29, 2000)43 

 The accused were convicted for the murder of Alfredo Arevalo in 

Sorsogon. Arevalo was kidnapped, then hog-tied tortured and then killed by 
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the gang of Patriarcha and Narra. It was proven that the accused were 

members of the New People’s Army (NPA).  

 The accused then invoked the amnesty grant by then President Fidel 

Ramos under Proclamation No. 724 entitled Granting Amnesty to Rebels, 

Insurgents, and All Other Persons Who Have or May Have Committed 

Crimes Against Public Order, Other Crimes Committed in Furtherance of 

Political Ends, and Violations of the Article of War, and Creating a National 

Amnesty Commission. In 1998, the National Amnesty Commission 

approved the application of Patriarcha effectively extinguishing criminal 

liability, many of which involved cases of killing both civilians and military 

in several encounters. The Amnesty Commission deemed such activities 

were done in the pursuit of his political beliefs. Patriarcha was granted 

amnesty for rebellion. 44 

 The Court gave the definition of amnesty in resolving the issue of the 

case. The Supreme Court pronounced:  

Amnesty commonly denotes a general pardon to rebels for their treason or other 

high political offenses, or the forgiveness which one sovereign grant to the 

subjects of another, who have offended, by some breach, the law of nations. 

Amnesty looks backward, and abolishes and puts into oblivion, the offense itself; 

it so overlooks and obliterates the offense with which he is charged, that the 
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person released by amnesty stands before the law precisely as though he had 

committed no offense.  

  

In effect, the amnesty proclamation negated the criminal liability of 

Patriarcha in consonance with Article 89 of the Revised Penal Code wherein 

amnesty totally extinguishes criminal liability along with its penalty and 

effects.  

c) Eduardo Kapunan, Jr. vs. Court of Appeals, et. al., (G.R. 148213-

17 March 13, 2009)45 

 Kapunan was involved in the kidnapping and eventual murder of 

Kilusang Mayo Uno (KMU) Chairman Rolando Olalia and his driver, 

Leonor Alay-ay. Other men from the Armed Forces of the Philippines (AFP) 

and the Philippine National Police (PNP) were also accused of participating 

in the said crime. By the year 1998, Kapunan sought the dismissal of the 

action against him invoking Proclamation No. 347, entitled Granting 

Amnesty to Rebels, Insurgents, and All Other Persons Who Have or May 

Have Committed Crimes Against Public Order, Other Crimes Committed in 

Furtherance of Political Ends, and Violations of the Article of War, and 

Creating a National Amnesty Commission. However, the Panel of the 

Amnesty Commission concluded that Kapunan concurred in the execution of 

the operation in the commission of the crime. As head of the investigating 
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panel Olalia-Alay-ay case, Kapunan commanded the clean-up of the crime 

scene and ordered the officers to keep the operation a secret. The crime was 

not done in the pursuit of a political belief. Thus, amnesty cannot be applied. 

The findings were further upheld by the Secretary of Justice.46 

 In its appeal, the Court of Appeals enunciated the limits set by the 

amnesty proclamation. The appellate court cited Proclamation No. 348, all 

personnel of the AFP and PNP who committed crimes which constitute 

serious human rights violations, such as acts of torture, extra-legal 

execution, arson, massacre, rape, other crimes against chastity, or robbery of 

any form are not entitled to amnesty. It was determined that the Olalia-Alay-

ay case fell under the extra-legal execution category. 

 In the resolution of the issue of the case, the Supreme Court cited the 

difference in between Proclamation 347 and 348, and to whom it applies:  

Section 2. Crimes/Acts Covered. ― The following acts or 

omissions may be subject to amnesty, whether or not punishable 

under the Revised Penal Code, the Articles of War, or special laws: 

  

(a) Under Proclamation No. 347. Crimes committed in pursuit of 

a political belief on or before April 30, 1994, including, but not 

limited to, the following: 

a.    Rebellion or insurrection 

b.    Coup d etat 

c.    Conspiracy and proposal to commit rebellion, insurrection, 

or coup d etat 
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d.    Disloyalty of public officers or employees 

e.    Inciting to rebellion or insurrection 

f.      Sedition 

g.    Conspiracy to commit sedition 

h.    Inciting to sedition 

i.      Illegal assembly 

j.      Illegal association 

k.    Direct assault 

l.      Indirect assault 

m.  Resistance and disobedience to a person in authority or the agents 

of such person 

n.    Tumults and other disturbances of public order 

o.    Unlawful use of means of publication and unlawful utterances 

p.    Alarms and scandals 

q.    Illegal possession of firearms, ammunition, or explosives 

committed in furtherance of, incident to, or in connection with the 

crimes of rebellion or insurrection. 

r.     Violation of the following Articles of War: 

  

AW 59 (desertion), 

AW 62 (absence without leave), 

AW 67 (mutiny or sedition) 

AW 68 (failure to suppress mutiny or sedition) 

AW 94 (various crimes), 

AW 96 (conduct unbecoming of an officer and a gentleman) 

AW 97 (general article) 

  

(b) Under Proclamation No. 348, as amended. ― Crimes/acts 

committed in furtherance of, incident to, or in connection with 

counter-insurgency operations on or before March 25, 1994, including 

but not limited to the following: 

  

a.    Willfull killing 

b.    Willful infliction of physical injuries 

c.    Illegal detention 

d.    Arbitrary detention 

e.    Coercion 

f.      Threats 

g.    Illegal possession of firearms, ammunition, or explosives 

h.    Violation of the following Articles of War: 

  

AW 94 (various crimes), 

AW 96 (conduct unbecoming of an officer and a gentleman) 

AW 97 (general article) 
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There are also limits in Section 3. Also listed in the case are those that 

cannot be considered for amnesty, to wit:  

 Section 3. Crimes/Acts Not Covered. ― Amnesty shall 

not be extended for the crimes committed for personal ends, 

and the crimes enumerated hereunder: 
  

(a)   Under Proclamation No. 347. ― 

  
i.        Rape 

ii. Other Crimes Against Chastity 

  

(b)  Under Proclamation No. 348, as amended. ― Serious human 

rights violations, including but not limited to: 

  

i.        Torture 

ii.      Extra-legal execution 

iii.     Arson 

iv.    Massacre 

v.      Rape 

vi.    Other crimes against chastity 

vii.   Robbery of any form (Emphasis supplied) 

 

It is thus concluded that the Olalia-Alay-ay case involves that of 

extra-legal killings. The Court added that the killing cannot be associated 

with rebellion, for which it is the only crime that amnesty was extended to. 

The Court stated:  

We can take judicial notice that there was no public uprising or taking up of arms 

against the Aquino government that took place in November of 1986, and no serious coup 

attempt until 28 August 1987. The tenor of Barretos claims make it clear that the 

Olalia/Alay-ay killings were intended to spark immediate instability which would be 

exploited for the coup attempt. The absence of any immediate rebellion taking place 

contemporaneous with or immediately after the Olalia/Alay-ay killings calls to question 

whether there was a causal connection between the murders and the consummated crime 

of rebellion. At the very least, that circumstance dissuades us from concluding with 

certainty that the killings were inherent to or absorbed in the crime of rebellion. Such a 

matter can be addressed instead through a fulldress trial on the merits. 
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The Supreme Court applied the limits set by the amnesty grant as to 

the crime committed by Kapunan. The amnesty cannot apply.  
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Chapter III 

Research Design and Methodology 

 

 

Research Design  

 The researcher used descriptive research design. The study is aimed to 

determine the practice of amnesty in selected foreign countries under a post 

internal conflict regime in consonance with the practice done in the 

Philippines. A series of deduction and analysis were utilized to conclusively 

come up with what constitutes the practice of amnesty in international law 

and in the Philippines. The researcher compared and contrasted the practice 

of amnesty done in the international sphere with the amnesty practice in the 

Philippines. Analysis was done on each of the cases as indicated by the 

international standards and limitations vis-à-vis with the Philippine context 

of amnesty.  

 

Sources of Data  

The study utilized sources from primary and secondary sources. The 

researcher gathered various international conventions and treaties setting 

forth the implementation of amnesty as duty and responsibility of the State 

from the cessation of the internal armed conflict. There are also peace 
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agreements of selected foreign countries with the armed rebel groups, which 

grant amnesty to rebels. There are jurisprudence promulgated by 

international special criminal and human rights court, such as Special Court 

for Sierra Leone and Inter-American Human Rights Court, with regard to 

cases of crimes against humanity and other war crimes.  

As for domestic application, the researcher visited pertinent laws and 

executive actions, such as Presidential Proclamations and Executive Orders 

that endowed amnesty to political offenders, mostly pertaining to militants 

and rebels. Peace agreements and negotiations forged between the 

Government of the Republic of the Philippines and rebel groups having 

amnesty clauses are also included.  The study also discussed significant 

jurisprudence as decided by the Philippine Supreme Court and 

pronouncements of legal luminaries that are definitive of the practice of 

amnesty in the country.  

The researcher also used international and local law journals, articles 

and studies conducted by international organizations such as the United 

Nations and United Nations Commission for Human Rights in the 

furtherance of the study.  
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Treatment of Data  

 The researcher discussed the different circumstances that the foreign 

countries took terms of the grant of amnesty, as well as its practice in the 

Philippines. The researcher necessarily deduced from each practice of the 

country in relation to amnesty. Then, data were collectively analyzed the 

amnesty practice of the foreign states and even in the Philippines. From such 

analysis and synthesis, conclusion was drawn as to what constitutes the 

practice of amnesty under contemporary public international law and what is 

the practice being done in the Philippines.   
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Chapter IV 

Discussion of Results 

 

The chapter reveals the discussion of the data gathered from related 

article reviews and journals from both local and international sources. The 

author also utilized books, pertinent laws, international laws and 

conventions. Incorporated herein also are interview responses by experts in 

the subject matter in relation to amnesty, political and international laws.  

I. Treatment of Amnesty under Contemporary Public 

International Law   

a) Amnesty on the Conclusion of Internal Armed Conclusion  

According to the International Law Association, there are two 

essential elements that must be ascertained to conclude the existence of an 

armed conflict. First there must be existence of organized armed groups, and 

the second is the group is engaged in fighting of some intensity. 47 

It is also submitted that armed conflict is further categorized into two. 

They are the existence of international armed conflict and non-international 

armed conflict.  

The International Committee of the Red Cross (ICRC) defined Non-

International Armed Conflict or “Internal Armed Conflict” as the protracted 
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armed confrontations occurring between governmental armed forces and the 

forces of one or more armed groups, or between such groups arising on the 

territory of a State, which is a party to the Geneva Conventions. The armed 

confrontation must reach a minimum level of intensity and the parties 

involved in the conflict must show a minimum of organization.48  

Internal Armed Conflict exists when there is a conflict between the 

forces of a High Contracting party (considered as the State) and dissident 

armed forces (which may be categorized as the rebels and vigilantes) that are 

against the government of the State. Simply put, the conflict exists only 

within the State, composing only of the forces of the government and the 

rebel groups who are the enemies of the State. This is in contrast with its 

counterpart, the International Armed Conflict which involves a conflict 

between High Contracting parties and their resort to armed force against 

another State. 

Upon the cessation of the conflict, the State is left devastated. 

Reconciliation and peace amongst the people must be the top priority in 

building the nation from its rubbles. Amnesty is a lucrative concept that a 
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State may formulate, to be enshrined in the peace agreements, negotiations 

and concessions between rebels or insurgents and State governments.  

Rule 159 under International Humanitarian Law states that at the end 

of hostilities, the authorities in power must endeavor to grant the broadest 

possible amnesty to persons who have participated in a non-international 

armed conflict, or those deprived of their liberty for reasons related to the 

armed conflict, with the exception of persons suspected of, accused of or 

sentenced for war crimes49.  

The Additional Protocol II to the 1949 Geneva Conventions also 

provides that at the end of hostilities, the authorities in power shall endeavor 

to grant the broadest possible amnesty to persons who have participated in 

the armed conflict, or those deprived of their liberty for reasons related to 

the armed conflict, whether interned or detained.50 

This means that State practice establishes this rule as a norm of 

customary international law applicable in non-international armed conflicts. 

International law provides for this wide latitude policy to end an internal 
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conflict between State forces and rebels. States consider this as an 

encouraging tool to achieve greater peace and unification in their respective 

regimes. Instead of treating people criminals and destructive forces of 

mankind, amnesty makes it possible to give rebels a chance to reform and 

revert to society.  

Slyle clarified that the International Committee of the Red Cross, as 

the authoritative interpretative body under the Geneva Conventions, 

confirms that amnesties encouraged under Protocol II to the Geneva 

Conventions of 1949 were meant to apply only to those detained or punished 

for the mere fact of having participated in hostilities. It does not involve 

amnesty for those having violated international law.51 

 Properly understood, the amnesties encouraged under the Geneva 

Conventions are amnesties for acts that violate national and political laws 

but not international law. They permit states to suspend accountability for 

actions that do not rise to the level of an international law violation. This 

kind of amnesty is not meant to apply to human rights violations. In fact, 

they are designed and intended to further, rather than thwart, human rights 

principles. They are what will later be referred to as corrective amnesties. 
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Amnesties for gross violations of human rights are easily distinguished from 

these internationally encouraged or required amnesties. The acts for which 

the former amnesties apply are those that international law has consistently 

condemned and for which the basis of proscriptive and adjudicatory 

jurisdiction has expanded over the last five centuries.52 

 

b) Amnesty enshrined in the Peace Agreements in Post-conflict 

States  

Mallinder presented several aspects serving as reasons in the adoption 

of States of amnesty. 53 

The first is alleviating internal pressure. Amnesties can represent an 

attempt to bolster support for the government within an already 

comparatively stable society. This can be granted to political prisoners and 

even rebels. In these kinds of societies, governments usually have a 

monopoly over political, economic and military power. Consequently, it 

might choose to introduce an amnesty as a show of strength, to demonstrate 

clearly that any opposition does not pose a threat to its rule. Ultimately, this 

is a way to show that the State can handle its affairs amidst the destruction 
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and division. In coming up with amnesty, the State shows to the people that 

they can trust the movements being done by government. Indeed, amnesty 

could provide a means for governments to undermine support for the 

opposition by appearing benevolent whilst eliminating the opposition’s 

ability to rely on the detention of political prisoners as a rallying cry. 54 

Another motivation for amnesty is to promote peace and 

reconciliation. The amnesty could be a tool for trust building between the 

parties in the conflict. This could create a climate where the leaders can 

focus on the redevelopment of the country and the promotion of 

reconciliation.55  

This only shows that government wants all of the people involved in 

the conflict to the reconciliation process of the country. This inclusive 

growth notion generates a unifying atmosphere that builds trust and 

confidence between parties and stakeholders, such as the State and post-

conflict parties.  

The kind of amnesty premised into the reasons states can be the 

starting point to enable other aspects of the agreement to occur. The aims of 

agreements may include demobilization, integration of combatants into the 
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armed forces, or the transformation of insurgent groups into political parties 

that could participate in governments of national unity. In these instances, 

amnesty could be a tool for trust building between the parties and creating a 

climate in which the leaders can focus on the redevelopment of the country 

and the promotion of reconciliation.  

 

c) Restrictions and Limits of granting Amnesty  

According to The Office of the United Nations High Commissioner 

for Human Rights (OHCHR), amnesties are impermissible if they: 

(a) prevent prosecution of individuals who may be criminally 

responsible for war crimes, genocide, crimes against 

humanity or gross violations of human rights;  

(b) interfere with victims’ right to an effective remedy; or  

(c) restrict victims’ or societies’ right to know the truth about 

violations of human rights and humanitarian law. 
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Moreover, amnesties that seek to restore human rights must be 

designed with a view in ensuring that they do not restrict the rights restored 

or in some respects perpetuate the original violations.56 

In the cases of Prosecutor vs. Kallon and Kamara and Prosecutor vs. 

Gbao as decided by the Special Court for Sierra Leone (SCSL), the 

judgments pronounced it has become an international norm that a 

government cannot grant amnesty for serious crimes under international law. 

It was also emphasized that states are under a duty to prosecute crimes 

which prohibition obtained the status of jus cogens57 .  

A number of widely ratified international human rights and 

humanitarian law treaties explicitly require State parties to ensure 

punishment of specific offenses either by instituting criminal proceedings 

against suspected perpetrators in their own courts or by sending the suspects 

to another appropriate jurisdiction for prosecution. It is generally accepted 

that an amnesty that foreclosed prosecution of an offence that is subject to 
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this type of obligation would violate principles of international law in 

relation to the granting of amnesty.58 

 

d) The Rome Statute and International Criminal Court  

 The International Criminal Court (ICC) is one part of an emerging 

system for international accountability. As important as its role is, it must be 

the purpose of the Court is to secure the prosecution and punishment of 

individual perpetrators, not necessarily to promote reconciliation at a 

national level. Furthermore, the Court will not be capable of prosecuting all 

alleged perpetrators in circumstances where it has jurisdiction to do so when 

one has regard to practical and fiscal constraints. Therefore, the ICC does 

not replace the need for States to prosecute persons accused of international 

crimes where they are properly capable of doing so. Indeed the entire Rome 

Statute is founded upon the notion of complementarity. 59  

This means that in seeking for the nullification of an amnesty grant or 

law or any legislated act, domestic courts of the States have the primary 

jurisdiction in the case. Domestic courts originally take cognizance of the 
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issues with regard to amnesty grants or laws. The international courts and 

tribunals, like the ICC, is not the immediate recourse for a party in settling 

issues of amnesties. International courts and tribunals will only enter into the 

picture of jurisdiction if there is failure to prosecute or refusal to take action 

of the State in dealing with international crimes such as war crimes and 

crimes against humanity. International tribunals can also step in if the 

domestic court mechanism is incapable or has insufficient ability to take 

cognizance of the cases relating to international crimes or grave violations of 

human rights.  

 Indeed, there is a call for States to regard what is expressed in 

Additional Protocol II and Common Article 3 of the 1949 Geneva 

Conventions involving granting amnesties at the end of the conflict but this 

must be put into context.  This provision should be construed as encouraging 

amnesties for those who have participated in the conflict, but not those who 

have violated International Humanitarian Laws or committed other 

atrocities, especially against civilians. This interpretation is further 

supported by the fact that customary international law now recognizes that 

war crimes may be committed in non-international armed conflicts. It would 

therefore appear that Article 6(5) of the Additional Protocol II to the 1949 

Geneva Conventions cannot be invoked to support the recognition of an 
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amnesty covering crimes which otherwise fall within the jurisdiction of the 

ICC.60 

 It is regarded that all crimes under the Rome Statute have risen to the 

level of jus cogens and the obligation to prosecute or extradite is to be 

considered obligatio erga omnes, the consequence of which is that impunity 

cannot be granted. In order to provide further insight into the current state of 

international law on this question, it is necessary to have regard to the 

international jurisprudence which has considered the permissibility of 

amnesties under international law.61 

 
e) The Non Applicability of Amnesty to Crimes against Humanity  

i) Genocide Convention  

 Under the widely ratified convention, Genocide is defined as the 

specific intent to destroy in whole or in part a national, ethnical, racial or 

religious group as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; 
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(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group.62 

 

The convention imposes an absolute obligation on States to prosecute 

the offenders and perpetrators. It is expressly provided that persons 

committing genocide or any of the acts sated under the Convention shall be 

punished and States must provide effective penalties for the persons guilty of 

genocide. 

 This convention belongs to the category of jus cogens because it 

contains norms of international law that existed in the form of international 

customary law prior to their introduction in the text of the Convention itself. 

The International Court of Justice (ICJ) in its Advisory Opinion considered 

genocide as a denial of the existence of a human race or group. Such crime 

is tantamount to the shock of the conscience of mankind and a great loss to 

humanity. The ICJ expressed that the principles underlying the Convention, 

which are recognized by civilized nations, are binding on States, even 
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without any conventional obligations.  All states are bound by the duty and 

no derogation is permitted. 63 

 

ii) Torture Convention  

 Torture is any act by which severe pain or suffering, whether physical 

or mental, is intentionally inflicted on a person for such purposes as 

obtaining from him or a third person information or a confession, punishing 

him for an act he or a third person has committed or is suspected of having 

committed, or intimidating or coercing him or a third person, or for any 

reason based on discrimination of any kind, when such pain or suffering is 

inflicted by or at the instigation of or with the consent or acquiescence of a 

public official or other person acting in an official capacity. It does not 

include pain or suffering arising only from, inherent in or incidental to 

lawful sanctions.64  

 The Convention requires State parties to criminalize and prosecute 

acts constituting torture. It is also indicated that any person violating the 

                                                           
63

 F. Ntouband. Amnesty for Crimes against Humanity under International Law.  Martinus Nijhoff 

Publishers. The Netherlands. (2007).  p. 210.  

64 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Adopted 
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Convention will be subject to the jurisdiction of any country that is a party to 

the Conventions, sans extradition request. The Convention specifically 

addresses the mistreatment of persons by State authorities. There can never 

be any justifying reasons to resort to torture. It is established under 

international law that a torturer is considered a  hostis humani generis65, or 

an enemy of mankind. A prohibition of such act is an absolute right which 

can never be derogated from, even at times of war and public emergency. In 

this sense, torture reached a higher status in international law which is jus 

cogens.66 

 

iii) Enforced Disappearance Convention 

 Under the 2006 International Convention for the Protection of All 

Persons from Enforced Disappearance, this is a circumstance where there is 

arrest, detention, abduction or any other form of deprivation of liberty by 

agents of the State or by persons or groups of persons acting with the 

authorization, support or acquiescence of the State, followed by a refusal to 

acknowledge the deprivation of liberty or by concealment of the fate or 
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whereabouts of the disappeared person, which place such a person outside 

the protection of the law. 67 The intention behind such act is to remove the 

victim from the protection of the law for a prolonged period of time.  

 The State parties are required to arrest and prosecute those who 

commit, order, solicit or induce the commission of, attempts to commit, is an 

accomplice to or participates in the enforced disappearance. States must also 

endeavor to provide appropriate penalties in dealing with such crime. It is 

also mandated in the Convention that any person who is determined to be the 

perpetrator or acted in connection thereof, found in the territory of a State 

party, can and will be prosecuted, in the absence of any extradition 

proceedings. 68 

The United Nations added that UN officials, including peace 

negotiators and field office staff, must never encourage or condone 

amnesties that prevent prosecution of those responsible for serious crimes 

under international law, such as war crimes, genocide and crimes against 

humanity, or gross violations of human rights, such as extrajudicial, 

summary or arbitrary executions; torture and similar cruel, inhuman or 

degrading treatment; slavery; and enforced disappearance, including gender-
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specific instances of these offences, or that impair victims’ right to a remedy, 

including reparation, or victims’ or societies’ right to the truth.69  

 

iv) Acts and violations considered as Crimes against Humanity 

under the Rome Statute  

 The Rome Statute provides the enumeration of the crimes which 

comprises Crimes against Humanity. Article 7 defines crimes against 

humanity as “any of the following acts when committed as part of a 

widespread or systematic attack against any civilian population, with 

knowledge of the attack: 

(a) Murder: 

(b) Extermination; 

(c) Enslavement; 

(d) Deportation or forcible transfer of population; 

(e) Imprisonment or other severe deprivation of physical liberty in violation of      

fundamental rules of international law; 

(f) Torture; 

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 

sterilization, or any other form of sexual violence of comparable gravity; 
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(h) Persecutions against any identifiable group or collectivity on political, racial, 

national, ethnic, cultural, religious, gender ... or other grounds that are universally 

recognized as impermissible under international law, in connection with any act 

referred to in this paragraph or any crime within the jurisdiction of the Court; 

(i) Enforced disappearance of persons; 

(j) The crime of apartheid; 

(k) Other inhumane acts of a similar character intentionally causing great 

suffering, or serious injury to body or to mental or physical health”  

 The crimes indicated herein enumerated are within the context of 

delicti jus gentium70. Under this principle, there are common core values 

upholding the protection of all mankind that are protected by international 

law and conventional international law. It is necessary that the prohibition of 

the crimes against humanity is fundamental to the existence of men and for 

the good of all. Prosecution of the crimes is a must, for the interest of all 

nations.71  

 As stated above, the prohibition and prosecution of the crimes already 

obtained the status of jus cogens. What is protected by the establishment of 
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this principle is the promotion of peace, security and dignity of human kind 

that are shared by all States and are universally accepted.  This means that 

this obligation of the States is peremptory, non-derogable, absolutely 

binding and restrictive of the parties’ freedom. 

 As a consequence of having the jus cogens norms, these now 

transforms to obligation erga omnes. This means the fulfillment and 

adherence of the obligations turned to jus cogens norms are deemed to be an 

obligation of one State owing to other States. Simply put, States are bound 

to follow jus cogens norms in combating crimes against humanity as it owes 

the fulfillment of the obligation to other States.  

 The impact of this circumstance to domestic grants of amnesty is that 

every States’ sovereign discretion to grant amnesty or even legislate laws in 

relation thereto, cannot serve as a bar in the imposition of these obligation to 

go after perpetrators of crimes against humanity. Concededly, the 

independence and domestic sovereignty of States are respected by 

international law. Other States or even an international organization may not 

meddle with the local affairs of another State. However, this rule cannot be 
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invoked when faced with a domestic policy that runs contrary to any jus 

cogens norms, and consequently trample on obligation erga omnes. 72 

 The expansion of international human rights and humanitarian law 

meant that serious international crimes came to be viewed as in the interests 

of the world community as a whole because they threaten the peace and 

security of humankind. These crimes shock the conscience of humanity. 

Upon the emergence of an international criminal prosecution system, a 

general presumption of illegality of amnesties for international crimes has 

developed.73  

 
 The formulation and wide acceptance of various international treaties, 

conventions such as the Universal Declaration of Human Rights (UDHR), 

International Covenant for Civil and Political Rights (ICCPR), Torture 

Convention, Genocide Convention, together with the international bodies 

tasked to enforce them, conveys a clear concept that the treatment by States 

of its own citizens is subject to the scrutiny of international human rights 

law. Even the sovereign will of the State, as granting amnesty to rebels or 
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insurgents who committed acts of atrocities under the category of the crimes 

against humanity, is not uncapped. They are under the regime of 

international law and international organizations together with its 

institutions.74 

The United Nations human rights organs, such as the Office of the 

High Commissioner for Human Rights, together with experts and officials 

have long opposed amnesties that prevent accountability for human rights 

violations that constitute crimes.  It is also observed that the political bodies 

of the Organization have adopted a similar position during the past decade. 

The Security Council, in its Resolution 1674 adopted in 2006 emphasized 

the responsibility of States to comply with their relevant obligations to end 

impunity and to prosecute those responsible for war crimes, genocide, 

crimes against humanity and serious violations of international humanitarian 

law.75 
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v) Non applicability of Amnesty to War Crimes committed in an 

Internal-Armed Conflict  

 Article 8 (a) of the Rome Statute enumerates what constitute as “War 

crimes”:  

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of 

the following acts against persons or property protected under the 

provisions of the relevant Geneva Convention: 

(i) Wilful killing; 

(ii) Torture or inhuman treatment, including biological experiments; 

(iii) Wilfully causing great suffering, or serious injury to body or health; 

(b) Extensive destruction and appropriation of property not justified by military 

necessity and carried out unlawfully and wantonly; 

(c) Compelling a prisoner of war or other protected person to serve in the forces 

of a hostile Power; 

(d) Wilfully depriving a prisoner of war or other protected person of the rights of 

fair and regular trial; 

(e) Unlawful deportation or transfer or unlawful confinement; 

(f) Taking of hostages. 

 Article 8 (c) and (e) further provide for the crimes committed for a 

conflict not of an international character.  

 It is considered that the statement from Article 1 of the 1949 Geneva 

Conventions that “respect and ensure respect” for the Convention is equated 

to a general expectation of an obligation from States. The obligation is that 

there must be a system for enforcement, including proving penal sanctions 

and prosecutions for the serious violations of the Geneva Conventions and 

human rights during an armed conflict. Although Article 1 pertains to High 

contracting parties in relation to international conflict, international law 



69 
 

accorded its applicability also to common Article 3 and its Additional 

Protocols, which governs non-international armed conflict or an internal 

armed conflict. Thus, there is a mandatory prosecution of the violators of the 

provisions of the Conventions and its Protocols. 76 

 Like crimes against humanity, some of which are also deemed under 

the category of war crimes when committed during and for the purpose of 

war, prosecution of war crimes also obtained a status of jus cogens under 

international law. It then follows that such prohibition and duty to go after 

perpetrators of this kind of crimes transforms into an obligation erga omnes 

under international law.77  

 The like effect to amnesties is that it will be invalidated when it comes 

to the commission of war crimes. There can never be any amnesties for 

persons who are involved in the serious violations of these crimes and 

protection accorded thereto is frowned upon by the international community. 

Amnesties of such kind accords a culture of impunity which is the concept 

sought to be prevented by the establishment of the Geneva Conventions and 

its Protocols when dealing with acts committed during an armed conflict.    
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The given categories of crimes and violence are deemed to be 

committed against the universal rights of humanity and which deprives all 

the fundamental protections accorded to all human beings. Perpetrators of 

these crimes must be held accountable at all cost. They can neither be 

condoned nor be the subject of concessions or negotiations. It is believed 

that universal fundamental rights and protections accorded to all humans are 

granted by reason of existence and not by any recognition or negotiation by 

an entity. Thus, it is universally accepted that the commission of such crimes 

are directed against all human beings and are violative of humanistic 

principles of existence, such as right to life, and to be secured against forms 

of violence and abuse. 78 

It must be clear that under international law, there is no general 

practice among States which prohibits amnesty. Even customary 

international law does not forbid amnesties in general. There are neither 

treaties nor conventions that expressly or even impliedly bar States to 

consider amnesties. The considered practice of States is the rejection and 

nullification of amnesties that exonerate liability and responsibility of those 

persons responsible for grave violations of human rights and crimes against 

humanity, as those discussed herein. Various international conventions such 
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as The Torture Convention, Enforced Disappearance and the 1949 Geneva 

Conventions, do not expressly disallow amnesties. These instruments 

impose is the duty to prosecute on the part of States, those persons who 

violate the principles set in these internationally recognized instruments. The 

same applies to crimes against humanity and other international crimes. 

Taking into account that these crimes and violation already attained jus 

cogens status and customary law, the prosecution of these crimes is an 

obligation of States. Thus there is an implied prohibition of amnesties in 

these instruments but an apparent prohibition under contemporary public 

international law. 79 

This is in consonance with the policy of the United Nations that States 

must ensure that those responsible for serious violations of human rights and 

humanitarian law are brought to justice and assure victims an effective right 

to a remedy, including reparation. The Office of the Secretary-General 

reaffirmed that even United Nations-endorsed peace agreements can never 

promise amnesties for genocide, war crimes, crimes against humanity or 

gross violations of human rights. This policy reflects, among other 

considerations, a judgment that peace agreements secured at the price of 
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amnesty for atrocious crimes may not secure a lasting peace and will not 

secure a just peace. 80 There will only be a tradition of perpetuating crimes if 

persons responsible for serious violations of human rights and international 

crimes will just be pardoned. The United Nations made it clear that 

accountability and liability for the commission of such crimes can never be 

brushed aside by impunity through amnesty.  

f) Amnesty in conflict with the Principles of Accountability and 

Combating Impunity  

It is considered that the principal effect of amnesty is to make obsolete 

any liability arising from crimes committed and thereby delivering freedom 

to the perpetrator. Thus it is generally viewed that accountability is remised 

that is tantamount to impunity.  

 Under the Updated Set of principles for the protection and promotion 

of human rights through action to combat impunity, impunity means the 

impossibility, de jure or de facto, of bringing the perpetrators of violations to 

account. Touching on the issue whether this involves criminal, civil, 

administrative or disciplinary proceedings since they are not subject to any 

inquiry that might lead to their being accused, arrested, tried and, if found 
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guilty, sentenced to appropriate penalties, and to making reparations to their 

victims. 81 

 It is argued that amnesty starks the concept of impunity as its effects 

tend to forgive and forget the crimes done, as rather than making the 

perpetrators liable.  However it is made clear that under international law, 

there are established bounds as to what crimes amnesty is only allowable to.  

Blanket amnesty is generally proscribed and amnesty for such will be 

out rightly negated. Along with such prohibitions are other international 

crimes and serious violations such as torture, enforced disappearance, 

murder, war crimes in violation of international humanitarian law. With 

regard to crimes against humanity and gross violations of human rights, 

international law imposes a duty to prosecute or extradite the perpetrator in 

consonance with the principles of universal jurisdiction. 82 

The Updated Principles states under Principle 24, the restrictions and 

other measures relating to amnesty:  

 
Even when intended to establish conditions conducive to a peace agreement or to 

foster national reconciliation, amnesty and other measures of clemency shall be 

kept within the following bounds: 

(a) The perpetrators of serious crimes under international law may not benefit 

from such measures until such time as the State has met the obligations to which 
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principle 19 refers or the perpetrators have been prosecuted before a court with 

jurisdiction - whether international, internationalized or national - outside the 

State in question; 

(b) Amnesties and other measures of clemency shall be without effect with 

respect to the victims’ right to reparation, to which principles 31 through 34 refer, 

and shall not prejudice the right to know; 

(c) Insofar as it may be interpreted as an admission of guilt, amnesty cannot be 

imposed on individuals prosecuted or sentenced for acts connected with the 

peaceful exercise of their right to freedom of opinion and expression. When they 

have merely exercised this 

legitimate right, as guaranteed by articles 18 to 20 of the Universal Declaration of 

Human Rights and 18, 19, 21 and 22 of the International Covenant on Civil and 

Political Rights, the law shall consider any judicial or other decision concerning 

them to be null and void; their detention shall be ended unconditionally and 

without delay; 

(d) Any individual convicted of offences other than those to which paragraph (c) 

of this principle refers who comes within the scope of an amnesty is entitled to 

refuse it and request a retrial, if he or she has been tried without benefit of the 

right to a fair hearing guaranteed by articles 10 and 11 of the Universal 

Declaration of Human Rights and articles 9, 14 and 15 of the International 

Covenant on Civil and Political Rights, or if he or she was convicted on the basis 

of a statement established to have been made as a result of inhuman or degrading 

interrogation, especially under torture.83 

 
 As discussed, dealing with crimes in violation of international laws 

and principles already evolved into a State obligation. Raging from the 

United Nations instruments of International Covenant for Civil and Political 

Rights and Universal Declaration of Human Rights, up to continental 

spheres of Inter American Human Rights Council and American Human 

Rights Convention, as these may not explicitly provide provisions in dealing 
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with the amnesty context, but impliedly obliges states to prosecute the 

inhibited crimes for amnesty.84  

 
II. Forms of Immunity Agreement and Amnesty of States under 

Post-conflict Regimes  

 
The 2002 Sun City Peace Agreement of the Democratic Republic of 

Congo (DRC) (Inter-Congolese Political Negotiations- The Final Act)   

 Following the failure of the 1999 Lusaka Agreement, the subsequent 

Sun City Peace Agreement in 2002 concluded in Sun City, South Africa, 

expressly paved the way to the political endeavors of the parties. The latter 

peace pact provided more stable provisions towards realization of peace and 

unification of parties in conflict. One of the key provisions is the grant of 

amnesty by the government of DRC.  

 The agreement duly recognized the victims of the war, such as those 

who were displaced in their homes and properties, as well as of grave 

violations of human rights like kidnapping and murder. This is the reason a 

provision was provided that there is a need for the determination of those 
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who are qualified for amnesty. The parties agreed to establish the Truth and 

Reconciliation Commission.85  

 One of the task and objectives of the Commission is to grant amnesty, 

to wit:  

Resolve that the Commission is empowered to grant amnesty to any 

person who accepts to confess and completely denounce, on pain of 

perjury, all the facts that he/she knows and which have a bearing on the 

crimes and large-scale violations of human rights in which he/she was 

involved, and whose primary motivation is of a political nature. Such 

amnesty will have to conform to the relevant international norms, and the 

Commission will not be empowered to grant amnesty for crimes of 

genocide or crimes against humanity. 86 

  

 It is evident that the amnesty purported in the agreement is a 

conditional amnesty. This amnesty can only be granted if the person 

applying will give statements or information with regard to the perpetrated 

act during the armed conflict. Provided also are the limits as the amnesty 

must conform with the international standards, the Commission is barred 

from granting amnesty to persons who committed acts relating to crimes of 

genocide and crimes against humanity. This necessarily implies that only 

those who will give statements with regard to the armed conflict can be 

qualified for amnesty. Of course, even though the person indeed gave 
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statement and information but when this person committed an act in 

violation of international law will not be granted.  

 The amnesty process was not that clear as to what will happen to 

those who will be granted thereafter and to those who will not be granted. 

The mechanism is largely dependent upon the Truth Commission. However, 

it is clearly provided in the text of the agreement that the granting of 

amnesty follows international law and standards.  

A logical conclusion that can be drawn to this is that the crimes and 

limits under international law must not only be prohibited for the grant but 

must be prosecuted. The persons responsible for genocide and crimes against 

humanity must be prosecuted. The nature of these crimes obtained universal 

significance as the violators can be prosecuted in other States, in accordance 

with the principle of universal jurisdiction. 

 

The 1991 Chapultepec Peace Accords of El Salvador  

 Amnesty or any form of immunity was not expressed in the texts of 

the peace accords. The negotiators of the Government of El Salvador and the 

FMLN deemed it necessary to make available broad amnesties to fully 

comply with provisions of the agreement, specifically in the participation of 

the FMLN rebels in the political spectrum of the country.  
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 As stated in the peace accords, the Government is duty-bound to adopt 

a legislative measure to ensure that the former members of the FMLN of 

their full civil and political rights , with a view to their reintegration, within 

a framework of full legality, into the civil, political, and institutional life of 

the country. 87 Political prisoners must also be freed.88 The parties also made 

a concession that upon the cessation of the armed conflict, the FMLN 

combatants are entitled to full political participation, without any restrictions 

other than those derived from institutional and legal framework as 

established in the agreement.89 

 In response to this, the legislative department of El Salvador passed 

the Law for National Reconciliation in 1992. Article 1 of the law states:  

 

“Amnesty shall be granted to all persons who participated as direct or indirect 

perpetrators or as accomplices in ordinary political crimes, related ordinary 

crimes, or ordinary crimes committed by at least 20 persons, prior to January 1, 

1992, with the exception, in any case, of the crime of kidnapping established in 

article 220 of the Criminal Code”  

 

“This amnesty shall not apply to persons who, according to the Truth 

Commission, participated in grave acts of violence that occurred after January 1, 

1980, whose impact on society urgently requires that the public may know the 

truth, irrespective of the sector to which they belong.”  

 

By 1993, the Amnesty Law came into effect stating in Article 1:  
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Full, absolute, and unconditional amnesty shall be granted to all those who 

participated in any way in committing political crimes, or related ordinary crimes, 

or ordinary crimes committed prior to October 22, 1987, in which no fewer than 

20 persons were involved, whether or not such persons have been convicted or 

have had proceedings initiated against them, and this amnesty shall apply to all 

persons who have participated as direct or indirect perpetrators or as accomplices 

in such criminal acts. 

  
The effect brought about is far-reaching. The law gave absolute 

amnesty for which it extinguished all criminal, civil and administrative 

liability. Article 490 states:  

The amnesty granted by this law shall have the following effects:  

 

a) In the case of anyone who has been sentenced to imprisonment, the judge or 

court executing the sentence shall decree ex officio the immediate release of those 

convicted, without need for bail; the same procedure shall be applied by the Court 

that is hearing a case, even when the sentence is not final;  

b) In the case of anyone sentenced to imprisonment in absentia, the competence 

judge or court shall ex officio suspend the arrest warrants against them, without 

need for bail;  

c) In the case of anyone with a pending case who has been indicted, the competent 

Judge shall decree ex officio the dismissal of the case, without any restrictions, in 

favor of the accused based on the extinction of the criminal action, ordering his or 

her immediate release;  

ch) In the case of anyone who has not yet been submitted to any proceedings, this 

decree shall apply so that, whenever proceedings are opened against them for the 

crimes included in this amnesty, he or she can raise the plea of the extinction of 

the criminal action and request the dismissal of the proceedings; in the event of 

their capture, they shall be brought before the competent judge who shall order 

their release;  

d) Anyone who is not covered in the preceding subparagraphs and who, on their 

own initiative or for any other reason, wishes to benefit from this amnesty, may 

appear before the respective first instance judge who, after having examined the 

request, shall issue an attestation with the reasons why the rights that correspond 

to the applicant as a citizen cannot be restricted, and  

e) The amnesty granted by this law extinguishes civil responsibility in all cases. 
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 Following the text of the Peace Accords, specifically pertaining to the 

agreement on Political Participation of the FMLN, there was a need to 

unconditionally include the former members of the rebel group in society, 

without any hindrance to fully exercise their civil and political rights. This 

necessarily implies that the government must create an avenue for rebels to 

come into society without any fear of being held liable to the acts or 

violations committed. As can be gleaned upon in the text of the agreement, 

this is what is imposed to the government as an obligatory part composing of 

their concessionary part as party to the said accord. Thus, it is incumbent 

upon the Government of El Salvador to create an accommodating 

atmosphere for the rebels and ensure that there is no case or attempt of 

prosecution that may hinder the fulfillment their duty as imposed by the 

peace accord. These notions can only be achieved by El Salvador through 

granting absolute and unconditional amnesty to the members of the FMLN. 

The effects of amnesty, among others, the extinguishment of past and future 

offenses and not being prosecuted for any crimes committed, served as 

lucrative measures for government to fulfill the provisions of the peace 

accord.   

 This kind of amnesty partakes of the characteristics of a blanket 

amnesty. The grant of amnesty is an all encompassing one that is patently 
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violative of the international limits and standards. Hence, the law must be 

struck down for being inconsistent with the international limits as well as El 

Salvador’s responsibility of prosecuting crimes as prescribed under 

international law.  

 

The 1993 Cotonou Peace Agreement and the 2003 Accra Peace 

Agreement of Liberia  

 The peace agreement was signed between Interim Government of 

National Unity of Liberia (IGNU) and the National Patriotic Front of Liberia 

(NPFL). For the second part of the negotiation, it was signed between the 

IGNU and the United Liberation Movement of Liberia for Democracy. Upon 

the cessation of the armed conflict, the peace agreement emerged and 

embodied an amnesty grant: 

The Parties hereby agree that upon the execution of this Agreement there shall be 

a general amnesty granted to all persons and parties involved in the Liberian civil 

conflict in the course of actual military engagements. Accordingly, acts 

committed by the Parties or by their forces while in actual combat or on authority 

of any of the Parties in the course of actual combat are hereby granted amnesty. 

Similarly, the Parties agree that business transactions legally carried out by any of 

the Parties hereto with private business institutions in accordance with the laws of 

Liberia shall in like manner be covered by the amnesty herein granted. 

 
 The general amnesty applied in this case is broad and all 

encompassing. The grant covers all persons that are involved in the armed 

conflict. Though there is a qualification that the “acts committed while in 
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actual combat or on authority”, it provided no specifications as to what acts 

or crimes committed during the combat are covered by amnesty. No 

particular persons were even mentioned as to its applicability. It is also clear 

from the text that there are no limits and standards exist in the grant. 

Meaning, that the general amnesty to be granted will cover all persons, 

regardless of the acts and crimes committed during the armed conflict. This 

can be regarded as a form of blanket amnesty.   

During the discussion of the 2003 Accra Peace Accord, it was 

established that in the consideration of the amnesty clause, negotiators made 

it clear that the phrase was clearly understood at the time not to cover war 

crimes such as rape or other atrocities that was expressed in the Cotonou 

Peace agreement. In addition, that amnesty was contingent on a successful 

ceasefire and disarmament of forces, neither of which took place. 91 

Under the Accra Peace Accord, an amnesty provision was expressed 

as:  

The NTGL (National Transitional Government of Liberia) shall give 

consideration to a recommendation for general amnesty to all persons and parties 

engaged or involved in military activities during the Liberian civil conflict that is 

the subject of this Agreement92 
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Several key international delegates insisted that an amnesty for 

serious crimes was not allowed under international law. They cited the ‘war 

crimes convention’ as prohibiting the grant of amnesties. In fact, no such 

war crimes convention exists, as such although it is true that customary and 

treaty-based international law generally frowns on, and in some cases 

prohibits, amnesty for certain crimes. However negotiators did not opt to 

further the amnesty clause. Instead, they only referred amnesty for future 

negotiations, as amnesty was not the main concern of the peace agreement. 

In addition thereto, Liberians lacked knowledge and information when it 

comes to dealing with amnesty. They failed to follow models on how Truth 

Commissions should mechanize to aid in granting amnesties. 93 

 

The 1992 General Peace Agreement (GPA) of Mozambique  

 The GPA Peace Pact between the Government of Mozambique and 

RENAMO is primarily intended for ceasefire and end of hostilities. The 

GPA also gave RENAMO recognition as to its right to establish a political 

party, and to fully exercise their civil and political rights upon the execution 

of the said agreement. Even though the GPA lacked the express grant of 
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amnesty or any form of immunity, however there are pertinent provisions 

that impliedly partake of the nature of such immunities.  

 Under Protocol VI part III of the GPA:  

1. All prisoners who are being held on E-Day, except for those held for ordinary 

crimes, shall be released by the Parties. 

 

2. The International Committee of the Red Cross, together with the Parties, shall 

agree on the arrangements for and the verification of the prisoner release 

process referred to in paragraph 1 above.94 

  

 The text pertains to prisoners being held on E-Day, which means 

prisoners who are deemed members of the RENAMO and rebel group. This 

can be implied as the GPA pertained to the parties in consonance of the 

peace agreement between the Government of Mozambique and the rebel 

group. E-Day means the effectivity and execution of the GPA between the 

parties.  In addition, the offenses stated herein are limited to political crimes 

not ordinary crimes. As can be gleaned from the text and analysis provided, 

the agreement relates only to the armed conflict that parties resolved. It is 

concerned with the circumstances that occurred during the armed conflict, 

specifically the acts of each party towards one another. RENAMO being a 

rebel group and has declared hostilities against the government in the form 

of an armed conflict, necessarily means that such members committed 
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political crimes in violation of the laws of Mozambique. Thus, the 

agreement signifies that prisoners, who committed political crimes during 

the armed conflict, pertaining to RENAMO rebels, shall be released. 95 

 As stated in Economic and Social Integration of Demobilized 

Soldiers: 

1. Demobilization of the FAM and the forces of RENAMO means the process 

whereby, at the decision of the respective Parties, soldiers who on E-Day were 

members of those forces revert for all purposes to the status of civilians. 96 
 
For purposes of the agreement, demobilized soldiers are those who are 

members of the FAM and RENAMO who surrendered to the government 

their arms and ammunition, and other effects pertaining to rebellion, and 

thereafter certified as a demobilized soldier by the government.  

In the Reintegration part of the agreement states:  

 
For all purposes, demobilized soldiers of both Parties shall become civilians and 

shall be accorded equal treatment by the State.97 

  
 The given provisions conceived a notion that rebels will be part of the 

society again, and will be stripped off of their rebel status. Simply put, they 

are regarded as ordinary civilians after they demobilized as part of 

RENAMO. The logical conclusion of this is the government has accorded 
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the rebels a chance to be part of society and as a free member of 

Mozambique.  

As aptly stated in the given provisions and in the GPA, the immunities 

given partakes the nature and effects of amnesty. This necessarily implies 

that rebels and insurgents responsible for the turmoil of the Mozambican 

society, are given a chance to revert to society in response to the call of 

peace and reconciliation. This entails, on the part of the Government of 

Mozambique that it must grant lee way to the rebels to exercise such civil 

and political rights without any threat of being prosecuted and imprisoned 

for the acts done. In addition thereto, the provisions of the GPA can only be 

effected if government will defer from hunting or prosecuting the rebels. 

Thus, an implied amnesty in the GPA must be granted in able to fully satisfy 

the peace agreement.  

 

The 1999 Lome’ Peace Agreement of Sierra Leone (Peace Agreement 

between the Government of Sierra Leone and the RUF) 

In 1999, international pressure began to pile up for an agreement and 

peace for Sierra Leone. This then led to the Lomé Peace Accord, signifying 

the end of the conflict between RUF rebels and the Government of Sierra 
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Leone. An amnesty clause was once again reflected in the agreement. It 

stated: 

Article IX: Pardon and Amnesty 

….. 

 

After the signing of the present Agreement, the Government of Sierra Leone shall 

also grant absolute and free pardon and reprieve to all combatants 

and collaborators in respect of anything done by them in pursuit of 

their objectives, up to the time of the signing of the present 

Agreement. 

 

3. To consolidate the peace and promote the cause of national reconciliation, the 

Government of Sierra Leone shall ensure that no official or judicial 

action is taken against any member of the RUF/SL, ex-AFRC, ex-

SLA or CDF in respect of anything done by them in pursuit of 

their objectives as members of those organisations, since March 

1991, up to the time of the signing of the present Agreement. In 

addition, legislative and other measures necessary to guarantee 

immunity to former combatants, exiles and other persons, currently 

outside the country for reasons related to the armed conflict shall 

be adopted ensuring the full exercise of their civil and political 

rights, with a view to their reintegration within a framework of full 

legality. 98 

 

As aptly stated, the government assured that instead of prosecution, 

reintegration to society will be the top priority of the government for the 

rebels. The parties opted for the inclusive development which will involve 

all the possible avenues for members of each party to get involved in peace 

and reconciliation. An exemplification of this is the grant of absolute pardon 

to Foday Sankoh, who is the head of the RUF rebels. He is also given a 
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position in the government, along with other RUF members. In exchange of 

this, they will disarm and pledge to cease any acts of violence towards the 

government and civilians.99  

The Lomé Agreement also provided for the establishment of a Truth 

and Reconciliation Commission for the recognition of the victims of human 

rights violations. It provided in Article XXVI:  

 

1. A Truth and Reconciliation Commission shall be established to 

address impunity, break the cycle of violence, provide a forum for 

both the victims and perpetrators of human rights violations to tell 

their story, get a clear picture of the past in order to facilitate genuine 

healing and reconciliation. 

 

2. . In the spirit of national reconciliation, the Commission shall deal 

with the question of human rights violations since the beginning of the 

Sierra Leonean conflict in 1991. This Commission shall, among other 

things, recommend measures to be taken for the rehabilitation of 

victims of human rights violations. 

   
The UN Security Council eventually accepted and recognized the 

agreement. Earlier in the advent of signing the agreement, the Special 

Rapporteur of the Secretary General of UN made reservations on the said 

agreement. He stated that the amnesty cannot cover international crimes of 

genocide, crimes against humanity, war crimes and other serious violations 

of international humanitarian law. However, the UN later on conceded that 

the Government and people of Sierra Leone should be allowed this 
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opportunity to realize their best and only hope of ending their long and 

brutal conflict. 

Schabas observed that its reference to the Secretary-General’s 

comments on amnesty was little more than a perfunctory nod that criticized 

the amnesty “for the record” but went no further. 100 

On an interesting twist of event, by the year 2000, the Government of 

Sierra Leone “reassessed” its position with respect to the amnesty. Sierra 

Leone’s President Kabbah wrote to the Security Council requesting that it 

establish an international tribunal to prosecute members of the 

Revolutionary United Front. The President explained that the purpose of the 

court is to try and bring to credible justice those members of the 

Revolutionary United Front (RUF). The request to prosecute also included 

accomplices responsible for committing crimes against the people of Sierra 

Leone and for the taking of United Nations peacekeepers as hostages. In 

2002, the Special Court for Sierra Leone (SCSL) was established by virtue 

of the agreement between the Government of Sierra Leone and United 

Nations Security Council. 101  
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III. Treatment of Amnesties under the auspices of International 

Special Human Rights and Criminal Tribunals  

 

a) The Special Court for Sierra Leone nullifying the Amnesty grant 

to RUF rebels expressed in the Lome’ Peace Agreement  

  

The case of Prosecutor vs. Morris Kallon and Brima Bazzy Kamara 

  

 The case involves the legality of the Lome’ Peace Agreement 

concluded by the Government of Sierra Leone and the Revolutionary United 

Front (RUF). One of the main issues tackled is the encompassing effect of 

the amnesty clause to the members of the RUF. Article IX of the agreement 

pertaining to Pardon and Amnesty, expressed the grant of “absolute and free 

pardon and reprieve to all combatants and collaborators in respect to 

anything done by them in pursuit of their objectives…”102 

 On the application of amnesty, it was argued that one of the 

significant effect of amnesty is to bar any and possible prosecutions of any 

courts and tribunals, be it domestic or foreign. In counter, it appeared in the 

case that the crimes enumerated in Article 2 to Article 4 constitutes 

international crimes and crimes against humanity, which are the subject of 

universal jurisdiction.  

In addressing the matter, the SCSL pronounced:  

                                                           
102

Prosecutor vs. Morris Kallon and Brima Bazzy Kamara. See note 23, supra. 



91 
 

  
Where jurisdiction is universal, a State cannot deprive another State of its 

jurisdiction to prosecute the offender by the grant of amnesty. It is for this reason 

unrealistic to regard as universally effective the grant of amnesty by a State in 

regard to grave international crimes in which there exists universal jurisdiction. A 

State cannot bring into oblivion and forgetfulness a crime, such as a crime against 

international law, which other States are entitled to keep alive and remember. 

 

It was declared that the amnesty granted by the Government of Sierra 

Leone cannot cover crimes in violation of international law, including 

crimes against humanity and serious violations of human rights, as appearing 

in the Statute of the SCSL. It was viewed by the Court that when dealing 

with international crimes falling under the principle of universal jurisdiction, 

other states have jurisdiction to prosecute because of the obligation to 

protect human dignity is a peremptory norm and has assumed the nature of 

obligation erga omnes. 

 The findings lead to the negation of the amnesty grant to the rebels 

under the Lome’ Agreement. It was found that given the existence of a treaty 

obligation to prosecute or extradite an offender, the grant of amnesty with 

respect to such crimes enumerated in the Statute of the Court is tantamount 

to the breach of an obligation of a State towards the international community 

as a whole. It is incompatible with the obligation of a State with regard to 

the protection of human rights and upholding human dignity. 103 
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 In conclusion, whatever the effect of amnesty granted in the Lome’ 

Peace Agreement may have on the prosecution of international crimes is 

ineffective. This amnesty grant cannot remove the universal jurisdiction to 

prosecute persons accused of such crimes that other states may take 

cognizance by reason of the nature of the crimes. It is also ineffective in 

depriving an international court such as the SCSL of its jurisdiction.  

 

b) The Inter-American Court of Human Rights nullifying the 

Amnesties granted to Rebels and Insurgents  

The leading precedent of Barrios Altos vs. Peru (March 14, 2001) and 

the standing principles of the Court in dealing with Serious violations of 

Human Rights  

This case exemplifies the Court’s stand in dealing with amnesty grants 

in relation to cases of grave violation of human rights and in consonance 

with international law. The case set the very standards of the treatment of the 

court when it comes to amnesty laws and grants. The principles enunciated 

herein are mostly cited in several amnesty cases decided by the Inter-

American Court of Human Rights. The considerations weighed upon by the 

tribunal are on the basis of not only domestic law, but principally of the 

American Convention of Human Rights (ACHR) and other international 

instruments.  
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 The case occurred in November 1991. Two vehicles arrived in a 

building wherein there were many people in a middle of a pollda (fund 

raising event). Then six-heavily armed men ransacked the place and 

captured 15 people. Those captured were eventually massacred by firing 

squad. Upon investigation, members of Peruvian Army who were acting on 

behalf of the death squadron known as the Colina Group were carrying out 

their own anti-terrorist move in countering the rebel group Sendero 

Luminoso.  

In the midst of the prosecution of the military men, the Peru 

government enacted an amnesty law. The law effectively barred any judicial 

proceedings and extinguished liability of those indicted for the massacre. 

The amnesty also benefited those who were involved in the various human 

rights violations during the armed conflict in Peru.  

 In the merits of the case, the Court generally pronounced that all 

amnesty provisions, provisions on prescription and the establishment of 

measures designed to eliminate responsibility are inadmissible. These 

amnesties are intended to prevent the investigation and punishment of those 

responsible for serious human rights violations such as torture, extrajudicial, 

summary or arbitrary execution and forced disappearance. These crimes 
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cannot be covered by amnesty because they violate non-derogable rights 

recognized by international human rights law.104  

 The seemingly violations of the amnesty law in the American 

Convention of Human Rights are the right of the next of kin to know and 

clarify the facts and be heard by a judge in a court (Article 8), judicial 

protection (Article 25) and the prevention of investigation, capture and 

prosecution of the person responsible for the massacre (Article 1). The 

violations of the ACHR, which are consequences of the amnesty laws, 

caused Peru to failed in terms of upholding the principles of the Convention. 

Peru also miserably failed to carry out its obligations under international 

law.  

 This form of self-amnesty done by Peru was vehemently disfavored 

by the Court. As aptly stated in the case:  

Self-amnesty laws lead to the defenselessness of victims and perpetuate impunity; 

therefore, they are manifestly incompatible with the aims and spirit of the 

Convention. This type of law precludes the identification of the individuals who 

are responsible for human rights violations, because it obstructs the investigation 

and access to justice and prevents the victims and their next of kin from knowing 

the truth and receiving the corresponding reparation.105 

  

 In the end, the Court nullified the legal effects of the amnesty laws 

and rendered them obsolete as to its operation and promulgation. The Court 

also ordered, inter alia, the prosecution of those previously indicted for the 
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Barrios Altos incident and for the authorities to continue to seek those who 

are liable for the various human rights violations. A system for the 

reparation and remedy for the victims was also mandated.106  

 The Court clearly enunciated that the case is applicable to the parties 

to the Convention. The State parties who were signatories to the Convention 

are bound by the provisions of the Convention and under the obligation to 

materialize such provisions in the form of local legislations. Thus, any local 

legislation that effectively prevent in the dispensation of a State party’s 

obligations under the Convention, like what happened with Peru’s amnesty 

laws, shall be considered null ab initio.107 

 

i) The Inter-American Court of Human Rights and its treatment 

of Amnesty cases 

 Since the enunciation of the Barrios Altos case, the Court continued to 

capitulate amnesties that involve the violation of the American Convention 

on Human Rights and serious violations of human rights. The cases of 

Gomes Lund vs. Brazil108 and Serrano-Cruz Sisters vs. El Salvador109 

involving the enforced disappearances of persons implicated to be 

insurgents, carried out by government forces. Also similar is the case of Las 
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Dos Erres vs. Guatemala110 which involved the survivors of a massacre, 

suspected of being members of the rebels and the hindrance of the heirs in 

knowing the truth and to have effective remedy against the government 

forces behind the killings. The case of Almonacid-Arellano et. al vs. Chile111 

involving the arrest and extra-legal killing of Chile Communist party activist 

Luis Alfredo Almonacid Arellano.  

 The cases mentioned herein all involved amnesties which impeded 

prosecutions and doused both investigations and responsibility of the 

perpetrators. The respective amnesty laws and schemes were all devised to 

escape the sentinels of liability for the crimes committed. Though it can be 

argued that amnesty laws are within the local jurisdictional domain and 

outside the province of international law, however,  the Barrios Altos case 

seemed to  create an exception to this general rule. As declared by Judge 

Sergio Garcia Ramirez:  

The provisions of forgetfulness and forgiveness cannot be permitted to cover the 

most severe human rights violations, such as extrajudicial executions, forced 

disappearances, genocide, torture, and crimes against humanity, as these acts 

constitute an utter disregard for the dignity of the human being and are repugnant 

to conscience of humanity. This position is based on the principle that the 

impunity of conduct that most gravely violates the essential legal rights protected 

by international law cannot be permitted. 112 
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 The codification of the most severe human rights violations as 

punishable conduct at the domestic level, and the prosecution and 

punishment of the perpetrators and other participants, is an obligation of the 

state that cannot be avoided through amnesty dispositions. Serious human 

rights violations must be punished. Any amnesty law that is not in 

compliance with international commitments of the state is incompatible with 

the ACHR, thus produces the nullity of that domestic law. 113 

 

ii) The case of Massacres of El Mozote and nearby Places vs. El 

Salvador114 

The case involved the brutal murders and massacres that occurred 

during the armed conflict between the government forces and the rebel 

group FMLN. The massacres took place in the various places in the northern 

part of El Salvador, particularly affecting El Mozote, Ranchería, Los Toriles, 

Jocote Amarillo, the cantons of La Joya and Cerro Pando, and the area 
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known as Cerro Ortiz. The Atlacatl Battalion of the government of El 

Salvador was implicated as the perpetrators of the gruesome mishaps. The 

act was a counter insurgency mechanism to eliminate rebel forces.  

It seemed to the victims that the passage of the Law of National 

Reconciliation and Law of General Amnesty for the Consolidation of Peace, 

brought about by the Chapultepec Peace Accord, hindered them to avail of 

the proper remedies. The government was evasive when it comes to the 

information of the perpetrators and mum over the said attacks.  

Since its passage and granting absolute amnesty, the domestic courts 

had upheld the legality of the amnesty law. Consequently, the said Amnesty 

Law served as a barrier to victims of even of the most grievous crimes, like 

the massacres. Government officials anchored their immunity to the amnesty 

law in favor of them.  

The Inter-American Court for Human Rights in taking cognizance of 

the case negated this cryptic notion. In the decision, the Court stood by the 

principles of the American Convention for Human Rights. There was an 

incompatibility for amnesty laws in relation to grave human rights violations 

with international law and the international obligations of States. It ruled  the 
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inadmissibility of amnesty provisions, provisions on prescription, and the 

establishment of exclusions of responsibility that seek to prevent the 

investigation and punishment of those responsible for grave human rights 

violations. The crimes include torture, summary, extrajudicial or arbitrary 

execution, and forced disappearance. These crimes cannot be covered by 

amnesty because they violate non-derogable rights recognized by 

international human rights law.115  

 The Court also pronounced the limits of the applicability of Article 

6(5) of Additional Protocol II of the 1949 Geneva Conventions in the case at 

bar. The norm is not absolute, because under international humanitarian law, 

States also have an obligation to investigate and prosecute war crimes. The 

rules is not applied in circumstances where the perpetrators were involved in 

grave violations of international human rights, crimes against humanity and 

war crimes. As in this case, the actions made by those who were granted 

amnesty fell into the categories of grave violations of human rights and 

crimes against humanity.116  

Through the passage of the Amnesty Law, the Court ruled that both 

parties in the agreement rendered ineffective the duty and obligation for the 

protection of human rights and rights of the victims to effective remedy 
                                                           
115 Id at p. 94 .VIII ( No. 283) 
116 Id at p. 94-95. VIII (No. 286) 
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against the violators. Those who were determined by the El Salvador Truth 

and Reconciliation Commission as participants in grave human rights 

violations that have occurred since January 1, 1980, were also extended 

amnesty. A general and absolute amnesty was granted which extended the 

possibility of impeding the criminal investigation and the determination of 

responsibilities to those individuals who had taken part as perpetrators, 

masterminds and accomplices.  The persons who benefited in the amnesty 

were determined as perpetrators of serious human rights violations and grave 

breaches of international humanitarian law during the internal armed 

conflict, including those exemplary cases established by the Truth 

Commission. In short, the amnesties in the Peace Accords and established in 

the National Reconciliation Law clearly contravened settled proscriptions on 

the non-applicability of amnesty under international law. In addition, 

beneficiaries of the amnesty included not only individuals whose cases were 

pending, but also those who had not yet been prosecuted or regarding whom 

a guilty verdict had already been delivered. In all cases, civil responsibility 

was extinguished.  

The Court concluded that the Amnesty Law by virtue of the peace 

accord is in contrary to the American Convention of Human Rights. The act 

of passage of the law reveals a serious violation of the State’s international 
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obligation to investigate and punish the grave human rights violations 

relating to the massacres of El Mozote and nearby places. El Salvador 

prevented the survivors and the victims’ next of kin in this case from being 

heard by a judge, in keeping with the provisions of Article 8(1) of the 

American Convention and receiving judicial protection, in keeping with the 

right established in Article 25 of this instrument. Given their evident 

incompatibility with the ACHR, the provisions of the Law of General 

Amnesty for the Consolidation of Peace lacked any valid legal effects. This 

cannot be an obstacle to the investigation of the facts of this case and the 

identification, prosecution and punishment of those responsible for 

violations of international laws. These laws cannot have the same or a 

similar impact in other cases of grave violations of the human rights 

recognized in the ACHR that may have occurred during the armed conflict 

in El Salvador.  

 

IV. Relevant Amnesty and Immunity grants under Post-conflict 

Philippines  

 The Philippine government through its past administrations 

continually sought for peace and reconciliation of our country. The previous 
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Presidents showcased this cause through engaging in peace agreements and 

negotiations with the various rebel groups.  

 In the process of granting amnesty, it is expressed in the amnesty 

grants that only political crimes or acts in the pursuit of political beliefs of 

the rebels are covered by amnesty. Crimes that are also committed during 

combat battle may also be covered.    

 In the peak of armed conflict and rebellious acts in the various places 

throughout Luzon, Visayas and Mindanao, and for the nation-wide 

pacification of insurgency, President Fidel V. Ramos granted amnesty 

through the issuance of Executive Order No. 347117. The amnesty is intended 

for rebels, insurgents and other who committed crimes against law of 

nations, war crimes or any acts in the furtherance of their political beliefs.  

 Sec. 1 of EO 347 provides for the crimes that are covered by the 

amnesty grant:  

“…in pursuit of political beliefs, whether punishable under the Revised Penal 

Code or special laws, including but not limited to the following: rebellion or 

insurrection; coup d’etat; conspiracy and proposal to commit rebellion, 

insurrection or coup d’etat; disloyalty of public officers or employees; inciting to 

rebellion or insurrection; sedition; conspiracy to commit sedition; inciting to 

sedition; illegal assembly; illegal association; direct assault; indirect assault; 

resistance and disobedience to a person in authority or the agents of such person; 

tumults and other disturbances of public order; unlawful use of means of 

publication and unlawful utterances; alarms and scandals; illegal possession of 

firearms, ammunition or explosives, committed in furtherance of, incident to, or 

in connection with the crimes of rebellion or insurrection and violations of 

Articles 59 (desertion), 62 (absence without leave), 67 (mutiny or sedition), 68 

(failure to suppress mutiny or sedition), 94 (various crimes), 96 (conduct 
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  “Granting Amnesty to Rebels, Insurgents and all other persons who have or may have committed 

Crimes against Public Order, other Crimes committed in furtherance of Political Ends, and violations of the 

articles of War, and Creating a National Amnesty Commission”.  Issued on March 25, 1994.  
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unbecoming an officer and a gentlemen), and 97 (general article) of the Articles 

of War” 

 

It also provides limitations. The crimes must be “in the pursuit of 

political beliefs”. The last sentence of Sec. 1 provides that “that the amnesty 

shall not cover crimes against chastity and other crimes committed for 

personal ends”.  

 In 2000, President Joseph Ejercito Estrada issued Proclamation No. 

390118 which granted amnesty to the members and supporters of the Moro 

Islamic Liberation Front (MILF).  The proclamation bannered amnesty as 

“an instrument of reconciliation, to members and supporters of the MILF 

will facilitate their return to a peaceful, democratic and pluralistic society so 

essential to the attainment of peace and prosperity”.  

 Section 1 of the Proclamation expressly stated that amnesty shall be 

granted only to persons who committed crimes in the furtherance of their 

political beliefs. The limits provided shall not cover kidnapping for ransom, 

massacre or torture of civilian non-combatants, rape, crimes against chastity 

and other crimes for personal ends.  

 Section 3 is explicit enough to state the effects of the amnesty granted:  

                                                           
118

 “Granting Amnesty to members and supporters of the Moro Islamic Liberation Front (MILF) who have 

committed crimes in furtherance of Political Beliefs”. Issued on September 29, 2000.  
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Amnesty under this Proclamation shall extinguish any criminal liability for acts 

committed in pursuit of political beliefs, without prejudice to the grantee’s civil 

liability for injuries or damages caused to private persons whose right to be 

indemnified is fully recognized herein. The grant of amnesty shall also effect the 

restoration of civil and political rights suspended or lost by virtue of criminal 

conviction.  

 

In the year 2007, President Gloria Macapagal-Arroyo issued 

Proclamation No. 1377119 granting amnesty to the members of the CPP-

NPA-NDF. The amnesty was said to be part of the Social Integration 

Program of the government under Administrative Order No. 172 on March 

2003.  

Section 2 provided for the application and limitation of the grant:  

 
“..shall cover the crime of rebellion and all other crimes included therein or 

incident thereto in pursuit of political beliefs as defined by jurisprudence, whether 

punishable under the Revised Penal Code or special laws. 

 Section 3 provided for the applicants who are eligible for amnesty, 

even including other rebel groups:  

Any member of the CPP-NPA-NDF and other communist rebel groups who has 

committed any act or omission in pursuit of political belief, referred to in Section 

2, including those detained, charged or convicted for such acts or omission, may 

file an application for amnesty.  

 

Section 4 provides for its effects:  

  
Extinction of Criminal Liability. Amnesty under this Proclamation shall 

extinguish any criminal liability for acts committed in pursuit of political beliefs, 

without prejudice to the grantee’s civil liability for injuries or damages caused to 

private persons.     
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 Granting Amnesty to Member of the Communist Party of the Philippines-New Peoples Army-National 

Democratic Front (CPP-NPA-NDF) and other Communist Rebel groups.  Issued on September 6, 2007.  
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 Restoration of Civil or Political Rights. The grant of amnesty shall restore the 

grantee’s civil and political rights lost or suspended by virtue of conviction for 

crime/s covered thereby.  

 

 

a) The Amnesty Clause in the Comprehensive Agreement on the 

Bangsamoro for the MILF 

 The amnesty grants for the MILF rebels is indicated in the Annex on 

Normalization categorized as one of the Confidence-building Measures 

contained in the Comprehensive Agreement on the Bangsamoro (CAB). It 

states:  

To facilitate the healing of the wounds of the conflict and the return to normal 

life, the Government shall take immediate steps through amnesty, pardon and 

other available processes towards the resolution of cases of persons charged with 

or convicted of crimes and offenses connected to the armed conflict in 

Mindanao.120 
 

  
 The peace agreement made mention of a general statement about 

amnesty. It did not mention any limits as to what crimes will be considered 

and the process of granting. 

 It is a fact that the CAB has not yet achieved full implementation and 

portions of the agreement are yet to be executed by the current 

administration. One of the portions agreed upon includes the Annex on 
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 Draft of the Comprehensive Agreement on the Bangsamoro. Annex on Normalization. Section J. 

Confidence Building Measures.  
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Normalization which contains the amnesty clause. However, the researcher 

still deemed it necessary to include the prospective application and process 

of the amnesty process. The researcher was able to gather information 

coming from the former peace panel members, as well as from technical 

committee members who worked on the amnesty program in the fulfillment 

of the CAB provisions on Normalization.    

Atty. Anna Tarhata Basman, a member of the Technical Committee of 

the CAB and lawyer for the Government of the Republic of the Philippines 

in the negotiation of the CAB, stated that the agreement makes general 

mention of a program for amnesty in favor of persons charged with or 

convicted of crimes and offenses in connection with the armed conflict. The 

operationalization of this provision is subject to further discussion between 

the relevant agencies of the government (OPAPP, DOJ, etc.) and the 

MILF121 

Culling from the text of the agreement and view of the technical 

committee, the grant of amnesty is available only to those persons charged 

or convicted of the crimes and offenses during the armed conflict in 

Mindanao.  

                                                           
121

 Email Interview Correspondence with Atty. Anna Tarhata Basman, one of the members of the Technical 

Working group who crafted the amnesty clauses in the CAB, together with the proposals of the MILF. She 

is currently taking her Masteral studies in Durham University Business School, United Kingdom at the time 

this study is made. Answers received on April 17, 2017.  
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 Atty. Basman also expressed the importance of amnesty in the 

agreement as one consequence of initiating and concluding peace 

negotiations with a particular rebel group is the recognition of the legitimacy 

of the cause of their resistance. For purposes of the CAB, amnesty is one of 

the agreed confidence-building measures to demonstrate the sincerity of the 

government as the entity with the duty to prosecute legally-defined criminal 

acts – to transition from being enemies of war to partners in peace with the 

MILF. By the very nature of an armed rebellion, much of their acts of 

resistance would necessarily be contemplated in our criminal laws. In 

recognition of the legitimacy of their cause, the government is choosing to 

forego prosecution of these acts, within defined parameters, and instead 

focus on peace-building. Otherwise, at the conclusion of the peace process, 

most, if not all, of the members of the rebel group and the communities that 

are to benefit from the peace dividends arising from the CAB, including the 

members of the MILF negotiating panel, will have to face prosecution. 

  
Professor Miriam Coronel Ferrer, the former Government Peace Panel 

Chair and lead negotiator for the CAB, stated that the requirement that acts 

committed must be in pursuit of their political beliefs. She stated that the 

Philippines peace panel follows the limits set by international law in dealing 
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with the grant of amnesty. Limits pertaining to persons who can avail and 

the crimes covered and not covered. She mentioned that crimes like rape and 

murder are not included. She also mentioned that international crimes such 

as those falling under the category of crimes against humanity, war crimes 

and grave violation of human rights are prohibited. When it comes to this 

aspect, Prof. Ferrer stated that the government framework in the 

determination of crimes included and excluded in the granting of amnesty is 

the international standard. 122 

Before the grant of amnesty, the government required a list of the 

members of the rebel for them to check the status and confirm that they are 

indeed rebels. The government will then conduct investigations as to the 

crimes and violations committed by each of the rebels. It is only through 

such process that government will determine if such crimes are political or 

in pursuit of their political beliefs. The same process is also being followed 

in the peace process with the CPP-NDF-NPA negotiations. From the list 

given, the government will have to endeavor in conducting individual 

investigations on the persons that are listed. The process may include 

background checking of the person, place of record, interview with relatives 
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 Interview with Professor Miriam Coronel-Ferrer, Former Peace Panel Chair of the Government of the 

Republic of the Philippines. Department of Political Science, University of the Philippines Diliman. March 

22, 2017.  
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and as well as with other MILF members to confirm participation with the 

rebel group. The government may also look upon the court records for the 

ruling on his conviction or police records and warrants of arrest for the cause 

of his arrest. Prof. Ferrer emphasized that the persons only qualified to avail 

the benefits of amnesty are those who are already convicted and serving jail 

time or those who have warrants of arrest that are yet to be arrested.  

After investigations, the findings and recommendations will then be 

elevated by the technical working group to the peace panel. Those persons 

who are found to be qualified and verified, the peace panel will then make a 

recommendation to the President who shall the be granted amnesty. 

Definitely, the process of granting amnesty will go through the process as 

expressed in our laws. The President will issue an order and then it must 

garner the concurrence of Congress to be a valid one. On the matter of those 

who were not included, she explained that those who will not be granted will 

then be communicated to the rebel group. The panel will then explain the 

grounds of the basis of their denial to grant amnesty. 123 

She mentioned that international law is not a big stumbling block 

when it comes to dealing with amnesty and in defining its standards and 

limits. She affirmed that crimes such as rape, murder and other crimes 
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against humanity, even if committed during combat or war, cannot be 

countenanced by amnesty. The government peace panel recognizes the 

limits under international law in dealing with such crimes. She cited that the 

Philippines adopted International Humanitarian Law in the form of Republic 

Act 9851 entitled Philippine Act on Crimes against International 

Humanitarian Law, Genocide, and Other Crimes against Humanity which 

took effect in the year 2009. The law embodies the principles of 

international law, the limits practiced by states in dealing with war crimes 

and armed conflict situations. It can be observed that the basis of RA 9851 is 

culled from international instruments and conventions such as the 1949 

Geneva Conventions and its Additional Protocols and Genocide 

Conventions.  

Prof. Ferrer also stressed that the amnesty program will be 

comprehensive for the MILF. Comprehensive in a sense that the government 

will then devise a monitoring and tracking system. Once the grantees were 

successfully reintegrated to society, government will have records of their 

status and activities taken. Government will offer them livelihood and even 

encourage them in investing to education. This system will also exist for 

persons under the Decommissiong program.  
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b) The Amnesty considerations in the CPP-NPA-NDFP and 

Government of the Republic of the Philippines Peace 

Negotiations  

In the ongoing efforts of the government in the negotiation with the 

CPP-NPA-NDF towards peace, there is yet to be a final agreement on 

amnesty. However, for purposes of this study, the researcher deemed it 

necessary to discuss matters of amnesty that is the subject of the ongoing 

negotiations and what government opts to adopt to mechanize amnesty.  

In the view of Atty. Neri Colmenares he stated that government lacks 

considerations when it comes to assessing such crimes when granting 

amnesty to rebels. He states that possibilities of committing act, that might 

not be included in the enumeration, but is indeed a legitimate order from the 

commanders of the rebel groups. Such as willful killing or displacing 

persons from their properties, in the context of their political beliefs. 124 

 With the peace agreement back on track, the government has not yet 

agreed upon the aspect of amnesty and its underlying principles. However, 

the researcher was able to make an interview with one of the key personnels 
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 Interview with Atty. Neri Colmenares, former member and counsel of the National Amnesty 

Commission from 1996-1998.  National Union of Peoples’ Lawyers (NUPL)  Headquarters, Quezon City. 

February 9, 2017.  
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of the present peace panel who shared the limits and the process of amnesty 

that will most likely be adopted by the government of the Philippines. 

Common to the amnesty grants by the government is that the acts 

committed by the rebels must be “in the furtherance of their political 

beliefs”. In the interview with Atty. Rene Sarmiento of the Government 

Peace Panel, he confirmed that the first requirement to be granted amnesty is 

committing acts in relation with the political beliefs of the rebels. In addition 

thereto, as laid down in the cases of People vs. Patriarcha and Vera vs. 

People, there must be a case filed and an express admission of the crimes 

violated. 125  

The term “political belief” seemed to be broad and encompassing. 

Meaning, there is no clear mechanism as to how the government will 

ascertain if such crime is in pursuit of their political beliefs. According to 

Atty. Sarmiento, it can be concluded that acts or crimes in pursuit of 

“political beliefs” is equated to political crimes. He cited the case of 

Kapunan vs Court of Appeals, as listing political crimes, to wit:  

a.    Rebellion or insurrection 
b.    Coup d etat 

c.    Conspiracy and proposal to commit rebellion, 

insurrection, or coup d etat 
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  Interview with Atty. Rene Sarmiento, Member of the Government Peace Panel of the Republic of the 

Philippines. SSRC Law Office, Ortigas Pasig City. January 9, 2017.  
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d.    Disloyalty of public officers or employees 
e.    Inciting to rebellion or insurrection 

f.      Sedition 

g.    Conspiracy to commit sedition 

h.    Inciting to sedition 
i.      Illegal assembly 

j.      Illegal association 

k.    Direct assault 
l.      Indirect assault 

m.  Resistance and disobedience to a person in authority or 

the agents of such person 

n.    Tumults and other disturbances of public order 
o.    Unlawful use of means of publication and unlawful 

utterances 

p.    Alarms and scandals 
q.    Illegal possession of firearms, ammunition, or 

explosives committed in furtherance of, incident to, or in 

connection with the crimes of rebellion or insurrection. 

r.     Violation of the following Articles of War: 
  

AW 59 (desertion), 

AW 62 (absence without leave), 

AW 67 (mutiny or sedition) 
AW 68 (failure to suppress mutiny or sedition) 

AW 94 (various crimes), 

AW 96 (conduct unbecoming of an officer and a gentleman) 
AW 97 (general article) 

 

Atty. Rene Sarmiento stated that the crafting of amnesty clause and 

program goes hand in hand with the negotiations with the rebels. This means 

that the NPA is involved in the collective and inclusive aspect of the 

negotiations. This approach serves as an accommodating avenue to the 

negotiating table. He said that in able to grant amnesty, the rebels must 
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cooperate by giving the government information as to who are the persons 

that might be qualified to be granted by amnesty. The government will then 

endeavor investigations on these persons to decipher if they are indeed 

qualified. This process is in cooperation with the Department of Justice, and 

even with the courts in coming up with the records of those persons given by 

the NPA.  

Atty. Sarmiento provided two main requirements for the grant of 

amnesty. The first is that the offense done must be done under political 

beliefs. Examples of such offense include rebellion, illegal possession of 

firearms and coup d’etat. Common crimes are not included. Common crimes 

are those that are violations of the penal laws and the Revised Penal Code 

such as rape and murder. However, killing of soldier during combat is 

embraced as a political offense. He gave emphasis on the cases of People of 

the Philippines vs. Patriarcha and Kapunan vs. Court of Appeals, as 

jurisprudential basis of the crimes that are regarded as political offenses or 

crimes. The second requirement is that there must be admission of guilt. 

Atty. Sarmiento made mention the case of Vera vs. People of the 

Philippines, where the Supreme Court pronounced that there must be an 

express admission of guilt. This necessarily follows that there is a case filed 

or the person is charged of a crime and is thereby detained.  
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It can be observed that the cited cases pertain to the turmoil that past 

proclamations sought to address. However, as can be gleaned from the 

statements of the present member of the peace panel, the cases now served 

as basis for the determination of political crimes. These are now the 

jurisprudential aid of the government in dealing with the qualifications of the 

offenses that will be covered by amnesty.  

Atty. Sarmiento made it clear that the government follows 

international norms and standards when it comes to granting amnesties. He 

emphasized that government recognizes its obligation under international 

law. Atty. Sarmiento also cited The Rome Statute, which includes crimes 

categorized as crimes against humanity and war crimes, for whoch amnesty 

cannot be applied.  On the basis of the doctrine in Kapunan vs. Court of 

Appeals, crimes that are excluded are the following:   

(a)   Under Proclamation No. 347. ― 

  

i.        Rape 

ii. Other Crimes Against Chastity 
  

(b)  Under Proclamation No. 348, as amended. ― 

Serious human rights violations, including but not 
limited to: 

  

i.        Torture 

ii.      Extra-legal execution 
iii.     Arson 

iv.    Massacre 
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v.      Rape 
vi.    Other crimes against chastity 
vii.   Robbery of any form 

  

The signing of the Comprehensive Agreement on Respect for Human 

Rights and International Humanitarian Law (CARHRHIL) impliedly affirms 

this prohibition. This is one of the 4 parts of the peace agreement that the 

NPA and Government must pursue. The CARHRIHL provides for the 

qualifications of crimes constituting those that are crimes against humanity 

and war crimes, as stated under International Humanitarian Law. The 

agreement sets also the process of those who were victims and treatment of 

those perpetrators responsible for the offenses done. This part ensures that 

there will be punishment for those falling under the violations of the act, as 

dictated by international law.  
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c) The Amnesty Clause in the General Agreement for Peace 

between the Government of the Republic of the Philippines and 

the Rebolusyonaryong Alyansang Makabansa - Soldiers of the 

Filipino People - Young Officers' Union (RAM-SFP-YOU) 

 

Article IV Sec. 1 of the General Agreement for Peace (GAP) provided a 

“general and unconditional amnesty for all offenses committed in pursuit of 

their political beliefs”. It further provided: 

Section 2 
Offenses covered by the amnesty shall refer to acts or omissions 

performed within the period of 22 February 1986 to the date of the signing 

of this Agreement by members and supporters of the Second Party as part 

of its plan, program of action, strategy or mission directed to overthrow 

and replace the duly-constituted authorities, with or without the use of 

arms, whether punishable under the Revised Penal Code, special laws, 

and/or Articles of War such as, but not limited to rebellion or insurrection, 

coup d’état, conspiracy and proposal to commit rebellion or rebellion, or 

coup d’état; disloyalty of public officers or employees; inciting to 

rebellion or insurrection, or coup d’état; sedition; conspiracy to commit 

sedition; inciting to sedition; illegal assembly; illegal association; direct 

assault; indirect assault; resistance to disobedience to a person in authority 

or the of such person; tumults and other disturbances of public order; 

unlawful use of publication and unlawful utterances; alarms and scandals; 

illegal possession of firearms, ammunitions, explosives, committed in 

furtherance of, incident to, or in connection with the crimes of rebellion or 

insurrection; piracy; infidelity in custody of prisoner; and violations of 

Articles 59 (desertion), 62 (absence without leave), 67 (mutiny or 

sedition), 68 (failure to suppress mutiny or sedition), 74 (releasing 

prisoner without proper authority), 84 (willful or negligent loss, damage or 

wrongful disposition of military property), 85 (wasteful or unlawful 

disposition of military property issued to soldiers), 94 (various crimes), 96 

(conduct unbecoming an officer and a gentleman), and 97 (general article) 

of the Articles of War; provided that, the amnesty shall not cover crimes 

against chastity and other crimes committed for personal ends. 
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It will be noticed that the last paragraph of Sec 2 expressed the crimes 

that were covered by the amnesty grant. It may not be limited to such but the 

enumeration is considered as political crimes. Also included in this section is 

the limitation as to what crimes are not within the scope of the grant. It 

stated that “the amnesty shall not cover crimes against chastity and other 

crimes committed for personal ends.” This means that if the person is 

responsible for acts constituting crimes against chastity or ordinary crimes 

for personal ends, then the person cannot be qualified for amnesty. 126 

By virtue of the amnesty clause, in 1996 then President Fidel Ramos 

issued Executive Order 299127 which directed the National Amnesty 

Commission (NAC) to make verifications and examinations of those 

members of RAM, and to eventually determine if they are qualified for 

amnesty grant. The RAM group will give a list to the peace panel of the 

soldiers and law enforcers with the corresponding crimes or acts that they 

committed during the insurgency period. The peace panel will then make 

individual investigations and examinations as to the persons listed. This is to 
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 General Agreement for Peace between the Government of the Republic of the Philippines and the 

Rebolusyonaryong Alyansang Makabansa - Soldiers of the Filipino People - Young Officers' Union (RAM-
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Determination of the List of RAM-SFP-YOU who are to be Granted Amnesty Under Proclamation No. 
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verify that the person listed is indeed a member of the group and the acts are 

embraced within the enumeration as stated in the peace agreement.128   

Under Article V provides for the effects of the amnesty grant in the 

peace agreement:   

Section 1 
The disposition, i.e. retention, reinstatement, reintegration or re-entry into, 

retirement, or separation from the service, of military, police and civilian 

government personnel, who are members and supporters of the Second 

Party and granted amnesty shall be reviewed by an Ad Hoc Committee on 

Personnel Disposition of three (3) designees each from both Parties. 

 

Section 2 states:  
All personnel who remained under military control and granted amnesty shall be 

restored to their status immediately prior to the date of commission of the offense 

subject of amnesty and evaluated in accordance with pertinent laws, rules, and 

regulations thereon. 

 
With the inclusion of such clauses in the agreement, government 

personnels and agents were able to escape prosecution and even be cleared 

of any offenses that were listed in the agreement. The Government of the 

Philippines must be able to prepare its other agencies to accommodate the 

effects of amnesty amongst government officials and members, being part of 

the RAM-SFP-YOU.  

Definitely, other government agencies such as the Department of Justice 

and Department of National Defense will aid the NAC in determining who 

are qualified to be granted. In case of persons who were not qualified, these 
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persons shall undergo criminal investigations and possible prosecutions in 

relation to the crime they committed. 129 

 

 

V. Standards and Limitations of Amnesty drawn from the 

prevailing International and Domestic Post-conflict Amnesty 

Practices 

 

a) International Amnesty Practice  

In the selected countries presented in the study which suffered an 

internal armed conflict, their respective governments opted to grant amnesty 

to the rebels and insurgents as reflected in the peace agreements. Alongside 

with the grants are the standard and limits serving as guide to every State in 

the fulfillment of their obligations under international law and protection of 

human rights. As emphasized, amnesty can only pardon “political crimes” or 

those done in the pursuit of “political beliefs”.  

In the Sun City Peace Agreement in Congo where it was stated that 

amnesty shall be given to all persons who participated as direct or indirect 

perpetrators or as accomplices in ordinary political crimes. General Peace 

Agreement of Mozambique, the Cotonou Peace Agreement of Liberia  
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accorded amnesty to rebels who committed political crimes and to those who 

committed crimes during the armed conflict.  

It is also evident that most of the amnesty grants entailed political 

participation in the form of granting government positions and even an 

opportunity to work with the government of those who will eventually be 

granted.  

As for the case of the Law of National Reconciliation and Amnesty 

Law of El Salvador, the law eventually was invalidated by the Supreme 

Court of El Salvador. Last July 2016, the Supreme Court struck down the 

1993 amnesty law. The court ruled that the government has an obligation to 

investigate, identify and sanction the material and intellectual authors of 

human rights crimes and grave war crimes” and to provide reparations to 

victims.130 It was found that the amnesty law was inconsistent with the rights 

and duties of El Salvador under international law such as the Inter-American 

Convention for the Protection of victims of Torture and other forms of 

Cruelty.  
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The Inter-American Court for Human Rights ruled against the laws in 

relating to granting amnesty as the crimes covered those which constitute 

crimes against humanity and grave violations of human rights. This pertains 

to the massacres done in various places during the civil war. In addition 

thereto, the amnesty law violates the government’s obligation under the 

American Convention in the protection of human rights and right to 

reparation of the victims.  

In the case of Lome’ Peace Agreement of Sierra Leone, the amnesty 

clause was eventually nullified by the Special Court for Sierra Leone as the 

acts committed by RUF rebels constituted as crimes against humanity.  

It is clear that international amnesty practice calcifies amnesty to be 

available only to political offenders or to persons who committed political 

crimes. The proscription of amnesty to crimes against humanity, genocide, 

torture and other crimes in grave violation of human rights is absolute. These 

standards and limits are clearly indicated in the peace agreements of the 

selected countries and even deciphered upon by the international tribunals as 

a checking measure.  
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b) Philippine Amnesty Practice  

 Through the amnesty grants of the President and the peace agreements 

forged with the rebel groups, it is clear that the Philippines follows the 

international standards and limits.  

 Both Atty. Sarmiento and Prof. Ferrer, who are part of the 

Government Peace Panel, expressed that the Philippines is guided by the 

international standards and principles. Atty. Colmenares stated that it is not a 

problem for the country when it comes to the establishment of the standards 

and limits of amnesty.  

The various amnesty grants by the executive indicate that crimes 

covered pertain only to political crimes or in the pursuit of their political 

beliefs. This can only be determined through the submission of the lists by 

the rebel groups to the peace panel for proper investigation. There is a case 

to case approach. Government deems it necessary to take the violations 

individually based on the circumstances of the person. The government does 

not take the notion of violations or commission of the crimes concertedly 

thereby making each member of the rebel group liable for the acts of the 

group. The Philippines practices individual liability rather than making the 
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whole group liable for the acts of some members that may constitute crimes 

other than political ones.  

The jurisprudence as promulgated by the Supreme Court through 

Kapunan vs Court of Appeals, People of the Philippines vs Patriarcha and 

Vera vs. People of the Philippines, fortify the practice of amnesty in the 

Philippines by giving the specific crimes and qualification for a person to be 

granted amnesty. One of the principal qualification is the person must 

expressly admit the commission of the crime. The other one is the crime 

must be political crime or in pursuit of their political beliefs. It is safe to 

state that the standards and limits conformed by the other states are also 

being followed by the Philippines.  
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Chapter V 

Summary, Conclusions and Recommendations  

This chapter presents the summary of findings from the data gathered, 

conclusions made based on the findings and recommendations offered based 

on the conclusions of this study.  

 

A) Summary of Findings 

1) Contemporary public international law does not permit amnesties 

that cover crimes against humanity, genocide, torture, grave 

violations of human rights, and war crimes under the 1949 Geneva 

Conventions. International law also proscribes amnesties that run 

contrary to the State’s treaty and conventional obligation 

specifically pertaining to protection of human rights and 

prosecution of crimes. The standards of granting amnesty depend 

on the local context of the States and their domestic law. The limits 

of application of amnesty and what crimes are prohibited in the 

grant are the concepts that international law provides.  

 

2) The immunity agreements are applicable only to negotiators of the 

rebel or insurgent groups who represent the group to the 
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negotiating table with the government. The amnesties given take 

the form of conditional amnesty as stated in the 2002 Sun City 

Peace Agreement of the Democratic Republic of Congo. In 

conditional amnesty, the person must provide statements or 

information that would pertain to acts or crimes committed during 

the armed conflict. Only then, after the rendition of such statement 

the government can determine if the person is qualified to be 

granted. General amnesty is also present in the 1991 Chapultepec 

Peace Accords, 1993 Cotounou Peace Agreement of Libera, 1992 

General Peace Agreement of Mozambique and the 1999 Lome’ 

Peace Accord. This kind of amnesty is unconditionally granted to 

those who are participants in the armed conflict.  The amnesties are 

all with a qualification that such crime or acts committed are 

deemed political crimes or in pursuit of their political beliefs. In 

contrast to these standards and limits set, the amnesty grants will 

be invalid and the persons vying for amnesty shall be disqualified.  

 

3) The Inter-American Court for Human Rights in deciding the case 

of Massacres of El Mozote and nearby places vs. El Salvador, and 

in the pronouncement of the leading case of Barrios Altos vs. Peru, 
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the Court assured that amnesty granted to rebel groups must not 

constitute any violation of the State’s international obligation and 

duties in terms of human rights. The Special Court for Sierra 

Leone in deciding the case of Prosecutor vs. Morris Kallon and 

Brima Bazzy Kamara nullified amnesty grants that constituted a 

violation of the standards and limits set under contemporary public 

international law. The two Courts set judicial precedents that are of 

international significance due to its impact on the protection of 

human rights and State obligations in dealing with international 

crimes.  

 

 

4) In the amnesty grants in the Philippines in the form of Executive 

issuances by the President and in the peace agreements with rebels 

such as the Comprehensive Agreement on the Bangsamoro with 

the MILF, the General Peace Agreement with the RAM-SFP-

YOU, and the amnesty considerations on the ongoing peace 

negotiations with CPP-NPA-NDFP, amnesty parameters set by the 

government of the Philippines follows the international limits. The 

amnesty grant is only available to those who committed political 
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crimes or in the pursuit of their political beliefs. The Government 

Peace Panel negotiators expressly stated that the Philippines accord 

respect and compliance with the international standards and limits 

in relation to amnesty grants.  

 

5) Amnesty practice of States is only in favor if political crimes and 

expressly excludes personal crimes. This practice is also adopted 

and reflected in the amnesty grants of the Philippines to rebel 

groups.  

 

B) Conclusion  

 The Philippines is in compliance and observes the limits set by 

contemporary public international law in the grant of amnesty.  Amnesty in 

the country is only a by-product of peace agreements and not necessarily a 

tool for peace making. At present, there is no study or research in the 

country aimed at determining post-conflict amnesty practices and how 

amnesty can be an effective tool for peace building and reconciliation.  
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C) Recommendations:  

1) There is a need of a comprehensive study of the amnesty program 

done by the governments. The study must endeavor to determine 

particular components and aspects of the amnesty grants such as 

monitoring, data base for profiles of applicants and even the 

programs set for the rebels to get back into society. This can 

evolve into a benchmark for post-conflict amnesty practices as a 

tool for peacemaking.  

  

2) This study recommends that the government conduct a thorough 

research and study of post-conflict amnesty practices, including the 

experiences of other foreign States which had undergone an 

internal armed conflict. This will enable the Philippines to make a 

point by point comparison of aspects in dealing with rebel and 

insurgent groups. This process can lead to the determination of the 

effective mechanisms that will entice rebels to commit into the 

peace negotiations.  

 

3) This study recommends that there be a formulation of concrete 

guidelines and standard procedures in the process of granting 
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amnesties. The procedure must be clear in mechanizing the truth-

telling or recognition of crimes committed, its coordination with 

other government agencies and the disposition of cases in courts. 

The process may also include the dispensation of charges in the 

law enforcement phase and the manner and method of 

investigations that will be done in a case to case basis with those 

persons vying for amnesty grant. Through these procedures, the 

government will be equipped with the proper means in handling 

amnesty cases.
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APPENDICES 

 

Email Interview Correspondence with Atty. Anna Tarhata Basman 

 

One of the members of the Technical Working group who crafted 

the amnesty clauses in the Comprehensive Agreement on the 

Bangsamoro, together with the proposals of the MILF. (She is 

currently taking her Masteral studies in Durham University 

Business School, United Kingdom at the time this study is made).  

Answers received on April 17, 2017  

 

 

1. What are the standards and limits that must be considered in 

granting amnesty to rebels? How do such standards and limits are 

formulated by the Philippine government? 

 

A: The CAB (as articulated in the Annex on Normalization) makes general 

mention of a program for amnesty in favor of persons charged with or 

convicted of crimes and offenses in connection with the armed conflict. The 

operationalization of this provision is subject to further discussion between 

the relevant agencies of the government (OPAPP, DOJ, etc.) and the MILF. 

As in any amnesty grant in the legislative history of the Philippines, there 

will be inclusions (i.e., persons and crimes that will be covered by the 

amnesty) and exclusions (persons whose criminal acts will not be eligible for 

amnesty). 

 

2. How do these standards and limits set by the Philippine 

government affect the turnout of peace negotiations with the rebel 

groups, in general? 



 
 

 

A; Peace negotiations, despite the signing of the CAB, is a continuing 

process and is largely defined by the commitment of the negotiating parties. 

Amnesty is an important subject matter in the negotiations but the discussion 

on the particularities therein, no matter how controversial or contentious it 

may get, has never bogged down the developments of the peace process 

during my involvement. 

 

3.  Why is granting amnesty one of the key points expressed in the 

agreement for achieving peace and reconciliation?  

 

A: One consequence of initiating and concluding peace negotiations with a 

particular rebel group is the recognition of the legitimacy of the cause of 

their resistance. For purposes of the CAB, amnesty is one of the agreed 

confidence-building measures to demonstrate the sincerity of the 

government – as the entity with the duty to prosecute legally-defined 

criminal acts – to transition from being enemies of war to partners in peace 

with the MILF. 

 

4. In the case of the Comprehensive Agreement on the 

Bangsamoro, amnesty is included in the Annex on Normalization and 

considered as one of the Confidence Building mechanisms. Can you 

please enlighten us as to why amnesty sought to normalize the 

situation in the Philippines under a post-conflict regime? What is in 

the concept of amnesty that make things normal after the settlement of 

a conflict? 



 
 

 

[please also see answer no. 3] 

 

By the very nature of an armed rebellion, much of their acts of 

resistance would necessarily be contemplated in our criminal laws. In 

recognition of the legitimacy of their cause, the government is 

choosing to forego prosecution of these acts – within defined 

parameters – and instead focus on peacebuilding. Otherwise, at the 

conclusion of the peace process, most – if not all – of the members of 

the rebel group and the communities that are to benefit from the peace 

dividends arising from the CAB, including the members of the MILF 

negotiating panel, will have to face prosecution. 

 

5. Why is it also considered a Confidence Building Measure under 

the Bangsamoro Peace Agreement?  

 

A : [please see answer no. 3] 

 

1.  How did you deal with those who were not covered by the amnesty 

grants?  

A: As no amnesty have been granted yet, there was no occasion to deal with 

amnesty ineligibles yet. 

 

2.  How should government address the human rights violations 

and abuses that were done by the rebels who are covered by amnesty, 

during the conflict?  



 
 

 

A: This should be incorporated in the discussions of the parameters of 

the amnesty. Likewise, this is a subject of another mechanism in the 

CAB – the transitional justice and reconciliation aspect of the Annex 

on Normalization where abuses and historical injustices from all sides 

of the warring parties are dealt with. 

 

3.  In your expert view, what do you think must be done to 

safeguard human rights and protection of state interest when it comes 

to granting amnesty to rebels?  

 

A: Amnesty is a sensitive topic especially when the criminal acts are not 

victimless, more so as both sides (rightfully) accuse each other of human 

rights violations. Therefore, the government should take care to balance state 

interests in meting out justice – whether by prosecution or otherwise – and 

concluding decades of war with the rebel forces. Again, all of these boil 

down to what parameters are finally agreed upon, which will be reflected in 

the amnesty grant by the government.  

 

 

 

 

 

 



 
 

Personal interview with Professor Miriam Coronel-Ferrer 

Chairperson of the Government Peace Panel of the Republic of the 

Philippines (2013-2014) 

Negotiator of the Government of the Republic of the Philippines for the 

Comprehensive Agreement on the Bangsamoro with the MILF (2014)  

 

At the Department of Political Science, University of the Philippines 

Diliman, Quezon City 

March 22, 2017       2:50pm-4:00pm  

 

Prof. Ferrer: ok tell me muna what’s the focus.  

 

How the government peace panel come up with the immunity agreements 

and the amnesty clauses. And then what are the considerations that the 

government weighs in coming up in this kind of situation (in dealing and 

negotiating with rebels).  

 

Prof. Ferrer: Well immunity guarantee for the negotiators lang yon. Hindi 

yan for the crime. You’re looking at the crime?  

 

Yes, for the crime that the rebels commit.  

 

Prof Ferrer: So I’ll talk about the MILF. The amnesty provisions between 

the GPH-MILF talks can be found in the annex on Normalization. The 

Annex on Normalization its about normalizing. It includes decommissioning 

of weapons and combatants, socio-economic program, transitional justice 



 
 

and reconciliation. So may element don of amnesty. Its very general ang 

amnesty component. If you will look at the text, its commensurate with the 

other components. So you know, that to give amnesty kailangan ng conent 

ng Congress. First, the President declares then the Congress gives consent.  

 

1. How can you describe the amnesty being granted to rebel groups 

as expressed in the peace agreement forged between them and the 

Philippine government? 

 

Prof Ferrer: It part of the Transitional justice component which is part of 

the Annex on Nomalization. Amnesty was discussed during the formulation 

on the Annex on Nomalization. So ang nakalagay lang sa annex is very 

general. So hindi sinasabi ang modalities. So nung nagtapos kami sa 

negotiations, ang understanding naming is, magbibigay ng list ang MILF at 

saka magproprovide ng draft. So nagkapalitan kami ng draft. May mga draft 

na nabigay sa amin, kung sino ang covered, and ano ang criteria, etc. So 

hindi pa nafafinalize and document nay un. Wala pa kaming napirpirmahan. 

We haven’t signed any final agreement, on how to operationalize amnesty. 

Pero kung merong ganung understanding, then magkakaroon ng amnesty.  

 

So ano yung mga controversial issues during the discussion on amnesty? 

One, is to describe sino yung covered. So kami kung papano namin 

ninenegotiate. Ang MILF magbibigay ng idea. Then kami ichecheck namin 

yung ideas. So may general idea, may general concept on the principle kung 

paano magkaroon ng amnesty. Ang problem dyan  is yung coverage, tapos 

yung process. So to finalize that, we created a team. Someone for the MILF, 



 
 

and someone from the Government. Lawyers, lawyer nila, lawyer naming, 

then maguusap at magkaroon ng proposal to be submitted to the panel. So 

that’s the usual procedure dito sa negotiation. Meron kaming technical 

group, who come up with recommendations then ineelevate yan sa panel. 

Nung bumaba kami sa panel nung June 2016, during the term of President 

Aquino, wala pang final agreement on this.  

Ang sinasabi namin, sa government side, is for MILF to give us a list and for 

government to check of every individual based on the list that they will give. 

So for MILF, hindi naman sila makapagproduce ng list, so hindi pa talaga 

umaandar yung process. To review the status of every individual, identified 

as MILF.  

 

Follow up: After Government received the list, how would government now 

deal with those persons listed?  

 

Prof. Ferrer: We will check the records of each of these. Ivavalidate namin. 

Kung MILF ba talaga ang case na ito or hindi. Or yung circumstances ng 

arrest nya is implicated sya sa ibang crime. O ang crime ba nya ay political 

crime. Kasi, as very basic, hindi naman lahat covered ang crimes. Rape hindi 

sya covered. Murder na hindi naman talaga political, not in the context of the 

war. So ganun ang procedure. So comfortable ang government na its on a 

case to case basis. But of course, we understand na dapat mayroon kang 

general frame. Ang isang problem dun sa general frame is, gusto nila 

(MILF) macover lahat ng crimes. So pang di makasettle dun. Problematic, 

hindi makasettle dun. So for us the safest way is to give a list and we will 

check yung case nila. Then pag navalidate nay an, pag ok naman. Kasi of 



 
 

you’re going to look on the status of dun sa mga nakakulong, marami sa 

kanila s wala pang kaso. Hindi pa nachacharge, or yung case nila hindi pa 

umaandar. They are imprisoned ang tagal tagal na.  

 

Follow up: What are the grounds for them to be imprisoned?  

 

Prof. Ferrer: Inarrrest sila. Involved sa terrorism. Or kaya illegal possession 

of weapons. Or kaya supposedly, nag raid dun sa bahay na may illegal 

weapons, eh andun sila sa bahay kahit hindi sila yung hinahanap. Pero dahil 

andun sila sa bahay, kinukulong sila. Nung nagvisitation kami sa provincial 

jails sa Mindanao, meron talagang mga ganung cases, may babae, may 

lalaki, minsan may mga bata pa. At hindi talaga mabilis umandar yung kaso. 

Yung iba nasa maximum security. So ganun yung buong range.  

 

So for us, the best way to deal with that is to investigate. To look at each and 

every record para mavalidate. And problema dun hindi umaandar ang 

process kasi di naman nagbibigay ng list ang MILF.  

 

Follow up: How do you go with the formulation of immunities and 

amnesties to rebels?  

 

Prof Ferrer: Iba yung immunity sa amnesty. Immunity from arrest is for 

negotiators. Ngayon pag nacomplete yung peace agreement, and wala 

naming warfare, so wala nang arrest na magaganap. Unless they are enegaed 

in some other activity, criminal activity or hostile act.  

 



 
 

2. What are the standards and limits that must be considered in 

granting amnesty to rebels? How do such standards and limits 

formulated by the Philippine government? 

  

Prof. Ferrer: Number one is, the actions involved must be in furtherance of 

their political goal or beliefs. With exemptions, the international standards 

na ineexempt or hindi considered as political crime. Like rape, crimes 

against humanity. So ang framework ng government is the international 

standard.  

 

3. How do these standards and limits set by the Philippine 

government affect the turnout of peace negotiations with the rebel 

groups? 

 

Prof. Ferrer: I think alam nila yan eh. Na hindi papayag ang government na 

icondone ang grave crimes or personal crimes na hindi connected sa political 

crimes.  

 

Follow Up: How does the government determine whether it is a political 

crime or not? 

 

Prof Ferrer: you have to investigate. The same way that during the initial 

part of the negotiations. Meron silang hiningi na marelease, just like what 

the CPP-NPA did, at the onset may hiningi silang 300 prisoners na 

marelease. Sa process naming sa MILF in 2010, may binigay din silang 

listahan, but that’s not amnesty. Kasi ang process dun is to facilitate the case. 



 
 

Meaning the judicial process ay kailangang paandarin. So either magagrant 

ang bail or madidismiss ang case. Yung kapag nacheck mo para marelease 

on bail or dahil nacheck mo so the case was dismissed. So that’s not 

amnesty. Amnesty is at the tail end of the peace agreement.  

 

Follow up: After the government determined who are covered and who are 

not covered, what is the next step for government in dealing with those who 

are not covered?  

 

Prof Ferrer: We will have to discuss it with MILF and explain to them na 

hindi ‘to pwedeng macover. Or according to our intelligence report 

nainvolve sya sa mga terrorist groups. Talagang iisa-isahin. Kaya nga mas 

gusto namin na may list nag mga pangalan. Ibig-sabihin, pag nakapagsign 

na, nainvestigate mo na yung bawat tao.  

 

So ito yung contrast, sa RAM-SFP-YOU, nasa plantilla sila ng AFP. So 

madaling iverify. Members sila ng AFP, nainmvolve sila sa coup attempt. 

Dito (MILF), hindi mo alam eh. Kasi civilian sila or iba-iba pa yung identity, 

iba-iba yung pangalan.  

 

Kailangan iinvestigate mo talaga bawat isa. Bago mo sabihing granting 

amnesty, kailangan yun. Kasi like nung process for rebel returnees nag 

blanket amnesty during martial law, na you have to apply. Magdadala sila ng 

baril, sabihin nilang rebelde sila, then they will be granted amnesty. I just 

don’t know what are the checks mechanism done to verify if they are 

members of such. Kaya yung amnesty program noon, riddled with 



 
 

corruption, the implementation. Dati papataasin mo lang kamay, tanong mo 

kung sinong rebelde, then pipicturan mo, then nagsurrender nayan, the 

bibigayan mo ng amnesty. Or napopoliticise. Hindi naman talaga rebels, 

pero nagapply.  

 

Kasi not all combatants ay nabibigyan ng amnesty. Ibang program sa kanila. 

Like decommissioning. Meaning, you return to civilian life. Kasi wala 

namag case yan eh. Unlike yung mga nakakulong, may case sila eh. So yung 

nakakulong, kailangan nila amnesty. Yung mga hindi nakakulong, ang 

process nila is decommissioning.  

 

The target of amnesty are those imprisoned or those with warrant of arrest na 

hindi pa nahuhuli para maquash na yung warrant.  

4. In what way do these standards and limits mechanize to extend a 

chance to rebels to be freed and at the same time protect State 

interest in dealing with such political offenders? 

 

Prof. Ferrer: For us, the comprehensive approach is not only in terms of 

amnesty. Dito may monitoring system ka, na bawat combatant or 

returnee, halimbawa naamnesty ka, may follow up yan. Kasi nga the goal 

is they return to society. Halimbawa gusto nya mag TESDA or mag 

college. That what happens to decommissioning as well as to amnesty. 

Talagang magnonormalize ang buhay nila in keeping with the framework 

on normalization. Kaya nga medyo iba ang approach sa MILF kasi 

comprehensive sya. The idea is to allow them to gainfully employed, 

provide them livelihood, and to return to society, to become full civilians. 



 
 

We  already coordinated with the World Bank to create a data system for 

registration of persons under the program. Na bawat isang tao pwedeng 

matrack sa services na nakuha nila, sa status nila, then may record dun. 

So ganun sana yung magiging model dyan. Unlike yung dating amnesty 

program na walang data base, walang tracking, walang follow up.  

 

Follow up: What about the aspect of human rights? For those who were 

victims and affected by the conflict?  

 

Prof. Ferrer: Well combat operations naman yan eh. So covered yun. 

Pero pag terror attacks, like bombing hindi pwede yun (not covered by 

amnesty). Ang difference naman ng MILF to Abu Sayaff, they are not 

into bombings. Well there are instances like nagbobombang electrical 

post, pero hindi tao. Hindi naman indiscriminate. Pero pag naarrrest ka as 

combatant or political leader, kung meron mang patayan that’s combat 

operations. There is war.  

 

5. How does the Philippines treat the standards and limits in the 

grant of amnesty under international law? 

 

Prof. Ferrer: For the MILF, in think viable yung process na magbigay ng 

listahan and then icheck. Kasi hindi mo naman kailangan mag grant ng 

blanket amnesty since you have other process than that, you have 

decommissioning, for demobilization. Its in the Annex on Normalization.  

 



 
 

That’s for amnesty. Na merong alleged member of the MILF na merong case 

or warrant of arrest na pwede mo naming icheck. Kasi dapat nasa kulungan 

mo or nasa listahan ng government. Kasi ang principle ng rebels is that we 

did nothing wrong, we were just fighting for our rights, so why should you 

pardon us. Kasi ganun yung concept ng amnesty, pag may nacommit kang 

crime, ipapardon ka. So ang CPP ganun din ang ideological concept about 

amnesty. Why should we admit a crime and therefore be pardoned. So may 

ideological resistance on amnesty. So pag free ang political prisoners, 

actually they don’t call it amnesty. Kasi, sasabihin din ni Secretary Bello, we 

will go through the judicial process. So yung sa judicial process, kailangan 

madismiss yung case, magrant sila ng bail, that’s not amnesty. Amnesty is, 

without the due process, madidissolve yung case. Titingnan mo ying case. 

So pwedeng magfacilitate ng case, for the release. Tingnan natin yung trial, 

pag di nagappear ang witnesses, ididismiss na ng judge ang case. So hindi 

yun amnesty kasi dismissed ang case.  

 

Ang amnesty is may isa kang process na inapplyan mo.  

 

Follow up: As for the process of amnesty, it is expressed in the decisions of 

the Supreme Court, to admit the commission of the crime.  

 

Prof. Ferrer: Kaya nga may ideological resistance on amnesty eh. You’re 

being made to admit that it was wrong to fight the government, because of 

the injustice. Kung makikita mo yung discourse ng CPP, ayaw nila ng 

amnesty.  

 



 
 

Nung 1992, nung si pumasok si President Ramos, ang una nyang sinabi is I 

will give amnesty. Nagresist yung mga tao, ayaw nila. So advise sa kanya is 

amnesty is not the sole solution. Kinausap sya ng mga bishop. So President 

Ramos instead created the National Unification Commission. Ang yung 

amnesty is isang component lang. hindi sya yung core not the policy of 

attraction. 

 

Yung Balik-Baril program, magpapakita ka, magbabalik ng baril, then may 

pera ka na. fraud yun eh. Kasi hindi namomonitor. Kasi kung successful yun, 

sa dinamidaming nagapply for that, bakit ang daming rebelled. So hindi 

nagwowork yun. Kasi walang peace process. Wala ka oang peace process 

inuna mo na ang amnesty. Hindi nahinto ang giyera and nacorrupt yung 

amnesty program.  

 

So important sa political settlement is peace negotiation. And hindi naman 

amnesty yung core, its demobilization and decommissioning. Yung DDR na 

tinatawag. Disarmament, demobilization, reintegration. So maiiwan mo na 

lang for amnesty is yung may kaso. Either yung nakakulong na or yung 

warrants of arrest.  

 

6. What do you think are some significant repercussions that the 

Philippines suffer if the standards and limits are being remised in 

the domestic amnesty practice 

 

Prof. Ferrer: Of course, pag may crime like rape, genocide or crimes 

against humanity, tapos binigayn mo ng amnesty, may political decision 



 
 

kang kailangan gawin dun eh. Kasi at the end of the day, soldiers and rebels 

are all guilty of committing crimes and violations. You have to weigh it in. 

yung conception mo ng penal laws as against as the political will and ending 

the conflict. Kaya nga nagdevise ng ibang ways, tulad ng sa ibang bansa, 

meron silang Truth and Reconciliation Commissions. Hindi na yung judicial 

process. The truth commission will allow the crime to be acknowledged and 

allow process for forgiveness or asking for forgiveness yung tao. And for the 

narratives to be allowed to be included in history. Its no longer strictly a 

judicial process.  

 

So yun yung alternatives mo. If you’re going to be strictly legalistic, may 

possibility na hindi maquaqualify yung ibang key individuals, because they 

are guilty of some other crimes. But for a political settlement, kailangan mo 

ring awing mainstream. Hindi naman pwedeng sabihing kalimutan na yan. 

Its just that, merong alternatives. Meron kang truth telling, such as truth 

commission. Yung yung alternative modes. Without totally forgetting 

restorative justice for the victims.  

 

Follow up. What would be your insight when it comes to the concept of 

accountability and impunity?  

 

Prof. Ferrer: I’ll give a case. Ito high-ranking official ng MILF, hindi sya 

combatant. Sya yung bumibili ng armas nila. Nagchachannel ng pera. Nahuli 

sya. Kasi natrace yung mga bank accounts, so yung pwede yung maamnesty.  

 



 
 

So accountability, eh may peace agreement na. nakipagsettle ka na. wala na. 

So kapag may crime ka uling nacommit, nagsmuggle ka uli after peace 

agreement, bagong crime nay un. Hindi yun yung na amnesty dati. Pero 

yung halimbawa, killings, may basic standards. Hindi mo sya pwedeng 

patawarin sa isang rape, pero pwede sa isang act committed during combat 

situations. O isang rape na ginawa during combat pero may affected na 

civilians, hindi pwede. So didilineate mo. Ano ba ang mga crimes na 

pwedeng ma amnesty, alin yung hindi.  

 

For impunity, kaya nga kailagan mo ng truth telling eh. Kailangan ng 

acknowledgement for the reparation of victims. Precisely to say to the public 

na, hindi natin kinakalimutan itong injustices na nangyari. Pero hindi 

judicial process na evidentiary in nature, naka docket sa courts, hindi nay un 

yung process.  

 

Follow up: How do families of the victims or those affected by the conflict 

react to the agreements made by the government?  

 

Prof Ferrer: Alam mo kung kakausapin mo ang Bangsamoro people, mas 

marami silang hinanakit sa Philippine Army. Sa mga pagpatay, massacres na 

nangyari. Tapos kung nagpatayan man sila sa isa’t isa, kanila nay un. Pero 

yung rebel na nagattack ng community. Christian community like si Ka 

Bravo, nung na sign yung MOA-AD, inatack yung community, kailangan 

may reparation ka. Kailangan mo silang tulungan. In fact meron naman 

talaga. Most of them, hindi lang ditto pati sa ibang bansa, guto nila ng 



 
 

katahimikan, lalo na sa Muslim culture may blood money. So yung 

reparation, important yun.  

 

Napuntahan na naming yung community nay un eh. Syempre andun ang 

galit, andun ang takot. Pero syempre gusto nila ng peace. Yung guarantee na 

hindi na mauulit. Ang gagawin mo dyan nakaposisyon ang army, para if 

there is movement, makikita mo na. So ganun yung situation.  

Ang gusto nila is maassure na hindi na mangyayari yung incident. Na 

mapapasok ang armadong group.  

 

Follow up: Have you ever been torn between the concept of protection of 

human rights and then you must also give way to lasting peace and justice?  

 

Prof Ferrer: Oo. Syempre. You always weigh that. After a violent incident, 

still you want to have cease fire, hindi mo pwedeng ibreak yung buong 

peace process. Like in Mamasapano incident. Sila (MILF) namatayan din 

naman. Yun ang hindi nakikita ng iba.  

 

So ang goal natin is take the arms away. They will only give up their arms if 

Makita nilang safe sila and have justice. Kaya hindi pwedeng sa amnesty 

lang naka heel ang buong solution.  

 

7. In your expert opinion, what do you think must be done here in 

the Philippines to fully observe standards and limits set by the 

government and fulfil its obligation under international law?  

 



 
 

 

Prof. Ferrer: International law is not a big stumbling block in dealing with 

the armed conflict. In fact, it provides the way that you can address this 

problem. Like Rules of War may guidelines for that. Pagdating sa amnesty, 

basically within the domestic legal framework ang ginagawa dyan. Tapos 

yung crimes against humanity, merong standrads din dyan. Actually we have 

our own law, yung IHL. So may legal framework naman. Otherwise, may 

flexibility ka in a sense na idopt yung transitional justice framework which 

is always a balancing act, between impunity on the one hand and continuing 

peace.  

 

Kasi itatanong ng rebels, kalian nyo ipapunsih yung rebels na nagmassacre 

sa amin, nuong panahon pa ng martial law. So lahat sila may kwento.  

 

So yung forgiveness not founded on non-recognition of what happened. 

Kailagan may acknowledgement ka. May memorialization ka. On both 

sides, hindi lang one sided. Kasi sa war lahat naman tayo ay victims.  

 

Follow up: What do you suggest as to the ongoing conflict experienced by 

the country?  

 

Prof. Ferrer: It’s important to complete the process with the MILF, as soon 

as possible. Kasi kasama na lahat yan eh. Yung transitional justice, annex on 

normalization plus annex on socio-economic reforms. Tapos yung 

decommissioning, political and institutional reforms, kailangna mong gawin 

yan. And yung kasama mo na pipirma is still one of the biggest and most 



 
 

organized rebel groups. Wag mong antayin na magkawatak-watak sila ang 

sumama pa sa iba ang mas radical rebel groups. So for me, continue the 

peace process. Kailangan nilang gawin ng mabilis.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

Personal Interview with Atty. Rene Sarmiento 

Member of the Government Peace Panel of the Republic of the 

Philippines  

 

At SSRC Law Office, Ortigas, Pasig City 

January 9, 2017     3:30pm-4:20pm  

 

 

 

1. How can you describe the amnesty being granted to rebel groups 

as expressed in the peace agreement forged between them and 

the Philippine government? 

 

Atty. Rene: Actually wala pa ngayon between the government and 

CPP-NPA-NDF  in the peace agreement. Wala pang peace agreement.  

At wala pang amnesty nafafinalize. Although napaguusapan namin, 

wala pang amnesty proclamation signed by the President and 

concurred in by Congress.  Actually pending eh. Umappeal  ako sa 

House (House of Representatives) a month a ago. And then ang 

nagsponsor ng amnesty proclamation ay si President GMA (Former 

President Gloria Macapagal-Arroyo), who is now a Congresswoman.  

So may House Bill na.  

So ang comment ko lang is, may provision exempting from the 

amnesty those rebels who commit kidnapping for ransom.  So strictly 

speaking, that is not a purely political offense. But may other resource 

person doon representing NDF, ang sabi nila may mga cases na  

although ang motivation ay political, ang finafile ay kidnapping for 

ransom. So I’ll wait for another round of consultation., kasama ang 

pulis and military to discuss the Arroyo proposed bill.  

Follow up: So far, when natatackle nyo ang topic about amnesty, ano 

po yung usual na nagiging demands or outcome  sa part ng rebels?  

Atty. Rene: Well ang gusto ng rebels mag amnesty na ngayon. Kaya 

lang, how can it be done, may negotiation pa. so sa tingin mas 



 
 

magiging appropriate ang amnesty kung may final peace agreement 

na na pipirmahan. As in Colombia, yung latest na peace agreement. 

Without cases being filed against the rebel, kung ikaw ay rebel of an 

organization and a party to the final peace agreement, pwede kang 

magavail ng amnesty.  

Although ang amnesty, in one decision of the Supreme Court, Vera 

vs. People of the Philippines, there should be an admission of guilt. So 

ibig sabhihin may nafile na kaso. But in the Colombian peace 

agreement, even if there is no case filed but you are a rebel and your 

organization is a signatory to the final peace agreement, you avail of 

the amnesty proclamation, or amnesty law as the case maybe.  

Follow up: What kind of amnesty do you plan to grant to the rebels?  

Atty. Rene: Hindi pa naman napapagusapan ang content ng amnesty. 

But traditionally, kung may amnesty, you erase the political offense. It 

could be rebellion, illegal possession of firearms in the pursuit of a 

political motive. So yung traditional. If you examine the past, time of 

(President) Fidel Ramos, time of (President) GMA. So political will, 

ito yung offenses, ito ang covered ng amnesty. But yung purely 

common crimes hindi kasama. In the case of People (of the 

Philippines) vs. Patriarcha, tapos Kapunan vs. CA, doon 

nakaenumerate kung ano ang political crimes. Crimes that could be 

covered, kudeta (coup d’etat) kasama nga dun eh.  

Ngayon ang pagbabago lang, under the Colombian peace agreement 

on the issue of amnesty, may mga ginawang crimes (the rebels), na 

hindi pwedeng sakupin ng amnesty. Na hindi ko pa naeencounter sa 

ibang amnesty proclamations. Ito yung crimes covered by the Rome 

Statute. Like crimes against humanity. Hindi yan kasama.  

Sa ating amnesty, as decided by the Supreme Court is may kasong 

nafile.  So pag nasa DOJ (Department of Justice) or pag nasa court na, 

and then nacover ng amnesty, yung iba naman hindi. Pero may nafile 

na kaso. Now in the case of the Colombian peace agreement, basta 



 
 

pag rebel ka, without necessary being accused or convicted, and your 

organization signed the peace agreement, you can be covered by 

amnesty.  

Follow up: When it comes to crafting the amnesty… 

Atty Rene: In our case, in the phase of the negotiation, we will help 

in crafting. As a matter of fact we crafted (the amnesty provision) 

submitted to the Office of the Executive Secretary, then pagkatapos 

nyan, it will be sent to the House (Of Representatives), para 

makahanap ng, one (Representative) to sponsor the bill. And then it 

will be discussed by Congress. Kasi ang nasa law natin, amnesty 

proclamation is issued by the President with the concurrence of 

Congress.  

 

2. What are the standards and limits that must be considered 

in granting amnesty to rebels? How do such standards and limits 

formulated by the Philippine government? 

 

Atty. Rene:  Well of course number one is dapat political offense or 

political crime, in pursuit of their aspiration, political belief, and 

ideology. So yun ang number one requirement.  Number two 

requirement, that the amnesty will be granted, if we rely on Vera vs. 

People, there needs to be an admission of guilt. So if there is none, 

how can amnesty be granted? 

Although may nuance yan, kasi under the Colombia peace agreement, 

without any accusation or condemnation or conviction ka, say 

member ka ng NPA/NDF, and nagsign sa peace agreement, you can 

avail, without any admission of guilt.  

Follow up: Do you see the ongoing peace agreement aligned to the 

Colombian peace agreement?  

Atty. Rene:  Well hindi pa kami umabot dyan. Kasi ang negotiations 

with the CPP is consist with four (parts). One is Comprehensive 



 
 

Agreement on Respect for Human Rights and International 

Humanitarian Law. Tapos na ito. Ang nuance ng amnesty is at the end 

of hostilities. Kasi tapos na ang labanan eh. How do we know give 

liberty to the combatants? How do we know address the issue of 

reparation? So that will be sa discussion ng End of Hostilities (4 th part 

of the agreement).  

Follow up: How do these standards and limits formulated by the 

government?  

Atty. Rene: Well we have basis. We study past proclamations. Then 

we draw a lesson from the Colombian final peace agreement. From 

other experiences of the country. So after studying these amnesty 

proclamations and existing jurisprudence, then we craft the best 

possible amnesty that we could grant in favor of the rebels.  

 

3. How do these standards and limits set by the Philippine 

government affect the turnout of peace negotiations with the rebel 

groups? 

 

Atty. Rene: Well it helps. In the past amnesty grants, like with RAM 

(Rebolusyonaryong Alayansang Makabansa), with other rebel groups, 

it helps achieve the purpose of political settlement. Because it is an 

opportunity for them to start life anew without being burdened by a 

criminal case. Any amnesty proclamation is most welcome to the 

rebels.  

Follow up: There is a trend, in the granting of amnesty,  and with the 

peace agreements with the rebels, that instead of immediately 

prosecuting these rebels governments opted to give them another 

chance.  

Atty. Rene: Well ok yun. Kasi amnesty is giving them another 

chance. Amnesty is a mode, or model to win the hearts and minds of 



 
 

the rebels. So ito yan. Providing a window of opportunity to live a 

new life for them, without a burden for being prosecuted for a crime 

and possible conviction.  

Follow up: It is favorable to both sides.  

Atty. Rene: Yes. As a matter of fact, the rebels, the NDF, are urging 

government to sign amnesty proclamations. Gusting gusto na nila. 

And of course gusto rin naman ng government na may amnesty to 

enhance the peace process. Kaya lang, may maraming kaso rin sila. 

Plus hindi pa tapos ang paguusap magaamnesty ka na. How sure are 

we that they will not deter, and go back to armed conflict. They must 

sign first the peace agreement.  

Follow up: The armed conflict is still ongoing and there have been 

recorded instances that rebels attack civilians. How does government 

address this situation?  

Atty. Rene:  Like in the Colombian peace agreement, may provision 

on Reparation, satisfaction of claims of human rights victims. So 

kasama rin yan sa final peace agreement. Hindi lang amnesty. So 

paguusapan din yan.  

While may amnesty tayong ibibigay, paguusapan pa rin yan 

(reparation), for the victims.  

 

4. In what way do these standards and limits mechanize to 

extend a chance to rebels to be freed and at the same time protect 

State interest in dealing with such political offenders? 

How do these two concepts jive?  

Atty. Rene: They will jive. When you give amnesty to rebels they 

will renounce the arms struggle. With that renunciation means seeds 

of peace in the country. Pag nangrenounce sila, mababawasan ang 

armed conflict dito sa atin. It helps the government. Kasi when there 

is no armed conflict, then we can receive more visitors, tourist in the 



 
 

country. Number two, pag walang armed conflict, the best of the 

minds of the young can be devoted to education. Number three, if 

there is cessation of hostilities, because of the final peace agreement 

and becase of amnesty, it will mean peace in the country, so there will 

be more business. Many will be investing if there will be peace in the 

country.  

Follow up: How about the aspect of human rights?  

Atty. Rene: We have in the peace agreement the protection of human 

rights and international law, yung CARHIHL (Comprehensive 

Agreement on the Protection of Human Rights and International 

Humanitarian Law), meron tayo nyan. The Joint Monitoring 

committee to receive complaints on both sides, for it to investigate. 

Then submit recommendations to the Peace Panel for proper action. 

So may mechanism sa CARHILHL.  

Follow up: How about the complaints coming from civilians attacked 

by rebels? How are these addressed by the government? 

Atty. Rene: we have the Commission on Human Rights to address 

human rights violations. Like in the Colombian peace agreement, 

there are commissions created to address precisely this problems.  

 

5. Are the standards and limits in granting amnesty under 

international law being considered by the Philippine government? 

Are these being incorporated with the domestic standards and 

limits? 

 

Atty. Rene: Yes of course. As a matter of fact we will finally craft the 

peace agreement between the government and the NPA, we will also 

review the literature of amnesty proclamations in other countries like 

Colombia, Bosnia and Herzegovina, and in other countries of conflict, 

which is enjoying peace right now. The lessons of their peace 



 
 

agreements can help us. These are teachings in the Philippines. We 

learn from others.  

Follow up: In the cases of other countries like Colombia, Bosnia, and 

Sierra Leone, the amnesty grants were criticized. And this criticism 

served as a grid lock to the peace settlements in the country, because 

of serious violation of human rights and role of the government. How 

does the Philippine government respond to this situations?  

Atty. Rene: There are mechanisms in the final peace agreement. 

Vigilance is still a key factor. When the final peace agreement is 

signed, we must be vigilant in ensuring that reforms are introduced, 

that justice is meted out to violators, to those committing crimes. So 

the final peace agreement is not the key, or the “open says-a-me” to 

all the problems affecting the country. This is only one of the modes 

of the approaches of achieving lasting peace.  

What are the other forms? Like yung nasa Executive Order ni Ramos 

(President Fidel Ramos), building a culture of peace. Implementing 

socio-economic reforms. The peace agreement is just a document. It 

has to be backed by actual reforms, by change of attitude and in the 

behavior of people.  

Follow up: How does the government address the perpetrators of 

serious human rights violations?  

Atty. Rene:  We have the courts. Pwede ring magcreate sa peace 

agreemtn ng human rights courts tribunal. There is the Commission 

on Human Righst to investigate.  We have existing mechanisms that 

are in place and will be set in place in the agreement.  

 

6. How does the Philippines treat the standards and limits in 

the grant of amnesty under international law? 

 



 
 

Atty. Rene: of course we respect them. Under the Constitution, in 

Artcile II the Declaration of Principles, the Philippines adopt 

generally accepted principles of international law. Plus, we are a 

signatory to various human rights declarations. We will still abide by 

them. We will honor them. And we have the standards, the norms, that 

the government has to follow.  

Follow up: When it comes to serious human rights violations, such 

crimes against humanity, attack on the civilians in violation of the 

Geneva Conventions, still the Philippines opts to go after the 

perpetrators?  

Atty. Rene: of course, because these documents allow prosecution. 

Even if the final peace agreement is signed and violations are 

committed we have declarations and covenants that we have to follow 

to honor, as being a signatory.  

Crimes covered by the Rome Statute are not covered by amnesty. So 

if there violations committed, like crime of rape, murder, massacre, 

etc. they can be prosecuted. That’s also the nature of amnesty in 

Colombia. So even if the peace agreement between governemt and 

NPA, we have the Revised Penal Code, we have existing laws to 

follow. So it will not totally exempt the rebels.  

Follow up: What are the mechanisms of the government to 

distinguish a rebel that should be prosecuted and a rebel that deserves 

amnesty?  

Atty. Rene: There must be a creation of a commission, as in 

Colombia. We will be creating commissions to investigate, to study 

cases.  As a matter of fact, one of the provisions on the peace 

agreement, like in Colombia, is the creation of mechanisms, precisely 

to address that have already cropped up in violation of the worth and 

dignity of persons.  

Follow up: Like the framework made in South Africa and El Salvador 

in establishing a Truth and Reconciliation Commission?  



 
 

Atty. Rene: Yes. Pwede nating gawin yan. Pagaaralan natin yan. 

Chile and Argentina also created one. We can also do this. We have 

the benefit of experience coming from these countries.  

 

7. What do you think are some significant repercussions that 

the Philippines suffer if the standards and limits are being 

remised in the domestic amnesty practice?   

 

Atty Rene: There are serious repercussions. Like if torture is being 

committed, if murders, rapes, crimes agaisnts humanity, assaults, 

burning of houses, displacements of families, it will be a country of 

turmoil. That’s why we have to follow these standards.  

 

 

8. In your expert opinion, what do you think must be done 

here in the Philippines to fully observe standards and limits set by 

the government and fulfil its obligation under international law?  

 

Atty. Rene: There should be no impunity. Meaning, those who are 

violating human rights, committing offenses, they should be arrested. 

They should be prosecuted. The victims should be given reparation, 

compensated and rehabilitated. Number two is intensifying human 

rights education among our young. Number three, with the help of 

educational institutions and churches, to form new attitudes amongst 

society. I think these are the ways to address the problems in society.  

 

 

 

 

 



 
 

II.AMNESTY ISSUANCES AND PROPOSALS 

 

MALACAÑANG 

MANILA 

PROCLAMATION NO. 347 

GRANTING AMNESTY TO REBELS, INSURGENTS, AND ALL 

OTHER PERSONS WHO HAVE OR MAY HAVE COMMITTED 

CRIMES AGAINST PUBLIC ORDER, OTHER CRIMES 

COMMITTED IN FURTHERANCE OF POLITICAL ENDS, AND 

VIOLATIONS OF THE ARTICLES OF WAR, AND CREATING A 

NATIONAL AMNESTY COMMISSION 

WHEREAS, the peace process, as an anchor of political, economic and 

social stability and development, has steadily moved forward with the 

overwhelming acceptance and support of the Filipino people; 

WHEREAS, to enhance and hasten the peace process, there is a need to 
reintegrate, as soon as possible, all rebels and insurgents into the mainstream 

of society under the rule of law, including those who may have committed 

unlawful acts in furtherance of their respective political beliefs; 

WHEREAS, the grant of amnesty to those who may have committed 

unlawful acts in pursuit of their political beliefs is one of the six paths to the 

attainment of a just and lasting peace as recommended by the National 

Unification Commission; 

WHEREAS, amnesty was proclaimed under Proclamation Nos. 10 and 10-

A, which proclamations however extended only to those who applied for 
amnesty under Executive Order No. 350, Series of 1989, and whose 

applications were processed and ready for action as of 28 July 1992, and 

who applied for amnesty under Executive Order No. 350 from 28 July 1992 

up to 31 December 1992; 

WHEREAS, after the lapse of the period for application for the grant of 

amnesty under Proclamation Nos. 10 and 10-A, many more rebels and 

insurgents, who may have committed unlawful acts in pursuit of their 
political beliefs, have returned or expressed their desire and readiness to 



 
 

return to the fold of the law and join the mainstream of Philippine society; 

and 

WHEREAS, there is a need for government to act on rebel and insurgent 

returnees’ request for the grant of amnesty so that they may live in peace in 
the pursuit of productive endeavors without prejudice to any legal 

arrangement that may result from a negotiated settlement which the 

government is pursuing with the various rebel and insurgent groups. 

NOW, THEREFORE, I, FIDEL V. RAMOS, President of the Republic of 
the Philippines, by virtue of the powers vested in me by Section 19, Article 

VII of the Constitution, do hereby declare and proclaim: 

Section 1. Grant of Amnesty. – Amnesty is hereby granted to all persons 
who shall apply therefor and who have or may have committed crimes, on or 

before thirty (30) days following the publication of this Proclamation in two 

(2) newspapers of general circulation, in pursuit of political beliefs, whether 
punishable under the Revised Penal Code or special laws, including but not 

limited to the following: rebellion or insurrection; coup d’etat; conspiracy 

and proposal to commit rebellion, insurrection or coup d’etat; disloyalty of 

public officers or employees; inciting to rebellion or insurrection; sedition; 
conspiracy to commit sedition; inciting to sedition; illegal assembly; illegal 

association; direct assault; indirect assault; resistance and disobedience to a 

person in authority or the agents of such person; tumults and other 
disturbances of public order; unlawful use of means of publication and 

unlawful utterances; alarms and scandals; illegal possession of firearms, 

ammunition or explosives, committed in furtherance of, incident to, or in 

connection with the crimes of rebellion or insurrection and violations of 
Articles 59 (desertion), 62 (absence without leave), 67 (mutiny or sedition), 

68 (failure to suppress mutiny or sedition), 94 (various crimes), 96 (conduct 

unbecoming an officer and a gentlemen), and 97 (general article) of the 

Articles of War; Provided, that the amnesty shall not cover crimes against 

chastity and other crimes committed for personal ends. 

Section 2. Effects. – (a) Amnesty under this Proclamation shall extinguish 

any criminal liability for acts committed in pursuit of a political belief, 
without prejudice to the grantee’s civil liability for injuries or damages 

caused to private persons. The grant of amnesty shall also effect the 



 
 

restoration of civil or political rights suspended or lost by virtue of criminal 

conviction. 

(b) The amnesty herein proclaimed shall not ipso facto result in the 

reintegration or reinstatement into the service of former Armed Forces of the 
Philippines and Philippine National Police personnel. Reintegration or 

reinstatement into the service shall continue to be governed by existing laws 

and regulations; Provided, however, that the amnesty shall reinstate the right 

of AFP and PNP personnel to retirement and separation benefits, if so 
qualified under existing laws, rules and regulations at the time of the 

commission of the acts for which amnesty is extended, unless they have 

forfeited such retirement and separation benefits for reasons other than the 

acts covered by this Proclamation. 

Section 3. Firearms. – The surrender of firearms, ammunitions and 

explosives shall not be a condition for amnesty. Applicants for amnesty may 

surrender their firearms within sixty (60) days from the effectivity of this 
Proclamation without incurring liability for illegal possession thereof. The 

Government shall continue to encourage rebels and insurgents to turn-in 

firearms, ammunition and explosives which may be in their possession. 

Section 4. National Amnesty Commission. – There is hereby created a 

National Amnesty Commission, hereinafter referred to as the Commission, 

which shall be primarily tasked with receiving and processing applications 
for amnesty, and determining whether the applicants are entitled to amnesty 

under this Proclamation. Final decisions or determinations of the 

Commission shall be appealable to the Court of Appeals. 

Pursuant to its functions, the Commission shall be authorized to: 

Administer oaths, summon witnesses and require the production of 

documents by subpoena duces tecum; Provided, that the testimonies of the 

applicant and his witnesses for a grant of amnesty, and any evidence 
presented by him before the Commission not otherwise, available to the 

prosecution, shall not be used as evidence against the applicant in any other 

proceeding where the amnesty is not in issue, except for perjury committed 

in so testifying; 

Promulgate rules and regulations subject to the approval of the President; 



 
 

(c) Call on any Government office, body, agency, instrumentality, council 
and commission to render assistance in the efficient and effective 

implementation of its functions; 

Constitute Local Amnesty Boards in such provinces, cities, and 

municipalities as may be necessary; and 

(e) Perform such other functions necessary for the proper implementation of 

this Proclamation as may be authorized by the President. 

The Commission shall be composed of seven (7) members: a chairperson 

and three (3) regular members to be appointed by the President; the 

Secretary of Justice, the Secretary of National Defense and the Secretary of 

the Interior and Local Government as ex-officio members. 

The amounts necessary for the operational and administrative expenses of 

the Commission shall be funded from the budget of the Office of the 

President. 

The term of the Commission shall expire upon the completion of its assigned 

tasks as may be determined by the President. 

Section 5. Who May Apply. – All persons who have or may have 
committed the crimes enumerated in Section 1, within the period prescribed 

therein, including those detained, charged, or convicted for the commission 

of the same crimes, may apply with the Commission for the grant of 

amnesty. 

Section 6. Application Period. – Applications for the grant of amnesty shall 

be filed under oath with the Commission within six (6) months from the 

effectivity of this Proclamation. 

Section 7. Effectivity. – This Proclamation shall take effect upon 

concurrence by a majority of all the Members of the Congress. 

DONE in the City of Manila, this 25th day of March in the year of Our Lord, 

Nineteen Hundred and Ninety-Four. 

(Sgd.) FIDEL V. RAMOS 



 
 

 

PROCLAMATION NO. 390 

 

GRANTING AMNESTY TO MEMBERS AND SUPPORTERS OF 

THE MORO ISLAMIC LIBERATION FRONT (MILF) WHO HAVE 

COMMITTED CRIMES IN FURTHERANCE OF POLITICAL 

BELIEFS 

WHEREAS, the unrest in Mindanao brought about mainly by the armed 

conflict with the MILF has considerably slowed down national progress and 

development; 

WHEREAS, a climate of peace in Mindanao is most necessary for the 

economic well-being of that area; 

WHEREAS, the judicious grant of amnesty, as an instrument of 

reconciliation, to members and supporters of the MILF will facilitate their 

return to a peaceful, democratic and pluralistic society so essential to the 

attainment of peace and prosperity; 

NOW, THEREFORE, I, JOSEPH EJERCITO ESTRADA, President of 

the Republic of the Philippines, by virtue of the powers vested in me by 

Section 19, Article VI of the Constitution, do hereby declare and proclaim: 

SECTION 1.     Grant of Amnesty. — Amnesty is hereby granted to 

members and supporters of the MILF who have committed crimes on or 

before issuance of this Proclamation in pursuit of their political beliefs; 
Provided, that the amnesty granted under this Proclamation shall not cover 

kidnapping for ransom, massacre or torture of civilian non-combatants, rape, 

crimes against chastity and other crimes for personal ends; Provided further, 
that those who have already been granted amnesty under Proclamation Nos. 

347, 724 and 21 can no longer qualify for amnesty under this Proclamation. 

SECTION 2.     Processing of Applications. — The National Amnesty 
Commission (NAC) created under Proclamation No. 347, as most recently 

amended by Proclamation No. 21, shall receive and process applications for 

amnesty and, upon prior determination of entitlement, shall grant amnesty to 



 
 

qualified applicants under this Proclamation. Final Decisions of the 

Commission shall be appealable to the Court of Appeals. 

The Commission shall continue to exercise the functions and powers granted 

to it under Section 2 of the Proclamation No. 21. All other provisions are 

also deemed incorporated in this Proclamation. 

SECTION 3.     Effects. — Amnesty under this Proclamation shall 

extinguish any criminal liability for acts committed in pursuit of political 

beliefs, without prejudice to the grantee’s civil liability for injuries or 
damages caused to private persons whose right to be indemnified is fully 

recognized herein. The grant of amnesty shall also effect the restoration of 

civil and political rights suspended or lost by virtue of criminal conviction. 

SECTION 4.     Application Period. — Sworn applications for the grant of 

amnesty under this Proclamation shall be filed with the National Amnesty 

Commission or its duly authorized agents or representatives within six (6) 

months from the effectivity of the Proclamation. 

SECTION 5.     Effectivity. — This Proclamation shall take effect upon 

concurrence by a majority of the Members of Congress. 

DONE in the City of Manila, this 29th day of September, in the year of Our 

Lord, Two Thousand. 

(Sgd.) JOSEPH EJERCITO ESTRADA 

 

 

 

 

 

 

 



 
 

 

 

PROCLAMATION NO. 1377 

GRANTING AMNESTY TO MEMBERS OF THE COMMUNIST 

PARTY OF THE PHILIPPINES-NEW PEOPLES ARMY-NATIONAL 

DEMOCRATIC FRONT (CPP-NPA-NDF) AND OTHER 

COMMUNIST REBEL GROUPS 

WHEREAS, accepting rebels back into the folds of the law through 

amnesty, and eventually providing them access to the government’s existing 

socio-economic services, are essential to attaining peace and reconciliation 

in the country; 

WHEREAS, an amnesty program is an integral component of the 

Government’s comprehensive peace efforts as mandated in Executive Order 

No. 3 dated 28 February 2001; 

WHEREAS, the granting of amnesty is part of the Social Integration 

Program for former rebels as provided under Administrative Order No. 172 

dated 23 March 2007; 

WHEREAS, there is an urgent need and expressed desire to extend amnesty 

to members of the CPP-NPA-NDF and other communist rebel groups as an 

instrument of reconciliation, and as a path for their return to a peaceful, 

democratic, and pluralistic society; 

NOW, THEREFORE, I, GLORIA MACAPAGAL-ARROYO, President 

of the Republic of the Philippines, by virtue of the powers vested in me by 

the Constitution and the laws of the land do hereby declare and proclaim: 

SECTION 1.     Grant of Amnesty. — Amnesty shall be granted to 

members of the CPP-NPA-NDF and other communist rebel groups who 

shall apply under this Proclamation.    HTAEIS 

SECTION 2.     Coverage. — Amnesty shall cover the crime of rebellion 

and all other crimes included therein or incident thereto in pursuit of 



 
 

political beliefs as defined by jurisprudence, whether punishable under the 

Revised Penal Code or special laws. 

Provided, that the amnesty granted under this Proclamation shall not cover 

the crimes against chastity, rape, torture, kidnapping for ransom, use and 
trafficking of illegal drugs and other crimes for personal ends and violations 

of international law or convention and protocols, even if alleged to have 

been committed in pursuit of political beliefs. 

SECTION 3.     Who May File for Amnesty. — Any member of the CPP-
NPA-NDF and other communist rebel groups who has committed any act or 

omission in pursuit of political belief, referred to in Section 2, including 

those detained, charged or convicted for such acts or omission, may file an 

application for amnesty. 

Provided, that crimes for which amnesty may be granted must have been 

committed on or before the date of effectivity of this Proclamation. 

Provided further, that those who have already been granted amnesty under 

previous amnesty proclamations shall no longer qualify for amnesty under 

this Proclamation. 

Provided furthermore, that those who have been convicted by a court of 

competent jurisdiction may benefit from a grant of amnesty by the 

restoration of applicants’ civil or political rights only. 

Provided additionally, that those persons who applied for amnesty under 

previous proclamations but whose applications were not considered for 

having been made outside the reglementary period for filing, may apply 

under this Proclamation. 

Provided finally, that the National Committee on Social Integration (NCSI) 

upon due deliberation, shall issue the corresponding Certificate of Amnesty 

to qualified applicants. The filing of an application herein, shall not ipso 

facto result in a grant of amnesty. 

SECTION 4.     Effects of Amnesty. — The grant of amnesty shall have the 

following effects: 



 
 

Extinction of Criminal Liability. Amnesty under this Proclamation shall 
extinguish any criminal liability for acts committed in pursuit of political 

beliefs, without prejudice to the grantee’s civil liability for injuries or 

damages caused to private persons.    IASCTD 

Restoration of Civil or Political Rights. The grant of amnesty shall restore 

the grantee’s civil and political rights lost or suspended by virtue of 

conviction for crime/s covered thereby. 

SECTION 5.     Issuance of Safe Conduct Pass. — Unless detained 
pursuant to law, a person who applies for amnesty shall be issued a Safe 

Conduct Pass by the Provincial or City Peace and Order Council Amnesty 

Centers (P/CPOC-ACs) as provided for under Section 9 of this 
Proclamation. The Safe Conduct Pass shall provide immunity from 

warrantless arrests for offenses covered under this Proclamation.    EIASDT 

SECTION 6.     Turnover of Firearms. — Applicants with firearms should 
turnover their firearms within thirty (30) days from their filing of application 

for amnesty without incurring liability for illegal possession thereof. 

Thereafter, illegal possession of firearms by any applicant or amnesty 

grantee shall be a ground for denial or revocation of the amnesty, without 

prejudice to legal prosecution for such illegal possession. 

SECTION 7.     Confidentiality Clause. — Any testimony of the applicant 

as well as the witnesses, and/or any evidence presented by the applicant 
before the National Committee on Social Integration (NCSI) and P/CPOC-

ACs not otherwise available to the prosecution, shall not be used as evidence 

in any other proceeding where the amnesty is not in issue, except for the 

offense of perjury committed in the course of the testimony relevant to the 

amnesty application. 

SECTION 8.     Application Period. — Application for the grant of 

amnesty shall be filed under oath with the NCSI or P/CPOC-ACs within six 

(6) months from the effectivity of this Proclamation. 

SECTION 9.     Implementing Mechanisms. — Pursuant to 

Administrative Order No. 172, series of 2007, the NCSI shall be the 
principal body at the national level to coordinate and monitor the 

implementation of this Proclamation.    EAIcCS 



 
 

For this purpose, the NCSI shall, among others, call on any government 
office, body, agency, instrumentality, council and commission to provide 

assistance in the implementation of its functions; as well as constitute 

committees and deputize offices in such provinces or cities, including their 

respective Peace and Order Councils (POCs), as may be necessary for the 
processing of amnesty proclamations. Furthermore, the NCSI shall 

promulgate its own rules and regulations relative to the implementation of 

this Proclamation. 

At the local level, Amnesty Centers shall be established under the Peace and 

Order Councils of provinces and cities. Said Centers shall be composed of 

the following: 

Provincial/City Prosecutor Office as chair 

Integrated Bar of the Philippines 

Department of Interior and Local Government (DILG) 

Philippine National Police (PNP) 

Brigade/Batallion level of the Armed Forces of the Philippines (AFP) in the 

area 

Office of the Presidential Adviser on the Peace Process (OPAPP) 

The DILG provincial/city office shall receive the amnesty applications for 

processing by the P/CPOC. 

SECTION 10.   Budget. — The initial amount necessary to implement this 

Proclamation shall be sourced from the Office of the President, and released 

to the Office of the Presidential Adviser on the Peace Process (OPAPP). 
Regular funds shall be provided on the succeeding years for its 

implementation under the General Appropriations Act. 

SECTION 11.   Separability Clause. — Any provision of this 
Proclamation declared unconstitutional shall not affect the validity of the 

other provisions thereof.    TCDHaE 



 
 

SECTION 12.   Repealing Clause. — All orders, rules, regulations and 
other issuances, or parts thereof, which are inconsistent with this 

Proclamation, are hereby repealed or modified accordingly. 

SECTION 13.   Effectivity Clause. — This Proclamation shall take effect 

upon concurrence by a majority of all the members of Congress. 

DONE in the City of Manila, this 6th day of September, in the Year of Our 

Lord, Two Thousand and Seven. 

(Sgd.) GLORIA MACPAGAL-ARROYO 
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