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  ABSTRACT  

The recent shift towards Sino-Philippines relations came with a 
wave of developmental possibilities in the form of Chinese enterprises, 
ventures, investments and even people. Much confidence is placed in 
linkages which China provide and may potentially provide. Such 
development, however, comes with a price. For Chinese foreign direct 
investment (FDI) specifically, the legitimate expectations set by the 
State as to Chinese FDI oblige the Philippines to protect the same 
under its International Investment Agreement (IIA) obligations. 

Employing the doctrinal research analysis, the thesis explores 
the fair and equitable treatment (FET) standard found in IIAs, 
particularly the element of legitimate expectations, to determine and 
evaluate possible consequences of the current treatment of Chinese 
FDI on the Philippines' capacity to review, revamp, or even revoke its 
participation in these investments.  Such analysis allowed the author 
to nuance arbitral decisions within the heavily dispute-driven 
investor-State dispute settlement system and analyze the factors that 
determine Tribunals’ decisions.  

Together with the FET considerations within ISDS, the thesis 
evaluates investments connected with China’s Belt and Road Initiative 
(BRI) and the Philippines’ Build, Build, Build (BBB) Program as these 
are long-term investments with significant impacts on public interest 
and the overall international investment landscape of the Philippines.  

The thesis identifies the potential limitations to future State 
actions as a result of the present treatment of Chinese FDI, and 
whether such treatment will warrant continued protection from future 
administrations. Notwithstanding restrictions on State conduct, the 
thesis likewise identifies when the State’s sovereign rights are to apply 
over all other FDI obligations, taking into consideration public interest 
factors such as environmental right issues, the socio-political climate, 
corruption surrounding the investment and even human and labor 
rights concerns.  
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CONTENT OUTLINE  

Chapter I provides for the background of the study – contextualizing  
foreign direct investments (FDI) and international investment 
agreements (IIA) in the modern world, and giving a brief background 
of the standards of protection found in IIAs and the fair and equitable 
treatment (FET) standard. Chapter I further provides for the primary 
question the thesis sought to answer.  

Chapter II is a review of related literature designed to give the readers 
a better understanding as to how the FET standard has been regarded 
and how it could possibly relate to investments made under the Belt 
and Road Initiative.  

Chapter III is brief discussion on the methodology employed and the 
reason as to why it is most fitting for the research conducted. 

Chapter IV provides for a historical evolution of the FET standard and 
the element of legitimate expectations.  Chapter IV concluded with a 
glimpse of the general FET considerations in the Philippines, 
identifying the IIAs that were subsequently further evaluated in the 
succeeding chapters.  

Chapter V focuses on the China-based foreign direct investments 
under the BRI and the BBB program, and a mapping of the relevant 
treaty provisions under the China-Philippines BIT and the ASEAN-
China Investment Agreement.  

Chapter VI specifies particular legislations, treatises, policies and 
representations that form part of investors’ legitimate expectations 
which could bind future administrations of the Philippines. Chapter 
VI also identified allowable future conduct and when the State may 
use its sovereign power to enact measures that are perhaps detrimental 
to foreign investors and their investments but are necessary to protect 
national interests and the Filipino people.  

Chapter VII concludes the thesis with a warning against sudden 
changes in the investment landscape relied upon by foreign investors 
but at the same time serves as a reminder that the State’s hands are 
never tied when it has to decide for matters of national interests.  
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CHAPTER I: INTRODUCTION 

The shift in relations between the Philippines and China has 
been heavily publicized as critical to the economic and global 
development of the Philippines as a developing country. The influx of 
Chinese investments and ventures in the country, and the Philippines’ 
active participation in China’s Belt and Road Initiative (BRI),  comes 
with the State obligation to protect Chinese Foreign Direct Investment 
(FDI). In a time where the current administration is very welcoming of 
these resources, this thesis explores and challenges the sustainability 
of foreign direct investments from Chinese investors, in view of 
inevitable shifts in investment and foreign policies in the future. The 
thesis operates on the question to what extent are future administrations 
bound by the legitimate expectations set by the current administration?  

The answer to such question lies in the perusal of the Fair and 
Equitable (FET) standard, more specifically legitimate expectations, 
provided for in International Investment Agreements (IIAs) and 
brought to life by the investor-State dispute settlement (ISDS) system. 
In global politics, the concepts of hard and soft powers are often 
discussed in relation to the means by which stakeholders achieve 
particular objectives. The former manifests in overt exercises of 
economic, military, or diplomatic authority, while the latter, almost 
covert in nature, is linked to less tangible elements of foreign policy, 
such as diplomacy, goodwill, and negotiations.  

The International Investment Law (IIL) landscape has analogous 
manifestations of authority. While parties bind and oblige themselves 
and their constituents to each other through the hard text of IIAs, laws, 
treatises, and agreements, “soft” manifestations of influence are just as 
prevalent, through favorable press statements, public media defenses 
of particular businesses, enterprises, or entities, or even personal 
relationships made in a less official capacity. In contrast to the “hard 
power” of IIL, these manifestations result in seemingly abstract, 
subjective and non-concrete commitments. It is these “soft” factors 
which form part of the main study of the thesis.  
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Before going deeper, however, into the Philippines’ 
responsibility towards Chinese FDI, an understanding of investor 
protections and State responsibility is an overview of the nature of FDI, 
ISDS and IIL. Such understanding is to be appreciated within the 
context of current events, sociopolitical trends, and legal precedents to 
comprehensively present a bigger picture beyond the Philippines’ 
current investment and political climate. 

1.1. Background of the Study 

The field of IIL is a broad network of systems which necessarily 
touches upon the policies and laws of sovereign nations, manifesting 
the many ways sovereign States and their constituents work together 
to mutually benefit.  

1.1.1. Contextualizing FDI and International Investment 
Agreements in the modern world  

While goods and people flow ever easier between nations, the 
increase in the flow of capital outstrips them both, and has been seen 
in many cases as one of the most significant drivers of development in 
a nation’s economy. The question of whether or not a certain policy 
attracts or repels FDI is often bandied about during election seasons, 
but it carries very real impacts.  

IIAs, as the law which provides for investment protection, 
necessarily define what an investment is to determine its applicability 
over the same. Most IIAs define investments as “any or every kind of 
asset …”1 or “an enterprise”2 or “any kind of goods…”3, giving an 
impression of tangibility. Going further into FDI specifically, FDI 
pertains to an investment a national of one country (“home state”) 
makes in an enterprise operating in a country other than its own (“host 

 

1 Bilateral Investment Agreement with China (China-Philippines BIT), 20 July 1992 (1995) art 1(a).;  
EU-Vietnam Investment Protection Agreement, 30 June 2019 (2020) art 1.2(h).; German-Korea 
BIT, 4 February 1964 (1967) art. 8.1.  
2 Brazil-India BIT, 25 Jan 2020, art. 2.4.  
3 BLEU-Liberia BIT, 5 June 1985. 
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State”).4  Since the investor is essentially an outsider to the host State, 
FDI thrives on the willingness of States to allow foreign entities to 
establish operations in their country and profit therefrom.5 FDI inflows 
include several key benefits, over and above the actual financial 
success of the enterprise. FDI-related “spillover” – i.e. the positive 
consequences of FDI in a host State – includes the transfer of 
technology, technical skills of local hires, or increased productivity for 
local suppliers,6 and is considered an important growth channel 
particularly in developing countries.7 

FDI‘s growth as an undeniable force in the international 
economics has prompted States to develop standards to secure their 
investing citizen’s interests through IIAs. The history of FDI 
demonstrates that IIAs were originally designed to make investing in 
developing countries more palatable to large multinationals based in 
developed countries.8 In these early days, investors were apprehensive 
that post-colonial governments would nationalize, expropriate or 
acquire their assets, and not their entire investment, leaving them with 
little to no return on investment. 

Thus, the legal framework of IIL seeks to assure investors that 
the host State will ensure the protection and promotion of their 
investments, and that this obligation is enforceable under international 
law. The entire protection framework rests upon the foundations of 
case law, customary international law and domestic laws, and are 
governed by, as of 2020, over 3000 different IIAs.9  

 

4 OECD, Benchmark Definition of Foreign Direct Investment (2008). 
5 Id.  
6 Id.  
7 H. Osano & P. Koine, Role of Foreign Direct Investment on Technology Transfer and Economic Growth 
in Kenya: A Case of the Energy Sector (2016) 5 Journal of Innovation and Entrepreneurship.  
8 OECD, Fair and Equitable Treatment Standard in International Investment Law, OECD WORKING 

PAPERS ON INTERNATIONAL INVESTMENT (2004).; Yarik Kryvoi, Three Dimensions of Inequality in 
International Investment Law, SSRN Electronic Journal (2020). 
9 UNCTAD, IIA Navigator, International Investment Agreements Navigator, UNCTAD 

INVESTMENT POLICY HUB, https://investmentpolicy.unctad.org/international-investment-
agreements (last visited Mar 11, 2021). 

https://investmentpolicy.unctad.org/international-investment-agreements
https://investmentpolicy.unctad.org/international-investment-agreements
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1.1.2. Understanding Investor-State Dispute Settlement  

The investor-State relationship is a unique class of relationship: 
investors bring millions of dollars in investment to a host State, which, 
in turn, promises investors certain benefits and protections. 
Fundamentally, however, the parties to investor-State relations are not 
equal. One is a private entity whose very existence is dependent on 
law.10 The other is a sovereign State, who has the power and right to 
define what the law is.11  

As a result, the resolution of disputes between investors and 
States can become quite complicated. Questions of sovereignty, due 
process, and independence of Tribunals all come into play, resulting 
in the development of the modern ISDS system, a common feature of 
most IIAs. Under this system, investor-State disputes are settled 
through the alternative dispute resolution method of arbitration. 
While States enter into IIAs, the dispute resolution mechanisms found 
in IIAs do not primarily operate to settle disputes between the 
contracting States, but rather, they operate to settle disputes between 
foreign investors and host States.12  

ISDS mitigates investors’ apprehensions if they were to bring 
their grievances before domestic courts.13 While most IIAs still do 
allow investors the option to submit the dispute before domestic courts 
or commence international arbitration,14 choosing the former subjects 
the investor to the domestic laws of the State, for which there may be 
a multitude of objections. On the other hand, arbitration benefits both 
investor and State: the investor avoids partial treatment of domestic 
courts, and can claim under international law mechanisms and 

 

10 Kryvoi supra note 8. 
11 Id.  
12 Gordon K. and J. Pohl (2015), “Investment Treaties over Time - Treaty Practice and 
Interpretation in a Changing World”, OECD Working Papers on International Investment, 
2015/02, OECD Publishing. http://dx.doi.org/10.1787/5js7rhd8sq7h-en 
13 R. DOLZER & C. SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW (2008). 
14 Pohl, J., K. Mashigo and A. Nohen (2012), "Dispute Settlement Provisions in International 
Investment Agreements: A Large Sample Survey", OECD Working Papers on International 
Investment, No. 2012/02, OECD Publishing, Paris, https://doi.org/10.1787/5k8xb71nf628-en. 
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remedies. The State, by acceding to international dispute resolution 
mechanisms, strengthens its investment climate and builds the 
confidence of investing entities to invest in the country.  

Furthermore, by employing arbitration, parties may select 
members of the arbitral Tribunal who are experts in the field of the 
subject matter in dispute. Arbitration is also of a confidential nature 
that is very integral to high-value investment and development 
projects.15 

1.1.3. The Fair and Equitable Treatment (FET) standard: 
Philippines’ obligation to protect Chinese FDI  

The State plays a crucial role in the establishment and 
observance of the standards of protection for FDI. It is upon this 
concept that the author examines the current situation of the 
Philippines with regard to the investments made to Chinese FDI under 
the current administration. Applied by most Tribunals on a case-to-
case basis,16 the FET standard is a standard of protection which 
generally involve (1) observance of due process  and (2) protection of 
legitimate expectations17 through the establishment of a transparent 
and predictable legal and business framework.18  

In 2018, China and the Philippines  agreed to pursue projects 
under the BRI "with the strictest respect for national laws, rules, 
regulations, and policies." FDI,  such as those made in the 

 

15 DOLZER & SCHREUER supra note 13. 
16 Quasar v. Russia, SCC Case No. 24/2007, Judgment of the Svea Court of Appeal (2016) ¶¶30-
31; Oxus Gold v. Uzbekistan, Final Award (2015) ¶313.  
17 ESPF v. Italy, ICSID Case No. ARB/16/5, Award (2020) ¶¶508, 566, 641, 657.; CEF Energia v. 
Italy, SCC Case No. 2015/158, Award (2019) ¶¶219, 234, 236.; Saluka vs. Czech Republic, PCA 
Case No. 2001-04, Partial Award (2006) ¶302. 
18 Hydro Energy v. Spain, ICSID Case No. ARB/15/42, Decision on Jurisdiction, Liability and 
Directions on Quantum (2020) ¶¶630, 673, 682.; BG Group v. Argentina, Final Award (2007) 
¶¶298, 307.  

https://jusmundi.com/en/document/decision/en-quasar-de-valores-sicav-s-a-orgor-de-valores-sicav-s-a-gbi-9000-sicav-s-a-and-alos-34-s-l-v-the-russian-federation-judgment-of-the-svea-court-of-appeal-monday-18th-january-2016
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telecommunications19 or industrial sector,20 carry with them 
obligations which the Philippines, as a host State, is obliged to abide 
by under its IIAs.  

The central inquiry of the present thesis is to determine and 
evaluate the consequences, if any, of the treatment accorded by the 
current administration to Chinese investments, on the Philippines' 
capacity to review, revamp, or even revoke its participation in these 
investments, under the FET standard.  

The thesis seeks to identify potential limitations, if any, which 
may be placed upon future State actions as a result of the manner in 
which the Philippines currently regards Chinese investments, and 
whether such treatment can create a limitation upon subsequent 
sovereign action. 

1.2. Thesis Statement  

The thesis discusses the extent to which future Philippine 
administrations might be bound by legitimate expectations created by 
the current administration’s treatment of Chinese investments, leading 
to obligations under the fair and equitable treatment standard in 
relevant IIAs, thereby constraining government policy.  

1.3. Statement of the Problem 

Current Chinese investments in several industries constitute a 
significant amount of foreign investment in the Philippines today. 
Notably, however, this set of investments appears to be given greatly 
favorable treatment by the present administration. This includes such 
treatment as advantages in bidding and preferential treatment in the 

 

19 Huang Xilian, New Blueprint for China's Development and New Opportunities for China-PH 
Cooperation, THE MANILA TIMES (7 December 2020), 
https://www.manilatimes.net/2020/12/08/opinion/analysis/new-blueprint-for-chinas-
development-and-new-opportunities-for-china-ph-cooperation/806488/. 
20 DEPARTMENT OF TRADE AND INDUSTRY-OFFICE OF THE SECRETARY-PUBLIC RELATIONS UNIT 

(hereinafter “DTI-PRU”), USD 4.4B First Philippine Integrated Steel Complex Pushing Through, 
https://boi.gov.ph/usd-4-4b-first-philippine-integrated-steel-complex-pushing-through/. 
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selection of tender agreements.21 As a result, the thesis submits that 
this treatment creates expectations toward these Chinese investors – 
expectations that bind and will continue to bind the Philippine 
government moving forward. 

1.4. Objectives of the Study 

The thesis identifies the following:  

1. possible investment areas where favorable treatment has 
resulted in legitimate expectations which must be evaluated in 
view of the impact that they may have on Philippine 
sovereignty, economic development and international relations; 
and  

2. the repercussions of the expectations set by the current 
transactions concerning Chinese investments.  

1.5. Significance of the Study  

The thesis is purposed to cast awareness in a field of law that, 
while very relevant, is otherwise obscured by the complex principles 
surrounding IIL. The thesis is relevant in understanding the 
underlying repercussions of treatment accorded to investors from 
other sovereign States. In a world where States are expected to go 
global, the thesis also defends the extents of a States’ sovereign rights 
to act for its own interests. Furthermore, in a more practical sense, the 
thesis could validate or invalidate the apprehensions surrounding 
Chinese investments and aid in the formation of educated opinions on 
the matter.  

 

 

21 Albert Park & Dini Sejko, The Belt and Road Initiative in ASEAN: The Philippines 2020,  UNITED 

OVERSEAS BANK AND HONG KONG UNIVERSITY OF SCIENCE AND TECHNOLOGY INSTITUTE FOR 

EMERGING MARKET STUDIES (2020).; Andrew Chatzky & James McBride, China’s Massive Belt and 
Road Initiative, COUNCIL ON FOREIGN RELATIONS (28 January 2020), 
https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-initiative; Camba, Alvin. 
(2020). Chinese FDI in the Philippines: An examination of Online Gambling and Energy. 
10.13140/RG.2.2.16757.60644.  
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1.6. Scope and Limitations 

The focus of the thesis is on the FET standard, specifically on the 
element of legitimate expectations, as evaluated under the ISDS 
system. It did not delve into other standards of protections found in 
the relevant IIAs between China and the Philippines.  
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CHAPTER II: REVIEW OF RELATED LITERATURE 

Authors and Tribunals generally concur that the applicability of 
the FET standard is heavily dependent on the facts and circumstances 
surrounding the case. Even so, Dolzer and Schreuer (2008), used 
extensively by most authors as a starting point in their own 
discussions, explains the standard as that of a principle of international 
law, relatively fixed, and not subject to the variety of rules to which 
host States might subject investments. Thus, despite the surrounding 
variance, the standard serves as a consistent, additional layer of 
investor protection that other standards might not provide.22 

Boone-Barrera (2017), evaluating several arbitral decisions, 
concludes that the lack of specific metes and bounds has allowed 
Tribunals to expand investment protection beyond what States were 
initially willing to give, even against the text of IIAs or their notes of 
interpretation.23 Some authors and Tribunals have interpreted the 
standard as having already taken the nature of customary 
international law. Those who believe otherwise take the position that 
an FET violation must be based on provisions explicitly stated in any 
pertinent IIA. Dumberry (2016) is of the position that the very 
inclusion of FET clauses in IIAs evidence remains outside of the 
purview of customary international law.24 Contradicting this, Boone-
Barrera refers to Schill’s (2013) view that the FET standard takes on 
aspects of customary international law as it is “driven and normatively 
influenced by arbitral precedent rather than by text of treaties or State 
practice.”25 Paparinskis (2013) agrees, elucidating that the standard has 
meaning and weight particularly because it is tied to custom, as when 

 

22 DOLZER & SCHREUER supra note 13. 
23 Enrique Boone Barrera, The Case for Removing the Fair and Equitable Treatment Standard from 
NAFTA, CENTRE FOR INTERNATIONAL GOVERNANCE INNOVATION (2017).  
24 P. Dumberry, Has the Fair and Equitable Treatment Standard Become a Rule of Customary 
International Law?, 8 Journal of International Dispute Settlement 155 (2016). 
25 S. Schill, Treaty negotiation and multilateralization of international investment law, The 
Multilateralization of International Investment Law 65–120 (2009). 
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it is applied in different circumstances and contexts, even if it does not 
fall strictly into the mold of customary international law.26 

The thesis examines how the concept of legitimate expectations 
has grounded Tribunals in evaluating claims of FET violation. Potesta 
(2013) accurately evaluates that Tribunals generally shy away from 
evaluating the deeper origins of legitimate expectations, lest they box 
the concept in extremely stringent limitations. The result of this 
avoidance is variance in interpretation as to the scope of legitimate 
expectations.27 

Even so, as discussed by Tribunals and authors like Potesta 
(2013), Dolzer (2008), and Forsyth back in 1988, legitimate expectations 
rests on the principle that public authorities are bound by its 
undertakings as to the standards and procedures that it will follow. 
Schutter (2013) offers a comparison of rulings to emphasize these 
variations,28 contrasting the relatively liberal definitions29 from stricter 
ones,30 looking into the repercussions of each in FET violation cases.  

However, this is only the first element of this discussion.  
significant amount of writing has been focused on the BRI in the last 
decade, because of both the scope of the initiative — targeting 
investments in over 70 different countries31 – and the scale – with 

 

26 M. PAPARINSKIS, THE INTERNATIONAL MINIMUM STANDARD AND FAIR AND EQUITABLE 

TREATMENT (2014). 
27 M. Potesta, Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the 
Limits of a Controversial Concept, 28 ICSID Review - Foreign Investment Law Journal 88 (2013). 
28 O. SCHUTTER, FOREIGN DIRECT INVESTMENT AND HUMAN DEVELOPMENT THE LAW AND 

ECONOMICS OF INTERNATIONAL INVESTMENT AGREEMENTS (2013). 
29 ‘Legitimate expectations’ are expectations on the part of the investor that are reasonable and justifiable in 
the light of the conduct of the host State (whether consisting in actions or in omissions), which the investor 
is made to rely, ‘such that a failure by the host State to honour those expectations could cause the investor 
(or investment) to suffer damages’ 
30 The foreign investor expects the host State to act in a consistent manner, free from ambiguity and totally 
transparently in its relations with the foreign investor, so that it may know beforehand any and all rules 
and regulations that will govern its investments, as well as the goals of the relevant policies and 
administrative practices or directives, to be able to plan its investment and comply with such regulations. 
31 THE WORLD BANK, Belt and Road Initiative, https://www.worldbank.org/en/topic/regional-
integration/brief/belt-and-road-initiative. 
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projected costs at around $2 trillion by the project’s completion in 
2049.32 

Where Berlie (2020) express that the BRI is officially presented as 
a way to bring infrastructure aid to less privileged States,33 Luft (2016) 
believes that there are underlying self-serving purposes behind the 
BRI, the real objective being to save China from its declining economy 
and high debt levels.34 Benard (2020) argues that the BRI enables  China 
to impose its policies on the host States, establish institutions reflective 
of China’s interests, and therefore, have the power to reshape 
nations.35 

 Benard’s discussion is a reflection of the current occurrences in 
various host States of Chinese FDI. Thaliyakkattil (2019) shares 
Benard’s views, particularly in India, where the BRI is labelled as an 
exploitative threat to India’s resources. Thus, he argues that the Modi 
administration’s more restrictive policy towards the BRI allows the 
State to balance economic development and national interests.36 

Liu (2020) outlines the challenges that China’s BRI and the 
investments thereunder could pose to the host States and vice versa. 37 
Liu’s research is affirmative in that FET and legitimate expectations are 
continuously evolving and more importantly, as it is relevant to the 
thesis, expanding and liberalizing States’ control over FDI to cater to 
its domestic interests and standards. These publications mirror the 
contentions of Dolzer and Schreuer (2012) on the shifting of power 
dynamics between investors and States.38  

 

32 Andrew Chatzky & James McBride, China’s Massive Belt and Road Initiative, COUNCIL ON 

FOREIGN, https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-initiative. 
33 J. BERLIE, CHINA’S GLOBALIZATION AND THE BELT AND ROAD INITIATIVE (2020). 
34 G. Luft, China's Infrastructure Play: Why Washington Should Accept the New Silk Road, 95 Foreign 
Relations 68 (2016). 
35 M. BENARD, INFRASTRUCTURE AND THE BELT AND ROAD INITIATIVE (2020).  
36 S. THALIYAKKATTIL, CHINA'S ACHILLES HEEL: THE BELT AND ROAD INITIATIVE AND ITS INDIAN 

DISCONTENTS (2020). 
37 Y. Liu, Selecting an Investor-State Arbitration Mechanism for Disputes Arising under China's Belt and 
Road Initiative Projects, 34 Emory International Law Review 639 (2020). 
38 DOLZER & SCHREUER supra note 13. 
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The discussion on the FET standard and the BRI investments 
converge in the publication edited by Dr. Julienne Chaise and Dr. 
Jędrzej Górski, The Belt and Road Initiative: Law, Economics, and Politics. 
Evaluating the IIAs of China with BRI countries leads to the conclusion 
that China is embracing a more liberal approach in its negotiations 
with other countries.39 Dai compared older generations of China BITs 
with the more recent ones through which she observed  that most IIAs 
entered into contain unqualified FET provisions, allowing Tribunals in 
future disputes greater leeway in examining alleged treaty 
violations.40 Recognizing that “investment protection is critical in the 
BRI Region,” Dai writes that further developments in crafting IIAs 
could be a means to protect investments and realize national 
development strategies.41 Dai concludes that the present BRI IIA 
network can better improve to accord sufficient protections under 
volatile political and economic climates and to preserve public 
interests to better achieve and ensure sustainable development.42 

In relation to the intersects of FDI and the global expansion of 
the BRI, Chinese FDI poses an interesting and unique scenario. 
Investments under the BRI are both novel in scale and scope, and 
traditional in use and application. Thus, instances where the BRI will 
give rise to FET implications are inevitable.  

While some authors have written on the FET implications of the 
BRI in other jurisdictions, none have as yet written on the initiative vis-
à-vis Philippine FET obligations. Given the unique nature of the 
Philippines as a gateway for international trade, and current Sino-
Philippine relations, there is a clear nexus between literature already 
written for and on other jurisdictions and the current situation of the 
Philippines which would allow the thesis to develop a conclusion as 

 

39 A. Dai. The International Investment Agreement Network under the ‘Belt and Road’ Initiative IN THE 

BELT AND ROAD INITIATIVE: LAW, ECONOMICS, AND POLITICS 220- 249 (J. Chaisse &  J. Górski ed., 
2018) 
40 Id. Sec 4.1.1. 
41 Id. Sec 5.1. 
42 Id. Sec 6.  
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to what could be expected of Chinese FDI beyond the present 
administration.  
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CHAPTER III: METHODOLOGY 

The field of IIL being heavily dispute-driven, develop and are 
applied more commonly by decisions of arbitral Tribunals interpreting 
IIAs rather than by treaty provisions. To address this foundational 
principle, the research design is primarily doctrinal – evaluating  the 
specific provisions of IIAs, jurisprudence, and relevant academic 
literature, in order to distill the doctrine applicable to the current  
understanding of FET, and the obligations arising therefrom.  

The doctrinal methodology is best placed to aid an analysis of 
facts, scrutinized under the lens of existing legal frameworks and legal 
interpretations. The doctrinal scholarship involves “‘a critical 
conceptual analysis of all relevant legislation and case law to reveal a 
statement of the law relevant to the matter under investigation”.43 
Expanded by the Council of Australian Law Deans, the methodology 
is an analysis harmonizing  “seemingly disparate doctrinal stands” 
and deriving common principles from the same.44 

The thesis also exhausted available secondary sources including, 
but not limited to, academic publications and articles, to supplement 
information found in law and jurisprudence.  These sources reflect the 
most current understandings of the standard – and even, at times, 
predict how such may change and evolve, addressing complex 
interplays in investment law with matters not strictly legal in nature.  

The  doctrinal methodology is well placed to allow the thesis to 
identify points of variance and controversy, as well as points of relative 
doctrinal certainty, and determine the implications of both. All these 
principles played a part in determining a host State’s obligations under 
international law, and were immensely useful for a substantive 
evaluation as to how the treatment of Chinese investments impact the 
Philippines’ FDI-related obligations in the future. 

 

43 T.Hutchinson, Vale Bunny Watson? Law Librarians, Law Libraries, and Legal Research in the Post-
Internet Era, 106(4) Law Library Journal (2014).  
44 COUNCIL OF AUSTRALIAN LAW DEANS, Statement on the Nature of Legal Research (2005). 
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CHAPTER IV: THE FAIR & EQUITABLE TREATMENT STANDARD 

Analysis of the FET standard through discussions of arbitral 
Tribunals and treaty negotiators cements it as a core concept of IIL.45  
A necessary perusal of the treaty- and jurisprudential history of both 
concepts is important to see how a dispute-driven standard developed 
into a globally-recognized fixture in the ISDS system.46 

Tribunals and authors alike generally agree that the construction 
of the FET standard is evaluated based on the specific facts and 
circumstances of each case. The context upon which the standard is 
invoked is, thus, critical in evaluating the obligations entailed by the 
standard. Seeking to provide this context, the thesis will discuss the 
FET standard in general [4.1], legitimate expectations as underlying 
basis of compliance with the FET standard [4.2], and current 
considerations on FET in the Philippine context [4.3]. 

4.1. What is the FET standard? 

The FET standard entices investors through an assurance of a fair 
and equitable treatment of their investments.47 To understand the 
elements comprising the same, it is essential to evaluate the treaty and 
jurisprudential history of FET [4.1.1.] before discussing the current 
conception of the standard [4.1.2.]. 

4.1.1. History of FET 

The end of the Second World War and the decolonization 
movement brought about several significant multilateral efforts on 
trade and investment, which included standards of protection for 
foreign investors. In the early part of the 20th century, Neer v. Mexico 
was the foremost authority in determining treatment accorded to 

 

45 S. Schill, Fair and Equitable Treatment under Investment Treaties as an Embodiment of the Rule of 
Law, 2006/6 International Law and Justice Working Papers: Global Administrative Law Series 
(2006). 
46 M. Bronfman, Fair and Equitable Treatment: An Evolving Standard, 10 Max Planck Yearbook of 
United Nations 609 (2005). 
47 Kryvoi supra note 8.   



17 

foreign investors, holding that a compensable State violation “should 
amount to an outrage, to bad faith, to willful neglect of duty, or to an 
insufficiency of governmental action.”48 

While States were reluctant to adopt the FET standard into treaty 
law in the first half of the 20th century, the 1960s saw its inclusion in a 
number of IIAs,  particularly for countries more inclined towards 
national control over foreign investments.  From then, most IIAs have 
either explicitly or implicitly adopted the FET standard.  

Economic and trade institutions have also adopted the FET 
standard in their working guidelines as part of their trade and 
investment policy. For example, the Multilateral Investment 
Guarantee Agency Convention requires, before guaranteeing an 
investment, that the Agency be satisfied with the host State’s 
investment policies, including the availability of the FET standard and 
legal protection for the investment.49 The assured protection 
incentivizes foreign investors to invest in host States that are 
satisfactory to the Agency.  

While FET violations were initially decided on its plain 
meaning,50 using textual analysis51 of “fair” and “equitable”,” 
Tribunals have since collectively decided that linguistic inquiries have 
been exhausted,52 there being only so much linguistic analysis that can 
be done within the confines of law. Tribunals also recognize the danger 
posed by Tribunals’ personal biases, since FET violations are decided 

 

48 Neer v. Mexico, Decision (5 October 1926) ¶4. 
49 Convention Establishing the Multilateral Investment Guarantee Agency, 11 October 1985 
(1988). 
50 Vienna Convention on the Law of Treaties, 23 May 1969, U.N.T.S., vol. 1155, p. 331. Mondev v. 
USA, ICSID Case No. ARB(AF)/99/2. Award (2002) ¶¶43, 68, 108.; Crystallex International 
Corporation v. Venezuela, ICSID Case No. ARB(AF)/11/2, Award (2016) ¶538 ; Manchester 
Securities v. Poland, PCA Case No. 2015-18, Award (2018) ¶428.; Parkerings vs. Lithuania, ICSID 
Case No. ARB/05/8, Award (2007) ¶276.; Saluka vs. Czech Republic, PCA Case No. 2001-04, 
Partial Award  (2006) ¶297. 
51 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, Decision on 
Annulment (2007) ¶28.; S.D. Myers, Inc. v. Canada, Partial Award (Merits) (2000) ¶263.  
52 Saluka vs. Czech Republic, PCA Case No. 2001-04, Partial Award (2006) ¶297.; Micula v. 
Romania, ICSID Case No. ARB/05/20, Award (2013) ¶105.  



18 

with reference to specific facts and circumstances.53 Recognizing these 
systemic gaps, Tribunals have been careful to provide caveats noting 
the lack of clear normative delineations of FET.54 Even so, arbitral 
decisions remain a bedrock of the FET’s current understanding and are 
recognized to play a big role in how FET violations are decided.  

The 2000s case of Metalclad v. Mexico was among the first 
decisions to delineate State obligations under the FET standard, 
requiring the transparency of State measures in that “all relevant legal 
requirements for the purpose of investing should be capable of being 
readily known to all investors”,55 and failure to do so amounts to 
liability.56 A transparent investment climate includes access to public 
documents and regulations57, knowledge as to the reason behind new 
regulations and enactments,58 foreseeable changes in legislation or 
policies,59 clear knowledge as to who are the policymakers and the 
timelines for possible changes in policy,60 and the obligation to notify 
foreign investors of any policy changes that would affect their 
interests.61 

The evaluation due process as an element of FET has also been 
repeatedly considered by Tribunals, particularly within the context of 
procedural fairness or denial of justice.62 Violations of due process can 

 

53 Schill supra note 45. 
54 Vivendi v. Argentina (II), ICSID Case No. ARB/03/19, Decision on Liability (2010) ¶¶183-
189,213-215. 
55 Metalclad v. Mexico, ICSID Case No. ARB(AF)/97/1, Award (2000) ¶76.  
56 Id. 
57 Siemens A.G. v. Argentina, ICSID Case No. ARB/02/8, Award (2007) ¶308-309.; Champion 
Trading v. Egypt, ICSID Case No. ARB/02/9, Award (2006) ¶164.; LG&E v. Argentina, ICSID 
Case No. ARB/02/1, Decision on Liability (2006) ¶128. 
58 Olin v. Libya, ICC Case No. 20355/MCP, Final Award (2018) ¶322.; Tecmed v. Mexico, ICSID 
Case No. ARB(AF)/00/2 (2003) ¶154. 
59 Anglo American v. Venezuela, ICSID Case No. ARB(AF)/14/1, Award (2019) ¶462.; Watkins v. 
Spain, ICSID Case No. ARB/15/44, Award (2020) ¶¶593, 594. 
60 CMC v. Mozambique, ICSID Case No. ARB/17/23, Award (2019) ¶422.; Nordzucker v. Poland, 
Ad hoc Arbitration, Second Partial Award Merits (2009) ¶¶84, 85. 
61 Olin v. Libya, ICC Case No. 20355/MCP, Final Award (2018) ¶¶322,325.; Cargill v. Poland, 
ICSID Case No. ARB(AF)/04/2, Final Award (2008) ¶¶515-517. 
62 Corona Materials v. Dominican Republic, ICSID Case No. ARB(AF)/14/3, Award on the 
Respondent's expedited preliminary objections in accordance with Article 10.20.5 of the DR-
CAFTA (2016) ¶¶251, 252.  
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comprise of undue delays or administration of “justice in a seriously 
inadequate way,”63 the failure to notify parties of the relevant hearings, 
or making a decision when the subject investor is not present.64  

Disproportionate measures were also deemed arbitrary.65 The 
Tecmed v. Mexico Tribunal found that there could be less drastic 
measures to protect the environment than the outright refusal of the 
renewal of Tecmed’s license to operate a landfill. To be proportionate 
and therefore not arbitrary, State measures must have a causal link 
between its purpose and enactment, and there must be no other less 
intrusive measure to achieve such purpose. Absent this causal link, or 
present better alternatives, a ruling for the aggrieved investor is 
appropriate.  

Lastly and most importantly, the FET standard, evaluated 
through the concept of legitimate expectations is treatment that 
respects the foreign investor’s basic expectations upon investing.66 
Tribunals generally agree that legitimate expectations revolves around 
the idea that host States are to honor these expectations, and failure to 
do so constitutes a host State’s failure to comply with this particular 
standard of protection.67 

4.1.2. Current Conception of FET 

Seeking to guard against broad interpretations of FET which 
limits States’ capacities to address the many crises that were not 
necessarily as relevant prior to 2012,68 there is a current recognition 

 

63 Azinian v. Mexico, ICSID Case No. ARB(AF)/97/2, Award (1999) ¶¶102, 103. 
64 Al-Bahloul v. Tajikistan, SCC Case No. 064/2008, Partial Award on Jurisdiction and Liability 
(2009) ¶221. 
65 Occidental v. Ecuador, ICSID Case No. ARB/06/11, Award (2012) ¶338; LG&E v. Argentina, 
ICSID Case No. ARB/02/1 (2006);  TecMed v. Mexico, ICSID Case No. ARB(AF)/00/2 (2003).; 
Azurix  v. Argentina, ICSID Case No. ARB/01/12 (2006).  
66 Gold Reserve v. Venezuela, ICSID Case No. ARB(AF)/09/1, Award (2014) ¶576. 
67 Parkerings vs. Lithuania (n72) ¶¶330-338.; OperaFund v. Spain, ICSID Case No. ARB/15/36, 
Award (2019) ¶426.; Murphy v. Ecuador (UNCITRAL), PCA Case No. 2012-16, Partial Final 
Award (2016) ¶¶247-248. 
68 F. JADEAU & F. GELINAS, CETA'S DEFINITION OF THE FAIR AND EQUITABLE TREATMENT STANDARD: 
TOWARD A GUIDED AND CONSTRAINED INTERPRETATION (2016). 
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that the old-generation IIAs no longer conform to the current global 
challenges.69 The reality remains, however, that most FET clauses 
remain either unqualified or qualified only by reference to 
international law, leads to liberal interpretations of the FET standard.  

4.2. Legitimate Expectations in FET 

Legitimate expectations, as an element of FET, is contemplated 
to simply be the expectations a foreign investor had upon investing in 
a host State. An apt illustration is the 2003 case of Tecmed v. Mexico, 
where Tecmed purchased a hazardous waste landfill, formerly 
operated under a perpetual permit,70 and subsequently obtained its 
own renewable permit to operate, valid for a single year.71 From the 
beginning, Tecmed was met with environmental and health 
concerns,72 as the subject landfill was located near a population center.  

After Tecmed raised its objections to the rejection of its second 
renewal application, the State alleged that Tecmed violated domestic 
regulations and failed to relocate further away from the population 
center as initially promised.73 Tecmed, however maintained that the 
denial was due to the pressure from municipal authorities and 
community leaders. Tecmed claimed that Mexico’s conditions 
frustrated Tecmed’s investments, nullifying its expectations of 
continuity and impairing possible recovery of Tecmed’s invested 
amounts and project profits.  

The Tribunal, even considering the environment and the 
community, found it  apparent that political problems in relation to the 
opposition of the community involved were behind the denial and that 
it was reasonable for Tecmed to assume that pending the agreed-upon 
relocation of the landfill, the permit initially obtained remain in force. 

 

69 UNCTAD, 2020 International Investment Agreements Reform Accelerator (2020) 
https://investmentpolicy.unctad.org/publications/1236/international-investment-agreements-
reform-accelerator, accessed 5 March 2021.  
70 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 (2003) ¶26.  
71 Id. ¶¶58, 92. 
72 Id. ¶¶43, 106. 
73 Id. ¶¶99. 

https://investmentpolicy.unctad.org/publications/1236/international-investment-agreements-reform-accelerator
https://investmentpolicy.unctad.org/publications/1236/international-investment-agreements-reform-accelerator
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Ruling in favor of the investor, the Tribunal concluded that the 
expectation of a foreign investor to full access to the appropriate 
grievance mechanisms was violated, as prior to the permit denial, the 
relevant government agency did not inform Tecmed of the 
irregularities in its operations. This lack of information prevented 
Tecmed from defending itself.  

On the other hand, in Thunderbird v. Mexico, the Tribunal related 
legitimate expectations to “a situation where a Contracting Party’s 
conduct creates reasonable and justifiable expectations on the part of 
an investor (or investment) to act on reliance on said conduct, such that 
a failure by the [State] to honor those expectations could cause the 
investor (or the investment) to suffer damages.”74 The Thunderbird case 
evaluted Thunderbird’s reliance on the representations and warranties 
embodied in an official opinion (Oficio) on its facilities.75 The Tribunal 
found that the Oficio merely wrote of its jurisdictions over gambling 
machines, and that if the games are really what they claimed to be, 
then there was no reason to prohibit the same. The Tribunal decided 
that Mexico did not frustrate Tecmed’s expectations because 
Thunderbird proceeded with its ventures, despite knowing Mexico’s 
prohibitions on gambling.  

Aside from the elements provided in the Thunderbird and Tecmed 
cases, legitimate expectations are evaluated with 3 elements:  [4.2.1.] 
legal rights arising from contractual agreements, [4.2.2] 
representations of authorized State parties, and [4.2.3.] the general 
regulatory framework and factual circumstances at the time of the 
investment.  

4.2.1. Legal Rights from Contractual Agreements  

Legal rights that arise from contractual agreements between the 
State and the foreign investors are regarded as appropriate sources of 
legitimate expectations. For example, the EBO Invest v. Latvia Tribunal, 

 

74 Thunderbird v. Mexico, 473 F. Supp. 2d 80 (D.D.C. 2007) ¶147.  
75 Id. ¶139. 
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determined investor’s expectations within the confines of the contents 
of the subject agreements as the contents thereof formed the basis of 
investor’s reasons in investing. 76 

4.2.2. Representations, Manifestations, and Assurances  

Formal and informal representations, manifestations, and 
assurances from authorized State representatives, made at the time of 
the investment or to ensure the making of the investment, likewise 
give rise to legitimate expectations.77  Thus, the State is estopped from 
acts which adversely affect the foreign investor who relied on its 
authorized agents’ statements or actions, including reliance based on 
policy literature, public statements, and advertisements prospectus.78 

Representations can either be made specific to an investor or by 
general representations or warranties. In the 2020 case of Griffin Group 
v. Poland, the Tribunal provided that representations must have been 
“specifically addressed to the investor,” “sufficiently specific in 
content”, and clearly and evidently relied upon by an investor in 
commencing with an investment.79 However, Tribunals have also 
ruled that there need not be specific representations if there are other 
factors which the claimant can rely upon to prove its legitimate 
expectations.80 In Saluka v. Czech Republic, where there was an existing 
policy of assurance afforded to all foreign investors at the time of the 
investment, the claimant need not be accorded any specific assurance 
that the same would apply to it should financial problems arise.81 

 

76 EBO v. Latvia, ICSID Case No. ARB/16/38, Award (2020) ¶¶423,426.; Continental Casualty v. 
Argentina, ICSID Case No. ARB/03/9, Award (2008) ¶261. 
77 Glencore v. Colombia, ICSID Case No. ARB/16/6, Award (2019) ¶1368.; Mobil  v. Venezuela, 
ICSID Case No. ARB/07/27, Award of the Tribunal (2014) ¶256; Grand River v. USA, Award 
(2011) ¶¶140,141.; Total S.A. v. Argentina, ICSID Case No. ARB/04/1, Decision on Liability 
(2010) ¶117.  
78 Novenergia v. Spain, SCC Case No. 2015/063, Final Award (2018) ¶¶ 662-681.  
79 Id. ¶545. 
80 Micula v. Romania (II), ICSID Case No. ARB/14/29, Award (2020) ¶362.; Saluka vs. Czech 
Republic, PCA Case No. 2001-04, Partial Award (2006) ¶329. 
81 Saluka vs. Czech Republic, PCA Case No. 2001-04, Partial Award (2006) ¶329. 
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4.2.3. General regulatory frameworks and factual 
circumstances  

As to general regulatory frameworks, the Tribunal in 9Ren 
Holding v. Spain discussed that even if there were no personal 
communications from an authorized State representative as to the 
irrevocability of an existing tax regime, the fact that such a stability 
clause existed in valid regulation was sufficient to give rise to a 
covered investor’s legitimate expectations.82 The Tribunal expounded 
that regulatory measures of the same nature are designed to induce 
investors, and as such, should only rightly form part of claimant’s 
legitimate expectations.  

Factual circumstances, on the other hand, include political and 
social climates at the time an investment was made. Factors such as 
economic crises, civil war recovery, and political transition periods, 
among others, must be considered by a foreign investor when 
investing in a host State, as the same could be a factor as to investors’ 
legitimate expectations.83  

As held by the Electrabel v. Hungary Tribunal, “fairness and 
consistency must be assessed against the background of information 
that the investor knew and should reasonably have known at the time 
of the investment and of the conduct of the host State.”84 In the 
continuously evolving and developing field of IIL, it becomes more 
apparent that fairness and equity does not favor one side just because 
the other is seemingly more powerful. 

 

 

 

82 9REN v. Spain, ICSID Case No. ARB/15/15, Award (2019) ¶101. 
83 El Paso v. Argentina, Award, ICSID Case No. ARB/03/15 (2011).; Parkerings vs. Lithuania, 
ICSID Case No. ARB/05/8, Award (2007).; TECO v. Guatemala, ICSID Case No. ARB/10/23, 
Award (2013). 
84 Electrabel v. Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction, Applicable Law 
and Liability (2012) ¶7.78. 
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4.3. Legitimate Expectations in relation to Regulatory and Policy 
Changes  

To provide a stable regulatory investment framework,85 States 
should observe restraint from making sudden changes in the 
regulatory framework affecting the investment climate. Rash policy 
changes without notice to foreign investors and other interested 
parties are often met with an FET violation claim.86 

A review of the UNCTAD’s Investment Dispute Settlement 
Navigator87 reveals that the States with the most cases are countries 
that experienced massive policy changes, or economic or financial 
crises. Argentina, with 62 cases filed against it, had to impose measures 
that resulted in mass privatization and considerable changes in the 
nation’s investment climate. From 2000-2012, Argentina was faced 
with a total of 50 cases as a result of the policy changes it underwent 
to address its economic crisis and social unrest.  

Despite Argentina’s consistent defense of necessity, the 15% of 
the cases decided in favor of the State88 emphasized on the investors’ 
knowledge of the existence of a law that recognizes the precariousness 
of the situation in Argentina and still chose to invest in the host state 
anyways.89 

On the other hand, Spain’s situation, with 52 cases filed against 
it, resulted from the withdrawal of measures incentivizing 

 

85 Levashova Y, et al., The Role of Investor's Due Diligence in International Investment Law: Legitimate 
Expectations of Investors, KLUWER ARBITRATION BLOG (April 21, 2020) 
http://arbitrationblog.kluwerarbitration.com/2020/04/22/the-role-of-investors-due-diligence-
in-international-investment-law-legitimate-expectations-of-investors/. 
86 El Paso v. Argentina, ICSID Case No. ARB/03/15 (2011).; Parkerings vs. Lithuania, ICSID Case 
No. ARB/05/8, Award (2007).  
87 INVESTMENT POLICY HUB, Investment Dispute Settlement Navigator: Countries, 
https://investmentpolicy.unctad.org/investment-dispute-settlement, accessed 1 February 2020.  
88 Frederico Lavopa, Crisis, Emergency Measures and the Failure of the ISDS System: The Case of 
Argentina, SOUTH CENTRE INVESTMENT POLICY BRIEF, https://www.southcentre.int/wp-
content/uploads/2015/07/IPB2_Crisis-Emergency-Measures-and-the-Failure-of-the-ISDS-
System-The-Case-of-Argentina.pdf. 
89 Metalpar v. Argentina, ICSID Case No. ARB/03/5, Award on the Merits (2008) ¶¶197, 198, 208. 

https://investmentpolicy.unctad.org/investment-dispute-settlement
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investments in renewable energy as a response to a financial crisis. In 
contrast to the Argentinian cases, Tribunal rulings in Spain’s case vary 
more. The decisions in Charanne v. Spain and Novenergia v. Spain are in 
stark contrast to each other. The Charanne tribunal did not consider 
policy literature, public statements and advertisements prospectus 
that were not directed specifically to Claimant as specific 
commitments which limited Spain to enact a law stifling the 
investment. 90 On the other hand, the Novenergia tribunal held that such 
undertakings and assurances naturally give rise to legitimate 
expectations that the policy will not be radically altered. 

As to changes in policy, the Novenergia tribunal discussed that 
such change must be “radical and fundamental” to constitute as an 
FET violation. For the Charanne Tribunal, changes in policy should not 
be capricious or unnecessary, and must be reasonable and 
proportionate, taking into consideration existing public interest, and 
the essential elements of the existing framework.  

The variance in the Spain cases have more to do with the 
presentations of the parties of the overall scope of the situations rather 
than just the evaluation of the arbitral tribunals. If anything, the 
majority of the awards recognize the state’s right to change its 
regulations but not in a manner that would be so adverse to the foreign 
investor. The concept of legitimate expectations, in a way, hinges on 
the preparations and advanced notices accorded to the foreign 
investors pending a substantial change in regulations or policies to 
mitigate inevitable losses. On the part of the foreign investor, even if 
they made investments with all the securities and assurances possible, 
systemic practice, and as a matter of fact, the world as it is, shows that 
change is inevitable – that States may have and will have to make 
decisions at the drop of the hat, and that for their best interests, foreign 
investors should always consider this societal factor as part of their 
legitimate expectations.  

  

 

90 Charanne v. Spain, SCC Case No. 062/2012, Final Award (2016) ¶157. 
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CHAPTER V: PHILIPPINE-CHINA RELATIONS: FOREIGN DIRECT 

INVESTMENT IN THE PHILIPPINES 

5.1. Chinese FDI in relation to the BRI and BBB Program  

To evaluate current treatment of Chinese FDI investments, and 
the ways by which the State should protect the same, it is necessary to 
evaluate the BRI [5.1.1], and the BBB program [5.1.2].  

5.1.1. The Belt and Road Initiative (BRI)  

According to the UNCTAD World Investment Report 2020, in 
terms of FDI outward flows, China is the second most prominent 
Asian economy, and the fourth overall in the world.91 As early as 2003, 
China’s local firms were encouraged to “go global” – a telling 
precursor of the BRI.  

The BRI represents a shift in China’s economic and trade core 
towards outward direct investment involving capital, services, and 
infrastructure. The vision further aims to standardize international 
communications and transportation, which has cascading effects on 
supply chains, trade development, energy sourcing and employment 
security.92 

Around ⅔ of the nations of the world, have indicated their 
interest in taking part in the BRI, and it is perhaps this very reason why 
at the onset it has been met with criticism. The BRI has been linked to 
several issues, with the Chinese Debt Trap or impressions of neo-
colonialism amongst them.93 Several academics, however, have 
refuted this, implying irresponsibility on the part of Western media in 

 

91 UNCTAD, World Investment Report 2020: International Production Beyond the Pandemic (2020) 
UNCTAD WORLD INVESTMENT REPORT.                                                                                                                                                                                                     
92 OECD (2018), "The Belt and Road Initiative in the global trade, investment and finance 
landscape", in OECD Business and Finance Outlook 2018, OECD Publishing, Paris, 
https://doi.org/10.1787/bus_fin_out-2018-6-en. 
93 Barry Sautman & Yan Hairong, The “Chinese Debt Trap” and its Sri Lanka Example (2019) 29 
HONG KONG UNIVERSITY OF SCIENCE AND TECHNOLOGY INSTITUTE FOR EMERGING MARKET STUDIES 

THOUGHT LEADERSHIP BRIEFS.  
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propagating this impression.94 According to Dr. Sautman, it is rare for 
BRI projects to solely originate from China; most of the time the idea 
to have a project funded under and made part of the BRI comes from 
host States, such as in the case of the controversial Hambantota Port in 
Sri Lanka.95 

5.1.2. The Build, Build, Build Program 

The Duterte administration’s flagship BBB Program aims to 
improve infrastructure spending and develop Philippine industrial 
capacity in a bid to create more jobs and improve the national standard 
of living. Where the BRI is anchored on global connectivity, the BBB 
Program is targeted towards poverty reduction through infrastructure 
development,  maximizing the movement of goods and people.96 

BBB projects97 aim to lower the costs of resource supply, raise the 
agricultural output, and protect and sustain vulnerable communities. 
Further, these projects will provide livelihood to over a hundred 
thousand Filipinos and allow for increased mobility of human and 
capital resources.  

5.2. Philippine-China Relations 

Public apprehension over engaging in such amicable relations 
with a country threatening the Philippines’ sovereignty98 is, of course, 
not shared by the country’s decision makers.99 In his first State visit to 
China in 2016, Duterte met with government agencies and secured a 

 

94 Barry Sautman & Naubahar Sharif, Sri Lanka, Pakistan & South Asian Countries on the Belt & Road 
-- Sautman, Tritto & Sharif (HKUST) (3 April 2020) 
https://www.youtube.com/watch?v=VXRU9mRw-0M. 
95 Id.  
96 Department of Finance of the Philippines, Build, Build, Build’ to Roll out 75 Projects Worth $35.5-
B, (23 January 2018) https://www.dof.gov.ph/build-build-build-to-roll-out-75-projects-worth-
35-5-b/. 
97 Sara Mawis, Understanding the 'Build, Build, Build' Program, INQUIRER.NET (July 28, 2018) 
https://business.inquirer.net/254682/understanding-build-build-build-program. 
98 Chatzky and McBride supra note 32. 
99 Blanchard Ben, “Duterte aligns Philippines with China, says U.S. has lost (Reuters, 20 October 
2016) https://www.reuters.com/article/us-china-philippines-idUSKCN12K0AS. 

https://www.dof.gov.ph/build-build-build-to-roll-out-75-projects-worth-35-5-b/
https://www.dof.gov.ph/build-build-build-to-roll-out-75-projects-worth-35-5-b/
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plethora of business and financial deals100 and developmental 
assistance agreements.101 

The following year, during President Xi’s State visit to the 
Philippines, China and the Philippines signed the MOU on 
Cooperation on the BRI which, while not legally binding, puts into 
writing both States’ willingness to be partners in the development and 
expansion of the BRI for four years, subject to renewal thereafter.  

  Over the past years, Chinese FDI  has increased and surpassed 
the combined inflows of the two administrations prior to the Duterte 
administration. The greatest increase in these inflows happened in the 
first half of 2018, with a 590% increase from 2017, cementing China’s 
place as one of the top sources of Philippine FDI.  

5.2.1. The Philippine Investment Context: Relevant laws and 
IIAs  

The Philippine Constitution provides for the general treatment 
of foreign investments coming into the country. The Constitution 
limits foreign investors to 40% ownership of any business they bring 
or engage in in the Philippines, with a maximum 50-year period of 
operation under any granted franchise or certificate. It likewise 
provides that any grant comes with the condition that the same shall 
be subjected to amendment, alteration, or repeal by Congress when the 
common good so requires.102  

The Supreme Court of the Philippines has repeatedly affirmed 
the strict treatment of FDI in its pronouncements, with Justice Carpio 

 

100 DEPARTMENT OF FOREIGN AFFAIRS OF THE PHILIPPINES, Joint Statement of the Philippines and China 
(2016) https://dfa.gov.ph/newsroom/dfa-releases/10748-joint-Statement-of-the-republic-of-the-
philippines-and-the-people-s-republic-of-china.; Pia Ranada, What Duterte Accomplished in China, 
RAPPLER (23 October 2016) https://www.rappler.com/nation/duterte-accomplishments-china-
visit.  
101 Ranada supra note 100.  
102 CONST art. XII sec. 11. 

https://dfa.gov.ph/newsroom/dfa-releases/10748-joint-statement-of-the-republic-of-the-philippines-and-the-people-s-republic-of-china
https://dfa.gov.ph/newsroom/dfa-releases/10748-joint-statement-of-the-republic-of-the-philippines-and-the-people-s-republic-of-china
https://www.rappler.com/nation/duterte-accomplishments-china-visit
https://www.rappler.com/nation/duterte-accomplishments-china-visit
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warning against judicial decisions and administrative orders that seek 
to expand the Constitutional provisions on foreign ownership.103 

Under the Philippine’s Foreign Investment Act of 1991, which 
coexists with other IIAs, a foreign investment is defined as “an equity 
investment made by a non-Philippine national in the form of foreign 
exchange and/or other assets actually transferred to the Philippines 
and duly registered with the Central Bank which shall assess and 
appraise the value of such assets other than foreign exchange.”104  

5.2.2. Mapping of IIAs: Investments and Investors  

The ASEAN-China Investment Agreement of 2009 modernizes 
ASEAN States’ current BITs with China, and, for this purpose, defines 
investments in relation to the Chinese FDI to the Philippines. Thus, 
both the China-Philippines BIT and the ASEAN-China Investment 
Agreement apply105  to all the investments under scrutiny in this thesis.  

Investments under both IIAs pertain to any kind of asset 
invested in accordance with the relevant laws and regulations by 
investors of a contracting party accepted in the territory of the host 
State.106 Further, the ASEAN-China Investment Agreement’s 
inclusion107 of policy considerations is particularly relevant to the 
thesis, as some of the MOUs entered by the subject countries are 
delineated as policy statements or expressions of cooperation towards 
development and mutual interests.108 

In contrast to the China-Philippines BIT’s “mere reference to 
concessions conferred by law”, the ASEAN-China Investment 

 

103 Tawang Multi-Purpose Cooperative v La Trinidad Water District, G.R. No. 166471 (22 March 2011).  
104 Rep. Act No. 7042 (1991) as amended by Rep. Act No. 8179 sec. 3(c). 
105 China-Philippines BIT, 20 July 1992, art. 8. 
106China-Philippines BIT, 20 July 1992, art. 1(a).; ASEAN-China Investment Agreement, 15 
August 2009, art. 1(d) . 
107 ASEAN-China Investment Agreement, 15 August 2009, art. 1(d).  
108 Robert Vergara, LOOK: Malacañang Releases Copy of PH, China MOU on Belt and Road Initiative, 
CNN (27 November 2018) https://cnnphilippines.com/news/2018/11/27/philippines-china-
memorandum-of-understanding-belt-and-road-initiative.html. 
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Agreement stipulates that “business concessions include contractual 
rights such as those under turnkey, construction or management 
contracts, production or revenue sharing contracts, concessions, or 
other similar contracts and can include investment funds for projects 
such as Build-Operate and Transfer and Build-Operate and Own 
schemes” – a key factor when identifying where the investments under 
the BRI and BBB intersect.109 

5.2.3. Subject Investments 

The investments evaluated were identified were identified 
because of their long term nature and effect on public and national 
interests. These investments also present potential relevance to the 
Philippines’ future investment policy. 

The first of these investments is China Telecom’s investment to 
form Dito, Philippines’ third telecommunications company. In a 2020 
article, the Chinese Ambassador Xilian identified this venture as one 
of three ventures where the BRI and BBB intersect.110 This is 
particularly pertinent because it seeks to disrupt the longstanding 
duopoly on the Philippines’ telecommunications industry. Dito 
Telecom is a consortium 40% owned by State-owned China 
Telecommunications Corporation.111 The venture aids in the 
realization of the digital and green silk road for both China and 
Philippines in areas of sustainable transformations in connectivity.  

In the industrial sector is Hebei Iron and Steel Group’s (HBIS 
Group) multiple investments in the Philippine Iron and Steel Project, 
identified to form part of both the BRI and BBB.112 The MOU with HBIS 

 

109 China-Philippines BIT, 20 July 1992, art 1(a).; ASEAN-China Investment Agreement, 15 
August 2009, art. 1(d). 
110 Xilian supra note 19. 
111 BLOOMBERG, Company Profile of China Telecommunications Corp,  
https://www.bloomberg.com/profile/company/CNTELZ:CH, accessed 14 January 2021. 
112 Hijikata T, OECD Steel Committee, “Latest Developments in Steelmaking Capacity 2020” 
(2020) Organisation for Economic Co-operation and Development.; Lee Allen, Focus: New Chinese 
Steel Mega Plants in SE Asia One Step Closer to Completion, FASTMARKETS (27 October 2020) 
https://www.fastmarkets.com/article/3957903/focus-new-chinese-steel-mega-plants-in-se-asia-
one-step-closer-to-completion. 
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Group involves the development of a $4.4 billion steelmaking 
facility.113 Currently underway for are the Batangas and Cebu Plants, 
identified by the OECD as major developments in the Philippine 
steelmaking industry.114 Another steel project particularly promoted 
by Ambassador Xilian115 is a similar steel plant invested in by the 
Panhua Group in Mindanao. The USD 3.5 Billion project also includes 
the construction of a port, an industrial park and other downstream 
industries.116  

One of the key investments integral to the BRI and BBB is the 
National Grid Corporation of the Philippines, which is 40% owned by 
the State Grid Corporation of China (SGCC).117 While made prior to 
2016, the treatment accorded to SGCC immediately after Duterte came 
into office is a notable departure from the treatment from the previous 
administration, 118  the importance of which will become more 
apparent in the subsequent Chapters.   

 

113 SteelAsia, SteelAsia Partners with China’s HBIS to Build $4.4 Billion Steelmaking Facility, 
STEELASIA (10 January 2019) https://www.steelasia.com/news-room/224-steelasia-partners-
with-china-s-hbis-to-build-4-4-billion-steelmaking-facility.  
114 Tomohiro Hijikata, OECD Steel Committee, “Latest Developments in Steelmaking Capacity 
2020” (2020) Organisation for Economic Co-operation and Development. 
115 Xilian supra note 19. 
116 DTI-PRU, Chinese Steel Company to Locate In Mindanao, to Create 50,000 Jobs – DTI (20 November 
2019) https://www.dti.gov.ph/archives/news-archives/chinese-steel-company-to-locate-in-
mindanao-to-create-50-000-jobs-dti/. 
117 SJ Ahmed, IEEFA Update: China's State Grid Group Triggers Oversight Controversy in the 
Philippines, INSTITUTE FOR ENERGY ECONOMICS & FINANCIAL ANALYSIS (February 18, 2020) 
https://ieefa.org/ieefa-update-chinas-State-grid-group-triggers-oversight-controversy-in-the-
philippines/. 
118 Camba supra note 21.  

https://www.steelasia.com/news-room/224-steelasia-partners-with-china-s-hbis-to-build-4-4-billion-steelmaking-facility
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CHAPTER VI: FAIR AND EQUITABLE TREATMENT STANDARDS AND 

IMPLICATIONS IN THE PHILIPPINE INVESTMENT LANDSCAPE 

6.1. Legitimate Expectations arising from Philippine Treatment 

The penultimate Chapter brings together discussions from 
Chapters IV and V to finally determine to what extent may future 
administrations be bound by the current administration’s treatment of 
Chinese FDI. A perusal of Chapter IV shows that depending on the 
circumstances at the time of the negotiations, seemingly noncommittal 
conduct that is not legally binding can and has been regarded as 
actually compelling State parties to follow through with their certain 
words or actions.  

The subsequent sections seek to discuss the legal frameworks, 
policy [6.1.1.], and other State representations [6.1.2.] that the 
Philippines obliged or may have obliged itself to investors from China. 
Together, these sections would form part of the foundation of the 
central discussion of the thesis and would be one of the final building 
blocks to answer whether or not future administrations of the 
Philippine government may be bound by legitimate expectations 
created under the present treatment of Chinese FDI.  

6.1.1. Legal Framework & Public Policy  

As earlier stated, the 1987 Philippine Constitution places 
limitations on foreign ownership or partnerships in specific industries 
or fields in the Philippines.119 Notably, the exploitation of natural 
resources is one such limited field, with foreign participation limited 
to corporations in which they hold no controlling interest,120 and for 
only a limited period.121  

 

119 CONST art. XII sec. 11. 

120 Id. 

121 Id. 
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Section 10, Article XII, further requires Congress to reserve 
certain areas of investment to Filipino citizens or entities that are at 
least 60% Filipino. This section also encourages Congress to enact 
measures for the formation and operation of enterprises wholly owned 
by Filipinos, with Filipinos given preference over concessions relating 
to national economy and patrimony. Finally, Section 11, Article XII 
limits franchises for the operation of public utility to Filipino citizens 
or entities 60% owned by Filipino citizens, and managed exclusively 
by Filipinos.  

The section also gives Congress the power to amend, alter, or 
repeal any grant when the common good so requires. In relation to 
such power, Section 17 allows for a State takeover of a privately-owned 
public utility or business affected with public interest in case of 
national emergencies. Further, under Section 18, if interest of national 
welfare and defense so warrants, the State may expropriate privately-
owned enterprises upon payment of just compensation.  

The China-Philippines BIT and the ASEAN-China Investment 
Agreement both apply to investments made prior to or after its 
respective entries into force. While neither of the agreements provide 
any exhaustive, exclusive listing of the FET standard, the ASEAN-
China Investment Agreement references the FET standard to be in 
accordance with customary international law.  As such, to cover all 
possible FET applications and interpretations, a scrutiny of the legal 
frameworks and official policies consequential to an investor’s 
legitimate expectations upon investing in the Philippines is in order.  

In addition to the IIAs with the Philippines, the Regional 
Comprehensive Economic Partnership (RCEP) signed in 2020 by Asia-
Pacific nations, is designated to “upgrade and enhance” the current 
ASEAN + one FTAs.122 The RCEP’s investment provisions applies to 
all existing investments at the time of RCEP’s entry into force123 and 

 

122 ASEAN, Summary of the RCEP Agreement, https://asean.org/storage/2020/11/Summary-of-
the-RCEP-Agreement.pdf, accessed 23 March 2021.  
123 Id. Art. 10.1(a). 
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will therefore affect the investments currently under the BRI and BBB 
programs. 

In 2018, the Foreign Investment Negative List of the Philippines 
was updated to allow foreign companies to have 100 percent 
investments in the sectors of internet businesses (not a part of mass 
media), insurance adjustment firms, investment houses, lending and 
finance companies, and wellness centers.124 Foreign investors are now 
allowed 40% participation in construction projects, and 25% in repair 
of locally funded public works.  

On public policy, in 2015 the Philippines adopted the 2030 
Agenda for Sustainable Development, which, together with its own 
AmBisyon Natin125 2040 and the Philippine Development Plan (PDP) 
2017-2022, aims to achieve the collective Sustainable Development 
Goals, and its developmental targets.126 In line with this, E.O. No. 27 s. 
2017 orders all government offices and instrumentalities to take efforts 
towards the realization of these goals.127 

The Philippines also adopted the UN Guiding Principles on 
Business and Human Rights in 2011,128 under which the State is 
obliged to protect human rights and enforce business enterprises’ 
obligation to respect human rights throughout their operations.129  
States are also under the obligation to maintain adequate policy space 
to prevent IIA provisions from limiting their responsibility to 
implement adequate human rights legislations.130 The Principles add 
additional support to the Philippines’ obligations under the 
International  Covenant on Economic, Social and Cultural Rights, such 

 

124 U.S. DEPARTMENT OF STATE, 2020 Investment Climate Statements: Philippines 
https://www.State.gov/reports/2020-investment-climate-Statements/philippines/, accessed 15 
February 2021.  
125 AmBisyon Natin literally translates to “Our AmBisyon.” AmBisyon is a portmanteau of the Filipino 
words for Ambition and Vision. 
126 NATIONAL ECONOMIC DEVELOPMENT AGENCY, The 2019 Voluntary National Review of the 
Philippines (2019). 
127 Exec. Order No. 27 (2017).  
128 United Nations Guiding Principles on Business and Human Rights (2011).  
129 Id. Principles 1-10.  
130 Id. Principles 9.  

https://www.state.gov/reports/2020-investment-climate-Statements/philippines/
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as the right of everyone to equal pay, safe and healthy working 
conditions, equal opportunity, and decent living, among others.131  

The abovementioned policies, legislations and treatises, forming 
part of a State’s regulatory framework at the time the investment was 
made, should be considered as part of the legitimate expectations of 
investors in the Philippines,132 being part of the contexts and 
circumstances investors should have understood upon investing. As 
such, investors cannot later impute liability on the State, when it 
becomes necessary for the latter to enact measures in accordance 
therewith.  

6.1.2. Representations 

As previously discussed, legitimate expectations that give rise to 
investment protection may arise by way of formal and informal  
representations to an investor or class of investors or potential 
investors at the time the investment was made.133 In Duterte’s first 
State visit to China, he addressed the Beijing audience and said that he 
is realigning himself with the Chinese ideology,134 and  “that there are 
three of [them] against the world - China, Philippines and Russia”135 – 
a general signal to other States of a favorable regard towards the two 
other States.  

While it can be argued that the such statements are just friendly 
statements without direct representation in relation to FDI that should 
warrant legitimate expectations, the same was followed with more 
welcoming representations that are clearly targeted towards FDI. 
Together these form part of the investment climate that Chinese 

 

131 International Covenant on Economic, Social and Cultural Rights, 19 December 1966 (1986) art. 
7.  
132 Glencore v. Colombia ICSID Case No. ARB/16/6 Award (2019) ¶1368.; Clayton  v. Canada, 
PCA Case No. 2009-04, Award on Jurisdiction and Liability (2015) ¶474.; Murphy v. Ecuador (II), 
PCA Case No. 2012-16, Partial Final Award (2016) ¶248, 249.  
133 Id.;  DOLZER & SCHREUER supra note 13. 
134 Ranada supra note 100; Blanchard supra note 99. 
135 Pia Ranada, Duterte announces military, economic split from US, RAPPLER (20 October 2016) 
https://www.rappler.com/nation/duterte-announces-military-economic-split-from-us.  

https://www.rappler.com/nation/duterte-announces-military-economic-split-from-us
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Investors expect from in the Philippines. In the same State visit to 
China, Duterte, together with Filipino businessmen, met with Chinese 
businessmen and promised less corrupt and more convenient 
government transactions in the Philippines. To the Chinese 
businessmen, he said that Philippine construction companies “are 
eager to partner with you in creating new and sustainable construction 
technologies and solutions given your know-how.”136 

In a 2018 interview137, the DTI Secretary said that “the 
Philippines is in an economic breakout, so (there are) a lot of 
opportunities now for the Philippines”, and that the “[administration] 
encourage[s] all the Chinese businessmen and investors to come to the 
Philippines” – another statement lacking towards non-Chinese 
investors.  

6.1.2.1. China Telecom  

In 2017, as reported by Presidential Spokesperson Roque in the 
November 20, 2017 Office of the President’s press briefing, “[d]uring 
the bilateral talks between President Duterte and the Chinese Premier, 
the Philippine President offered to the China the privilege to operate 
the third telecoms carrier in the country.”138 Roque expressed  
confidence that the duopoly of telecommunications in the Philippines 
was about to come to an end.139 Within a month from the bilateral talks, 
China Telecom Corp Ltd., one of the biggest telecommunications 
companies in the world, was identified as China’s choice to invest in 
the Philippines140 and no other similar invitation was extended to 
operators of other countries. Roque characterized the offer as a 

 

136 Pia Ranada, Duterte's pitch to Chinese businessmen: I'll make corrupt officials eat money, RAPPLER 

(31 August 2019) https://www.rappler.com/nation/duterte-pitch-chinese-traders-make-
corrupt-officials-eat-money.  
137 Liangyu, Interview: Philippines-China trade ties to benefit from Xi's visit: Philippine trade secretary, 
XINHUANET (22 November 2017) http://www.xinhuanet.com/english/asiapacific/2018-
11/22/c_137624609.htm. 
138 Office of the President (hereinafter “OP”), Press Briefing 12/12/2017 RTVMALACANANG  
(13 December 2017)  https://www.youtube.com/watch?v=SQMJMmZMoTs. 
139 Id. 
140 OP, Press Briefing 11/20/2017, RTVMALACANANG (20 November 2017)  
https://www.youtube.com/watch?v=mdadFLiNJ_o. 

https://www.rappler.com/nation/duterte-pitch-chinese-traders-make-corrupt-officials-eat-money
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“political decision of the President to offer the [operations] to a 
Chinese company”, further noting China’s proximity and the technical 
know-how of Chinese companies in the field of communications. No 
definitive answer was given when asked whether the 
telecommunications industry will be opened to other foreign 
players.141 

 In the bidding process for the operation of the third 
telecommunications corporation, several interested investors, foreign 
and domestic, decided to discontinue or withdraw their bids, 
indicating some of the reasons to be an unequal playing field in favor 
of the Chinese and the involvement of a Chinese State-owned 
company.142 In the end, the bid of China Telecom and Udenna Group 
was selected after the disqualification of several other investors for 
various reasons.143 

Further, security warnings have also been raised regarding the 
co-location of Dito Telecom’s towers on military grounds. This is 
notwithstanding the fact that a few months after the vehement denial 
of security risks, the Armed Forces of the Philippines provided the 
media its Risk Analysis report144 which assessed Dito Telecom’s co-
location to have risks of eavesdropping and jamming. This is a 
particular concern when considering that China Telcom is mandated 
by China's National Intelligence Law to provide intelligence reports to 
the Chinese government.145 

 

141 Id. 
142 Steve Mackay, A Study Into the Proposed New Telecommunication Operator In The Philippines: 
Critical Success Factors And Likely Risks, CREATORTECH (2 October 2020),  
https://newsbytes.ph/wp-content/uploads/2020/10/Creator-Tech-Study-compressed.pdf. 
143 Ralf Rivas, Only Dennis Uy-China Telecom bid qualified, 2 others incomplete, RAPPLER (7 November 
2018), https://www.rappler.com/business/only-dennis-uy-china-telecom-bid-qualified-2-
others-incomplete-3rd-telco-player-philippines. 
144 JC Gotinga, Military report confirms spying risks in deal with China-backed telco, RAPPLER, (20 

December 2019), https://r3.rappler.com/newsbreak/in-depth/247306-military-report-confirms-
spying-risks-deal-china-backed-telco-part-1.; JC Gotinga, Experts warn of spying risk in AFP deal 
with China-backed telco”, RAPPLER (10 November 2019), https://r3.rappler.com/newsbreak/in-
depth/244539-experts-warn-spying-risk-military-contract-china-backed-telco. 
145 National Intelligence Law of the People's Republic, 27 June 2017, art 4-7. 
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6.1.2.2. Hebei Iron and Steel Group 

After the signing of the MOU relevant to the HBIS Group 
investment, DTI Secretary Lopez remarked that the “project is very 
important to our industrial development and will allow us [to] pursue 
President Duterte’s vision of having a globally competitive integrated 
iron and steel industry, to support the growing economy, to alleviate 
poverty, and to create jobs for every Filipino.”146 DTI Undersecretary 
Rodolfo added that the “project is very important because it truly 
represents industrial empowerment. With this integrated steelmaking 
facility, the country will be able to capture, through this and 
succeeding phases of the project, large part of the value for the 
manufacture and assembly of appliances, automotive assembly, 
construction materials, shipbuilding, heavy equipment 
manufacturing, among others.”147 

President Duterte has ordered the DTI Secretary Ramon Lopez 
“to monitor and coordinate all government efforts to ensure the timely 
implementation of investment projects that will install integrated 
steelmaking capability in the country.”148 This order was given in 
relation to Duterte’s assurances to investors that the government will 
ensure the faster processing of licenses and permits. Lopez, in turn, 
vowed to ensure that licenses are processed 20 days from filing 
thereof.149 While this instruction did not name the steel and iron 
projects of Steel Asia, no other projects in the industry currently 
warrants the application of the same aside from those invested into by 
either HBIS or the Panhua group.150 It is then a reasonable conclusion 

 

146 DTI-PRU, USD 4.4B First Philippine Integrated Steel Complex Pushing Through (14 December 
2018), https://boi.gov.ph/usd-4-4b-first-philippine-integrated-steel-complex-pushing-through/. 
147 Id.  
148DTI-PRU, PRRD assigns DTI Secretary with ensuring steel projects implementation (22 April 2019), 
https://www.dti.gov.ph/archives/news-archives/prrd-assigns-dti-secretary-with-ensuring-
steel-projects-implementation/. 
149DTI, Progressive Philippines: Arms wide open to more investment partners (11 September 2020), 
https://www.dti.gov.ph/archives/news-archives/arms-wide-open-to-more-investment-
partners/. 
150 Id.; DTI-PRU, Report of the DTI Secretary Ramon M. Lopez to the President, Philippines-China 
Business Forum (30 April 2019), https://www.dti.gov.ph/archives/archived-speeches/report-of-
the-dti-secretary-ramon-m-lopez-to-the-president-philippines-china-business-forum/. 

https://www.dti.gov.ph/archives/news-archives/prrd-assigns-dti-secretary-with-ensuring-steel-projects-implementation/
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that the instructions of the President and the action plan of the DTI 
Secretary/BOI Chair are meant to aid the current ventures in 
partnership with Chinese firms.  

6.1.2.3. State Grid Corporation of China  

In contrast to the abovementioned investments, SGCC’s 
investments were made in 2007 during the Macapagal-Arroyo 
Administration. With domestic partners, SGCC won the bid to 
operate, maintain, and develop the Philippines’ State-owned power 
grid.151 While at the time of the investment, China was not even 
amongst the top 10 inward investing countries to the Philippines, the 
turn of events from the Arroyo to the Aquino to the Duterte 
administration led to what started out as a non-BRI project into one of 
the forefront BRI and BBB intersects. 

The circumstances which enabled this venture are the origins of 
what is now the National Grid Corporation of the Philippines (NGCP). 
The Electric Power Industry Reform Act of 2001 (EPIRA) allowed for 
the privatization of the National Power Corporation and the divisions 
of the of the power sector component, with generation transmission 
assigned to National Transmission Corporation. Later on, it was 
privatized by way of concession to the NGCP. While the concession 
granted the obligation and right to operate, maintain, and expand the 
grid to the private investors, ownership of the country’s transmission 
assets were retained by the government.152 

While the Arroyo administration welcomed the SGCC’s 
technical partnership, the Aquino administration had its 
apprehensions. As early as 2012, then Interior Secretary Manuel Roxas 

 

151 NATIONAL GRID CORPORATION OF THE PHILIPPINES, Corporate Profile,  
https://www.ngcp.ph/profile#history accessed 20 January 2021.; Euan Anonuevo, RP-China 
group wins $3.95-B TransCo Bid, THE MANILA TIMES (3 December 2007), 
https://web.archive.org/web/20071213224736/http://www.manilatimes.net/national/2007/de
c/13/yehey/top_stories/20071213top1.html.; Karen Lema, China State Grid Group Wins Philippine 
Power Auction,  REUTERS (12 December 2007) https://www.reuters.com/article/us-philippines-
privatisation-idUKMAN29202520071212. 
152 Id.  
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II, as special envoy to China, expressed his concerns over “foreigners 
handling the electric grid.”153 Afterward, then-Senator Defensor 
Santiago expressed that “the Philippine Constitution is replete with 
requirements of nationalism but such a vital and strategic industry 
such as the electric power industry is infected by a national security 
virus.”154 The Aquino administration took measures to address this 
concern, including denying the visa renewals of 18 Chinese experts 
working at the NGCP, blocking several of SGCC’s project proposals,155 
putting in place security protocols over the SGCC and turning over 
key operation control to Filipinos.156 

When President Duterte assumed office, he ensured that SGCC’s 
limitations were removed, allowing SGCC to engage in more ventures 
and transactions and operate with freedom.157 Since then, SGCC has 
entered into several other contracts, including the license to operate 
telecommunications coverage using Huawei technology and install 
solar panels in Zambales.158 Such treatment of SGCC remains line with 
Duterte’s overall treatment of China.  

6.1.2.4. In comparison with other foreign investments  

The changes occurring in the investment framework and legal 
regime of the Philippines apply to all current and future investors. 
However, the main difference in the treatment between Chinese 
investments and non-Chinese investments lies primarily in the 
representations of the current administration in favor of the former. 
While there are also projects campaigned to be in partnership with a 

 

153 Aureo Calica, Phl, China Drop North Rail, PHILIPPINE STAR (26 September 2012), 
https://www.philstar.com/headlines/2012/09/26/852997/phl-china-drop-north-rail. 
154 SENATE OF THE PHILIPPINES, Miriam- China Intruding in PH Power Industry (22 February 2015), 
http://legacy.senate.gov.ph/press_release/2015/0222_santiago1.asp. 
155 Krista Montealegre, Chinese Experts to Vacate NGCP by July, BUSINESS WORLD (25 February 
2015). https://www.bworldonline.com/content.php?section=Nation&title=chinese-experts-to-
vacate-ngcp-by-july&id=103289. 
156 Camba supra note 21.  
157 Id. 
158 Daxim Lucas, China’s State Grid to provide solar power for Zambales, INQUIRER.NET (16 February 
2019) https://business.inquirer.net/265149/chinas-State-grid-to-provide-solar-power-for-
zambales-2.; Camba supra note 21.  

https://www.philstar.com/headlines/2012/09/26/852997/phl-china-drop-north-rail
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Chinese firm that end up in partnership with other foreign investors.159 
Concerns over the selection and bidding process were noted, including 
the recognition of other investors that “China Telecom was pre-
destined to secure the license” for the same and the “absence of a level 
playing field.”160  

 In a more general evaluation, it is evident from the press releases 
of the Board of Investment and the Office of the President that 
references to foreign investors partake of the phrase “China and other 
foreign investors” – seemingly giving a separate status to China over 
other foreign investors. In 2018 alone, the value of half of the approved 
investments were from China alone.161 While the hubbub surrounding 
Chinese investments is not an indicator of a less than welcoming 
investment climate in the Philippines for non-China based investors, it 
does indicate that the current government has gone to great lengths to 
promote and welcome Chinese investments in the Philippines under 
the BRI and BBB. 

6.2. FET implications of Philippine Treatment 

As the thesis has established the legal framework and the 
circumstances surrounding different investments from China to the 
Philippines, it now seeks to identify [6.2.1.] restricted and [6.2.2.] 
allowable conduct on the part of any future Philippine administration.   

6.2.1. Restrictions on future conduct 

Limiting FET interpretation to just the three words (fair and 
equitable) does not give clarity as to the conduct a State must observe 

 

159 Ben Kritz, Megawide-GMR cements position as PH’s preferred airport developer, THE MANILA TIMES 

(12 July 2020), https://www.manilatimes.net/2020/07/12/business/columnists-
business/megawide-gmr-cements-position-as-phs-preferred-airport-developer/740662/. 
160 Mackay supra Note 142. 
161 Mariejo Ramos, DTI Official: China Now ‘Largest Trading Partner’, BUSINESS INQUIRER (30 
September 2019), https://business.inquirer.net/280050/dti-official-china-now-largest-trading-
partner.  
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and will not allow analysis beyond the ordinary meaning,162 giving 
rise to further vagueness.  As such, Tribunals, employing Article 31(1) 
of the VCLT, encourage State conduct to be evaluated considering the 
objects and purposes of the relevant IIAs, taking the evaluation to the 
preambles of such IIAs. The China-Philippines BIT preamble provides 
for the encouragement, protection and creation of favorable conditions 
for investments of foreign investors, and the observance of “mutual 
respect for sovereignty, equality and mutual benefit.”163 The ASEAN-
China Investment Agreement envisions a “liberal, facilitative, 
transparent and competitive investment regime,” with focus on the 
transparency of the investment legal framework and protection of the 
investments therein,164 and the pursuit of sustainable economic 
growth.165 Necessarily, and as discussed and illustrated in the AWG v. 
Argentina decision, the goals, objects, and purposes provided in the 
preamble and throughout the text contextualize the observance of the 
FET standard as the means to an end, where the State parties’ goals, 
objects, and purposes cannot be achieved without treatment that is fair 
and equitable.166  

While the newer generation of BITs might include enumerations 
of the kinds of breaches contemplated as FET violations,167 the IIAs 
relevant to this thesis did not provide for such an exhaustive list. At 
most, the ASEAN-China Investment Agreement specifically provides 
that FET “refers to the obligation of each party not to deny justice in 
legal and administrative proceedings.”168 Essentially, the treatment 
warrants the observance of due process and justice, and the 
implications of such provisions run parallel to several Tribunal 
decisions.169 

 

162 Vivendi v. Argentina, ICSID Case No. ARB/03/17, Decision on Liability (2010) ¶197.; AWG 
Group Ltd. v. Argentina, ICSID, Decision on Liability (2010) ¶¶213-215.  
163 China-Philippines BIT, 20 July 1992, Preamble. 
164 ASEAN-China Investment Agreement, 15 August 2009, Preamble.  
165 Id. 
166 AWG Group v. Argentina, ICSID, Decision on Liability (2010) ¶¶218-220.  
167 Indian BIT Model Text (2015), Art. 3.; Netherlands draft model BIT (2018), Art. 9(2-6).; U.S. 
Model BIT (2012), Art. 5.  
168 ASEAN-China Investment Agreement, 15 August 2009, art 7.1(b). 
169 Bahgat v. Egypt, PCA Case No. 2012-07, Final Award (2019) ¶¶250, 257, 258. 
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Central to this particular breach of obligation is the violation of 
the right to be heard, such as in a case where an investor’s permit was 
denied without the investor being given the opportunity to appear 
before those who had the power to decide the matter,170 when the 
investment was seized and auctioned off without direct 
communication to the pertinent parties,171 or even when action 
adversely affected the investor without the proponent actor giving the 
former the opportunity to express its position.172 For example, in the 
case of Bahgat v. Egypt, the Tribunal considered claimant’s arrest before 
having the chance to clarify a matter on payment, and incarceration 
after the fact that such payment was actually confirmed to have been 
made, is a disregard of the principle of fair trial.173 In certain cases, the 
treatment accorded to claimant before domestic courts may be subject 
of a violation of the FET standard.174  

In Pope & Talbot v. Canada, a verification review process more 
akin to “combat than cooperative regulation”, which subjected 
claimants to threats and unnecessary expenses, denial, and disruption 
in the acquisition of information, was decided to be violative of the 
FET standard, even if all other processes were in order.175 The 
awarding of covert licenses is likewise violative of the FET for failure 
to accord due process.176  

In the case of Chinese investments in the Philippines, in the 
evaluation of investment protection, similar standards must be 
considered. To put it simply, the State should refrain from employing 
any action against Chinese investments that would be akin to those 
employed by the respondents in the abovementioned cases and 
scenarios. Over and above any other standards imputable to FET, 

 

170 Metalclad v. Mexico, ICSID Case No. ARB(AF)/97/1, Award (2000) ¶91.  
171 Middle East v. Egypt, ICSID Case No. ARB/99/6, Award (2002) ¶178.  
172 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 (2003) ¶162.  
173 Id. ¶¶251, 252. 
174 Parkerings v. Lithuania, ICSID Case No. ARB/05/8, Award (2007) ¶317.; Fraport v. 
Philippines(II), ICSID Case No. ARB/11/12, Award (2011) ¶276.  
175 Pope & Talbot v. Canada, ICSID, Award on the Merits of Phase 2 (2001) ¶¶156-181.  
176 Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability (2010) 
¶418.; Saluka vs. Czech Republic, PCA Case No. 2001-04, Partial Award (2006) ¶307. 
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procedural propriety and due process are critical elements to the 
observance of investment protection as regards Chinese FDI.  

Notwithstanding the specificity of the ASEAN-China 
Investment Agreement on the matter of legal and administrative due 
process, one of the more critical elements of the FET standard is the 
protection of investor’s legitimate expectations. For purposes of the 
restrictions on the State’s future conduct with regard to Chinese 
investments, the stability and predictability of the Philippines’ legal 
framework should also be taken into consideration. While the country 
is neither undergoing a political upheaval as was the case in Libya, 
Iran, or Lithuania nor a financial meltdown, which triggered the slew 
of cases filed against Argentina, it is prudent to evaluate the situation 
of the Philippines as tenuous and capable of policy and legislative 
changes in the foreseeable future.  

A host State creates  

legitimate expectations in an investor when the investor received an 
explicit promise or guarantee from a government body as to a particular 
legal or regulatory provision, when the investor received implicit 
promises or guarantees that it took into account in making its 
investment; or absent such assurances or representations, the 
circumstances surrounding the investment were such as to give rise to 
a legitimate expectation.177 

The changes in legislation towards a more investor-friendly 
Philippines, the representations made by authorized State 
representatives, and the agreements entered into by the current 
administration with China and its investors all form part of the 
legitimate expectations of Chinese investors. Any State action, whether 
current or future, that would jeopardize and fail to protect investments 
entered under such representations and assurances would make the 
State liable.178 

 

177 Parkerings v. Lithuania, ICSID Case No. ARB/05/8, Award (2007) ¶331. 
178 BG Group v. Argentina, Final Award (2007) ¶343. 
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Simply put, legitimate expectations are built on the confidence 
of parties in the words, representations, or even surrounding 
circumstances of the other. The State is thus restricted from action that 
would violate that confidence. For China-Philippines relations, the 
representations as to the Philippine investment landscape for Chinese 
investments is an indicia towards regulatory stability and welcoming 
of foreign investors, even in areas where restrictions were previously 
in place.  

The line of cases ruled in favor of States employing the defense 
of necessity prove that the State’s regulatory power can only do so 
much.179 While those cases show that the State was not always held 
liable for breach of FET by reason of failure to meet investors’ 
legitimate expectations, it was evident that State liability was avoided 
primarily because of reasons outside of the legitimate expectations of 
investor.180  

In the case of the Philippines, there are specific memoranda 
entered with various parties in China’s business sector that have 
already invested or are about to invest in the Philippines.181 Philippine 
State representatives have repeatedly and publicly manifested the 
favorable investment conditions and willingness of the Philippines to 
embrace Chinese investments.182 Thus, the pertinent manifestations 
and removal of the safeguards by the previous administrations could 
stifle future government action over not only the identified 

 

179 Isolux v Spain, SCC Arb No 2013/153, Award (2016).; Eiser v Spain, ICSID Case No ARB 
13/36, Award (2017).; Novenergia II v. Spain, SCC Case No. 2015/063, Final Award (2018).; 
Masdar v. Spain, ICSID Case No ARB 14/1, Award (2018).; Antin v. Spain, ICSID Case No ARB 
13/31, Award (2018).; Watkins v Spain, ICSID Case No ARB 15/44, Award (2020).  
180 Novenergia II v. Spain, SCC Case No. 2015/063, Final Award (2018) ¶688.  
181 Blanchard supra note 99.; Ranada supra note 100. 
182 OP, Press Briefing 12/12/2017, RTVMALACANANG (13 December 2017)  
https://www.youtube.com/watch?v=SQMJMmZMoTs.; OP, Press Briefing 11/20/2017, 
RTVMALACANANG (20 November 2017)  https://www.youtube.com/watch?v=mdadFLiNJ_o.; 
Liangyu, Interview: Philippines-China trade ties to benefit from Xi's visit: Philippine trade secretary, 
XINHUANET (22 November 2017) http://www.xinhuanet.com/english/asiapacific/2018-
11/22/c_137624609.htm.; DEPARTMENT OF FINANCE OF THE PHILIPPINES, Build, Build, Build’ to Roll 
out 75 Projects Worth $35.5-B, https://www.dof.gov.ph/build-build-build-to-roll-out-75-projects-
worth-35-5-b/. 
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investments, but also over all other investments that received the same 
representation and to which the new frameworks applied at the time 
of the investment.  

There is an obligation upon the host State to act transparently 
and in a consistent manner183 in order for foreign investors to 
accurately and fully know the business decisions that it should or 
should not make. This is in line with the protection that IIAs seek to 
give to foreign investors. Future administrations cannot simply 
disregard the legitimate expectations that investors had at the time of 
the investment. 

6.2.2. Allowable future conduct 

To strike a balance between the interests of States and that of the 
investors,184 the host State’s “legitimate right to regulate domestic 
matters in the public interest”,185 “high measure of deference”186 is 
given to the State’s sovereign right to do so. Despite this recognition, 
however, the State still must defend its reasons for its actions and 
public interest is the defense usually presented to justify the measures 
made subject of an arbitral proceeding. Public interests usually 
perused are that of environmental issues,187 social unrest,188  public 
health,189 or the preservation of human rights.190  

The State, if brought to arbitration, can also employ a defense 
based on corruption.191 In Metal-Tech v. Uzbekistan, Uzbekistan used as 

 

183 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 (2003) ¶154. 
184 CMS v. Argentina, ICSID Case No. ARB/01/8, Award (2005) ¶277.; Total S.A. v. Argentina, 
ICSID Case No. ARB/04/1, Decision on Liability (2010) ¶¶121, 164.  
185 Saluka vs. Czech Republic, PCA Case No. 2001-04, Partial Award (2006) ¶305.  
186 S.D. Myers v. Canada, Partial Award (Merits) (2000) ¶263.  
187 Methanex  v. USA, Final Award of the Tribunal on Jurisdiction and Merits (2005) ¶9.; Gold 
Reserve v. Venezuela, ICSID Case No. ARB(AF)/09/1, Award (2014) ¶438.; Crystallex v. 
Venezuela, ICSID Case No. ARB(AF)/11/2, Award (2016) ¶583, 591. 
188 Bear Creek v. Peru, ICSID Case No. ARB/14/21, Award (2017) ¶. 401.; Parkerings v. 
Lithuania, ICSID Case No. ARB/05/8, Award (2007).  
189 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7, Award (2016) ¶287, 302, 305.  
190 Pac Rim Cayman v. El Salvador, ICSID Case No. ARB/09/12, Award (2016) ¶3.28.; Urbaser v. 
Argentina, ICSID Case No. ARB/07/26, Award (2016) ¶706. 
191 Metal-Tech v. Uzbekistan, ICSID Case No ARB/10/3, Award (2013). 
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a defense the corrupt undertakings of the claimants to avoid liability. 
The Metal-Tech Tribunal ruled that the illegal establishment of an 
investment makes it unprotected under the supposedly applicable 
BIT.192 Uzbekistan presented a list of activities and circumstances193 
(bribery, sham consulting contracts, political connections, etc.) 
establishing that the subject investments were not entered into 
lawfully. Future Philippine administrations can likewise use the same 
defense, if applicable, to avoid responsibility for protections the State 
was not meant to give in the first place. For the defense to succeed, 
however, such allegations of corruption must be coupled with the 
prosecution/charging of responsible persons/entities.  

 As to changes in policy or legislation, except when an investor 
enters into some form of agreement warranting that no changes 
pertinent to the investment may ensue, investors should expect for 
change if circumstances affecting the State warrant the same.194 
Further, and relevant to the Philippines in the near future, a country in 
transition is given more discretion to change its regulatory 
framework195 so long the changes are not made in bad faith, or with 
the intent of denying the investor of the benefits of its investment.196  

Rejecting the claim197 that only States have the duty to observe 
human rights,198 the Urbaser Tribunal held the 1948 Universal 
Declaration of Human Rights and the 1966 International Covenant on 
Economic, Social and Cultural Rights, bound “individual[s] or 
entit[ies], public or private.”199 The Tribunal thus concluded that 

 

192 Id. 
193 Id. ¶¶194-227.  
194 Parkerings v. Lithuania, ICSID Case No. ARB/05/8, Award (2007) ¶332.; Philip Morris v. 
Uruguay, ICSID Case No. ARB/10/7, Award (2016) ¶287, 302, 305. 
195 Id. 
196 El Paso v. Argentina, ICSID Case No. ARB/03/15, Award, (2011) ¶364;  Mobil Investments v. 
Canada, ICSID Case No. ARB(AF)/07/04, Decision on Liability (2012) ¶153. 
197 Urbaser v. Argentina, ICSID Case No. ARB/07/26, Award (2016) ¶¶1193, 1199.  
198 Urbaser v. Argentina,  ICSID Case No. ARB/07/26, Reply on the Merits and Answer to the 
Counterclaim, ¶582. 
199 Urbaser v. Argentina, ICSID Case No. ARB/07/26, Award (2016) ¶¶1196, 1197.  
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investors have both an active duty to perform acts in furtherance of 
human rights, and a duty to refrain from violating such rights.200  

 The implications of this ruling are clear in light of concerns 
which have recently arisen concerning Chinese-owned businesses in 
States engaged in the BRI. In Laos, a worker was beaten, shocked, and 
tied by Chinese employers in a banana plantation, at a time when BRI 
projects were already under heavy criticism for causing extreme 
pollution and environmental destruction to the detriment of locals’ 
health.201 In Myanmar, the Chinese BRI projects were implicated in the 
role of Chinese authorities in the supply of arms to insurgents.202 In 
India, seeking to protect national security, changes to FDI regulations 
are underway to prevent business takeovers by the Chinese, which the 
Chinese allege contravenes fair and equitable facilitation of trade and 
investment.203 Situations like these could call for the State to exercise 
its sovereign power with lesser fear of being held liable.  

For the Philippines, the potential invocation of the State’s police 
power should not be unexpected because no less than the Constitution 
charges the State with promoting and upholding human rights, social 
welfare and environmental sustainability. Necessarily, this forms part 
of the laws applicable at the time the investment was entered into, and 
any investor should be aware that, if need be, the scales could be 

 

200 Id. ¶1210. 
201 Radio Free Asia, Lao Farm Worker Beaten, Tied Up, in Dispute at Chinese Banana Plantation, 
RADIO FREE ASIA (03 August 2020)  https://www.rfa.org/english/news/laos/bananas-beating-
08032020094948.html. 
202 Dipanjan Roy Chaudhury, Myanmar continues pushback against BRI: Chinese Eco Development 
Zone faces turbulence, THE ECONOMIC TIMES (05 August 2020) 
https://economictimes.indiatimes.com/news/international/world-news/myanmar-continues-
pushback-against-bri-chinese-eco-development-zone-faces-
turbulence/articleshow/77364893.cms?utm_source=contentofinterest&utm_medium=text&utm_
campaign=cppst. 
203 Indira Bagchi, National security in focus as India amends FDI rules, THE TIMES OF INDIA (19 April 
2020)  https://timesofindia.indiatimes.com/business/india-business/national-security-in-focus-
as-india-amends-fdi-rules/articleshow/75228015.cms.; Elizabeth Roche, Beijing Calls New Delhi’s 
move to amend FDI Norms Discriminatory, LIVEMINT (21 April 2020)  
https://www.livemint.com/news/india/china-objects-to-india-tweaking-fdi-rules-says-move-
violates-wto-norms-11587368297241.html.  
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tipped in favor of the State’s sovereign powers in matters of public 
interest. 

 A more concrete example of this possibility is SGCC’s 
investment in the NGCP. Commentators, economists, academics and 
law makers have expressed national security concerns204 over possible 
Chinese interference in the country’s energy system. The Dito Telecom 
venture is likewise plagued with similar concerns, with members of 
the Armed Forces of the Philippines, security analysts, and data 
analysts warning of the far-reaching effects of the co-location of Dito 
cell towers in military bases.205  

 While these concerns have been managed, at least in the public 
eye, there is a possibility that these may resurface a few years from 
now with clearer evidence that such investments are against national 
security concerns. A stricter administration could, understandably, 
revoke the license or right to operate of an erring investor. If brought 
before arbitration, the State may avoid liability if it enacted such 
measures for public interest, observing the principles of due process, 
transparency, and non-discrimination.  

  
 

 

204 CNN Philippines Staff, Carpio: Chinese ‘control’ of national power grid a cause for concern, CNN 
(26 November 2019) https://www.cnnphilippines.com/news/2019/11/26/Antonio-Carpio-
Chinese-control-NGCP.html.; James Griffith, China can shut off the Philippines' power grid at any 
time, leaked report warns, CNN (26 November 2019) 
https://edition.cnn.com/2019/11/25/asia/philippines-china-power-grid-intl-hnk/index.html.; 
Iris Gonzales, NGCP allays fears on Chinese partner, PHILIPPINE STAR (2 April 2014) 
https://news.abs-cbn.com/business/04/01/14/ngcp-allays-fears-chinese-partner. 
205 Gotinga supra note 144.  
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CHAPTER VII: SUMMARY AND CONCLUSION 

 In the thorough evaluation of arbitral decisions discussing the 
FET standard, it is apparent that the flexibility of the standard is its 
greatest strength. Where the early assumption lay heavily in favor of 
the protection of investments, modern interpretations tend towards 
balancing the interests of State and investor. Despite how seemingly 
complex the navigation of the FET standard is, there are certain 
principles and matters that will remain constant, no matter what 
Tribunal or jurisdiction the case is lodged before. Among the most 
important principles is that the appreciation of investor-State disputes 
will always need to be handled according to the particularities of the 
case. 

 As such, it can be said that the application of the standard 
evolves as fast as the changing circumstances. What may have been 
contemplated at the inception of the standard is no longer its modern 
interpretation. Even though investment treaty protections originally 
sought to encourage foreign investors to invest in developing States, 
these protections have evolved to also take greater consideration of 
States’ sovereign rights.  

7.1.  Summary 

In contrast to the evolving nature of the FET standard, the 
sections discussing legitimate expectations warns against changes in 
regulatory framework and policy. Legitimate expectations operate on 
the idea that investors can trust the reasons why they were inclined to 
invest in the host State in the first place, limiting States from 
haphazardly “evolving” their legislative and regulatory frameworks 
and policies, lest these changes be considered a violation of investors’ 
legitimate expectations, in breach of States’ FET obligations. 

The thesis identifies the representations made by authorized 
State representatives towards specific Chinese investments that could 
bind future administrations of the Philippines. Despite the nature of 
the representations and the frameworks made in favor of investors, 
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allowable future conduct was also identified, along with when the 
State may use its sovereign power to enact measures that may be 
considered detrimental to foreign investors, thus mirroring Tribunals’ 
efforts to balance the investor-State interest.  

7.2. Conclusion 

 While some understandably question the means, motives, and 
manner by which Chinese FDI ventures are founded on, it is 
undeniable that China may be a strategic partner to have, especially 
when the Philippines’ economic development has been curtailed by 
the global pandemic. The opportunities Chinese FDI present comes 
with  State responsibilities the Philippines, current and future, must 
honor. The thesis concludes with a cautionary note to accord to 
Chinese FDI the protection that it is obliged to receive under the 
relevant IIAs, taking into consideration the legitimate expectations set 
by the State at the time of the investment.  

The plethora of arbitral decisions evaluated in relation to 
legitimate expectations actually serve as a preface to the conclusion of 
the thesis. The greatest reason to be cognizant of the binding nature of 
the legitimate expectations set by the current administration for 
Chinese FDI lies in the previous proceedings ruled against host States.  
Future administrations, whether in favor or in opposition of the 
current one, would do well to remember the cost and consequences of 
contentious changes to the regulatory and legislative frameworks or 
policies that gave rise to those arbitration proceedings.  Failure to 
recognize this could be fatal, as it may open the Philippines up to be 
the next country to drown in arbitral cases for changes in legislative 
framework and indiscriminate cancellation of contracts and 
concessions. 

While the current legal framework does not favor Chinese 
investments alone, the representations and invitations that State 
representatives have given in favor of Chinese FDI give the Chinese an 
apparent advantage in the investment landscape of the Philippines. 
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The thesis rests on the conclusion that future administrations are 
indeed bound by the legitimate expectations set by the current 
administration with regard to Chinese investments.   

Even so, current and future State representatives can and should 
exercise sovereign authority to protect and uphold State interests 
when necessary. International law recognizes that States have the 
sovereign power to decide for their people, a view duly affirmed by 
the ISDS system. This power allows States to recognize and be 
confident in the fact that no amount of economic prosperity is worth 
compromising the Philippines and its people. No representations, 
warranties, assurances and contracts can stifle the State’s sovereign 
power when there is a real threat to national interests, because while 
the State indeed has the obligation to protect foreign investments, it 
has an even greater responsibility to protect its national interests and 
people. It is in the latter where the protection it gives to the foreign 
investor should cease, and the responsibility over where it reigns 
sovereign arise. Future administrations cannot – and should not – 
forget this. 
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