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ABSTRACT  

The world is in a tug of war.   

Liberty and prosperity are put to the test. 

With the onslaught of the novel Coronavirus disease 2019 “COVID-19” 
in 2020, the world witnessed how trade or the lack thereof, drastically impacts 
the right to health, particularly, access to essential health supplies and equipment.    

With a majority of producing states placing trade restrictions and outright 
export bans on essential medical tools and equipment for their own self-
preservation, a large part of the world—particularly the least developed states, 
are deprived of the most minimum of capacities to combat a health crisis that 
has claimed millions of lives across the globe.   

These export bans have been justified under GATT’s opt-out 
mechanisms namely: quantitative restrictions, health policy exemptions, 
and national security interests.  

As no existing jurisprudence or decision from the GATT Panel or WTO 
Appellate Body has ruled on the applicability of these escape clauses nor have 
they been tested in the context of a global pandemic as grave as COVID-19, the 
study attempts to propose a legal framework in applying trade restrictions in 
pandemics, with the aim of upholding the right to access essential health 
supplies, both within and between States.    

The study proceeds in three parts.    

Part I uncovers the nature and scope of the right to health.   It argues that 
owing to the unequal capacities between states, international law has evolved to 
accommodate the concept of “global health,” where the protection of the right 
to health becomes a shared responsibility.  Further, this responsibility has a 
minimum core—the right to access essential health goods and services—
considered a non-derogable right, and an obligation of strict liability.  

The second part analyzes each of the three most commonly invoked 
escape clauses under the GATT to justify trade restrictions during the COVID19 
pandemic: (a) quantitative restrictions under ART XI; (b) general health 
exceptions under ART XX; and (c) security exceptions under ART XXI.    Each 
provision is analyzed in accordance with existing GATT jurisprudence and an 
interpretation in harmony with the minimum core obligations is provided.  In all 
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instances, application of the clauses, entail targeted, proportionate, and transparent 
trade measures, which prevent unnecessary barriers to trade or disruption to 
global supply chains.  

Part II closes with a discussion on the principle of rebus sic stantibus, 
showing how the COVID-19 pandemic fails to qualify as a fundamental change 
of circumstance that would allow parties to contract out of existing treaty 
obligations. 

Lastly, Part III examines the proper forum for settling trade disputes with 
health-related dimensions, arguing that trade disputes arising from WTO 
covered agreements such as the GATT, vests jurisdiction upon the WTO 
Dispute Settlement Body, regardless of the non-trade value motivation behind 
the restriction.     

Ultimately, the liberty and prosperity of all peoples are affected by trade 
and health, and this study explores how the rule of law protects and nurtures 
both, in the face of a global crisis.   
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PART I.  
INTRODUCTION  

------------------------------------------------------  

“It was the best of times; it was the worst of times.”1    

The quintessential opening to Charles Dickens’ A Tale of Two Cities, 
captures the tug of war characteristic in revolutions and upheavals— they shake 
existing structures, strip humanity to its core, and in the process, reveal the worst 
in people. To the brave however, it brings out their best.  

And so it is with states and nations, which are but made of fallible men.  

The year 2020, dubbed by many as “the year the world stopped,” saw 
fiction turn to reality, as a virus threatened humanity’s survival.  In the 31st of 
December 2019, a pneumonia of unknown cause, first detected in Wuhan, 
China2 spread, claiming lives and destabilizing governments.  The World Health 
Organization (hereinafter “WHO”), declared the Coronavirus disease 2019 
(hereinafter “COVID-19”), on 30 January 2020, a public health emergency of 
international concern (hereinafter “PHEIC”).3  A “pandemic” declaration soon 
followed in 11 March 2020.4    

Despite its low mortality rate, more lives have been claimed by the virus 
in just weeks than all the Ebola outbreaks totaled, overwhelming health care 
sectors, and forcing health workers to make drastic choices in allocating scare 
resources.5    

To cope, States have resorted to hoarding essential medical supplies and 
prohibiting exports.  As of 21 March 2020, export curbs in over 54 states have 

 
1 Charles Dickens, A Tale of Two Cities (1859).  
2 WHO,  Rolling  updates  on  coronavirus  disease  (COVID-19),  available  at 

https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-happen.  
3  WHO, WHO Timeline – COVID -19, available at https://www.who.int/news-room/detail/27-04-2020-

whotimeline---covid-19.  
4 Ibid.   
5 Craig D. Gaver and Nishadee Perera., Will the UN Security Council Act on COVID-19? (4 April 2020), available at 

http://opiniojuris.org/2020/04/04/covid-19-symposium-will-the-un-security-council-act-on-
covid19/.  
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been implemented on essential medical supplies needed in the COVID-19 
response. 6   India, Indonesia, Saudi Arabia, the Republic of Korea, and the 
United Kingdom, to name a few, turned inward, imposing multiple export curbs, 
and hardening provisions on export limits.7    

China, ramped up production while ironically importing large quantities 
of masks and respirators.8  As China supplies a massive forty-two (42) percent 
of the world’s critical pieces of personal protective equipment (“PPEs”)—face 
shields, gloves, mouth-nose-protection equipment, and visors, 9  its hoarding 
resulted in a “supply crunch” undermining other countries’ response to the 
virus.10   

  
Meanwhile, European countries such as Germany11 and France12 imposed 

export prohibitions on medical masks and respirators.  Thus, as Italy faced 
shortages and struggled with high cases of COVID-19, access to these 
equipment from European Union member states was drastically impaired.13  

 
Subtle restrictions were the choice of some, such as export authorization 

rules, and exercising police power to take over local production which, in turn, 
refused to export essential goods.14    

 
6 Simon J. Evenett, Tackling COVID-19 Together: The Trade Policy Dimension, (23 March 2020) Global Trade Alert 

Team, University of St. Gallen, Switzerland, 1.  
7 Id. at 5.  
8 Henry Farrell and Abraham Newman, Will the Coronavirus End Globalization as We Know It? The Pandemic Is 

Exposing Market Vulnerabilities No One Knew Existed, FOREIGN AFFAIRS (16 March 2020) available 
at, https://www.foreignaffairs.com/articles/2020-03-16/will-coronavirus-end-globalization-we-
know-it.  

9 Chad P. Bown, How the G20 can strengthen access to vital medical supplies in the fight against COVID-19 in TRADE  
 AND  INVESTMENT  POLICY  WATCH (15  April  2020),  available  at:  

https://www.piie.com/blogs/trade-and-investment-policy-watch/how-g20-can-strengthen-
accessvital-medical-supplies-fight.  

10 Farrell and Newman supra note 8.  
11 Chad P. Bown, EU limits on medical gear exports put poor countries and Europeans at risk in PETERSON INSTITUE 

FOR  INTERNATIONAL  ECONOMICS  (19  March  2020),  available  at 
https://www.piie.com/blogs/trade-and-investment-policy-watch/eu-limits-medical-gear-exports-
putpoor-countries-and.  

12 Farrell and Newman, supra note 8.  
13 Bown, supra note 11.  
14 Evenett, supra note 6 at 1.  
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Alarmed by these export restrictions, Chad communicated to the World 
Trade Organization (hereinafter “WTO”) in behalf of the Least Developed 
Countries Group (LDCs), emphasizing the latter’s reliance on imports of 
essential medical goods and requesting that export prohibitions for crises-
essential products identified by WHO, desist.15  

Inherently, the gross inequality among States’ responses to the COVID-
19 crisis is apparent.  For instance, medical ventilators alone, a lifeline for many 
patients with severe symptoms of COVID-19, are only manufactured in twenty-
five (25) countries.16 LDCs rely heavily on imports for access and availability of 
these equipment as most do not have the capacity to manufacture them 
directly.17  Given the sophisticated technology, it is unlikely that there are local 
manufacturers capable of meeting global standards.18  

With export restrictions at this rate, a large majority of the world is without 
access to essential medical goods during a pandemic.19 The trade trend is clear—
states are racing to stock up on supplies20 and choking off the global supply 
chain.21    

Truly, there is nothing like a pandemic that would highlight these North-
South tensions.  The tug-of-war intensifies as States are compelled to make 
decisions between openness and self-reliance, cooperation and independence.22  
When trade and health, sovereignty and cooperation, necessity and want clash in 
a tug-of-war, an opportunity is ripe to examine our legal systems, harmonize 
conflicts, and bridge the gaps.   

 
15 WTO General Council, Securing LDCs Emergency Access to Essential Medical and Food Products to Combat the 

COVID19 Pandemic.” Communication by Chad on Behalf of the LDC Group. WT/GC/211, (2020) [hereinafter 
“Chad Communication.”]  

16 Evenett, supra note 6 at 6.  
17 Chad Communication at ¶3. 
18 Evenett, supra note 6 at 2. 
19 Id. at 6.  
20 Id. at 5.  
21 Farrell and Newman, supra note 8.   
22 Anthea Roberts and Nicolas Lamp, Is the Virus Killing Globalization? There’s No One Answer in  BARRON’S (15 

March 2020), available at, https://www.barrons.com/articles/is-the-virus-killing-globalization-
theresno-one-answer-51584209741.  
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CONTEXTUAL BACKGROUND  

Trade plays a crucial role in fulfilling the right to health.  The flow of 
goods will affect availability and access to crucial supplies.  Thus, health is 
directly affected by trade policies. 23   COVID-19’s detrimental effects on a 
massive global and widespread scale, however, has called to question all previous 
legal and political assumptions of the right to health and the role of trade in the 
protection of this right.  

Trade and Health in the International Health Regulations  

In PHEICs, the applicable nascent convention is the International Health 
Regulations 2005 (hereinafter, “IHR”), the sole binding instrument for the 
“prevention and control of the international spread of disease.”24   However, the 
IHR only entered into force in 2007 and is still in its infancy.25  

A PHEIC as defined under Article 1(1) of the IHR is an “extraordinary 
event” which: (i) “constitutes a public health risk to other States through the 
international spread of disease,” and which would(ii) “potentially require a 
coordinated international response.”  At the outset therefore, the mere 
declaration of a PHEIC, already implies a heightened degree of cooperation among 
States.  In fact, a significant risk of trade restriction is among the guiding tools 
used in declaring a PHEIC.26   

The linkage between trade and health is manifest in the IHR’s purpose 
which requires that any health response must “avoid unnecessary interference 
with international traffic and trade.”27   

 
23 Richard Smith, Chantal Blouin and Zafar Mirza, et al., Trade and Health: Towards Building a National Strategy, 

World Health Organization (2015), 2.  
24 Gian Luca Burci, The Outbreak of COVID-19 Coronavirus: Are the International Health Regulations Fit for the Purpose? 

EJIL TALK (27 February 2020) available at, https://www.ejiltalk.org/the-outbreak-of-covid-
19coronavirus-are-the-international-health-regulations-fit-for-purpose/.  

25 Julie E. Fischer, et al., The International Health Regulations (2005): Surveillance and Responses in an Era of Globalization, 
Stimson Center (2011), available at www.jstor.org/stable/resrep10843.   

26 INTERNATIONAL HEALTH REGULATIONS (2005) [hereinafter, “IHR”], Decision Instrument, Annex 
1.   

27 IHR, Art. 2.  
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Simply put, the IHR seeks a balancing act between a State’s right to 
uphold its domestic health interest, with obligations not to interfere with 
international trade. 28   This calibration of both health and trade interests is 
evident in the IHR’s principles, which reads:  

“ARTICLE 3. Principles. x x x (4) States have, in accordance 
with the Charter of the United Nations and the principles 
of international law, the sovereign right to legislate and 
to implement legislation in pursuance of their health 
policies.  In doing so, they should uphold the purpose of 
these Regulations.” (emphasis and underscoring supplied)  

In this respect, nothing in the IHR precludes States from imposing their 
own regulations29 in responding to a pandemic for as long as consistency with 
the IHR’s purpose30  and human rights31  is maintained.  

However, there is considerable lack of guidance within the IHR on the 
permissibility and scope of a trade restriction.  The closest it came to explicitly 
addressing unnecessary interference to trade, is enmeshed in Article 43 which 
requires that additional health measures (those that the IHR does not provide 
guidelines for explicitly) must “not [be] more restrictive of international traffic 
[which includes trade 32 ]…than reasonably available alternatives that would 
achieve the appropriate level of health protection;” and if significant interference 
is unavoidable, to provide WHO “the public health rationale and relevant 
scientific information for it.”33  

 
28 David P. Fidler and Lawrence O. Gostin, The New International Health Regulations: An Historic Development for 

International Law and Public Health, 34 J. L. Med. & Ethics 85 (2006), 86.  
29 IHR, Art. 43(1).  
30  WHO, Swine Influenza Statement by WHO Director-General, Dr. Margaret Chan, (27 April 2009) available at, 

https://www.who.int/mediacentre/news/statements/2009/h1n1_20090427/en/.  
31 Trygve Otterson,, Steven J. Hoffman, Gaelle Groux, Ebola Again Shows the International Health Regulations Are 

Broken: What Can Be Done Differently to Prepare for the Next Epidemic?, 42 American Journal of Law & 
Medicine 2-3 (2016), 356-392.  

32 IHR, Art. 1.  
33 IHR, Art. 43.  
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Thus, Article 43 is considered the cornerstone of the IHR as it protects 
affected countries against overly restrictive measures.34    

Encroached in broad strokes, the IHR lacks standards to gauge a 
reasonably necessary restriction, and indicators for achieving an “appropriate 
level of health protection.”   While temporary35 and standing36 recommendations 
have been issued by the Director-General of the WHO, they remain non-
binding.37  As seen in the Ebola outbreak in West Africa, at least 40 countries 
imposed measures that significantly interfered with international trade, despite 
the recommendations by the WHO Director-General; in consequence, the 
countries affected suffered political, and economic repercussions, and barriers 
to access of basic supplies.38    

The Regime of Trade Law  

Perhaps the reluctance of the IHR to provide clear-cut trade guidelines, is 
largely owed to trade law’s “self-contained regime” status in international law.    

The conclusion of the General Agreement on Tariffs and Trade (GATT) 
cemented the establishment of the World Trade Organization (“WTO”).   An 
astounding 90% of world trade is undertaken under its wing, leading to the 
WTO’s recognition as the principal body in international trade management.39    
Moreover, unlike the IHR which does not have a strong enforcement 
mechanism, 40  the WTO has a quasi-judicial dispute settlement mechanism, 
binding upon all WTO members.  This mechanism is considered the most novel, 
and far-reaching.41   In this respect, it is far more powerful than any other treaty 
in enforcing compliance.    

 
34 WHO, Strengthening Response to Pandemics and Other Public-Health Emergencies: Report of the Review Committee on the 

Functioning of the International Health Regulations (2005) and on Pandemic Influenza (H1N1) 2009) (2011), 56.  
35 IHR Art. 15.  
36 IHR Art. 16.  
37 Fidler and Gostin, supra note 28 at 90.  
38 WHO, Report of the Ebola Interim Assessment Panel (2015), ¶16.  
39 Douglas W. Bettcher, Derek Yach, and Emmanuel G. Guindon, Global trade and health:  key linkages and future 

challenges, 78 International Journal of Public Health 4 (2000), 521-534.  
40 Fidler and Gostin, supra note 28 at 91.  
41 Sarah Joseph, BLAME IT ON THE WTO: A HUMAN RIGHTS CRITIQUE (2011), v.  
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As a general rule, the GATT pursues the reduction of barriers to trade;42  
it provides however, opt-out mechanisms.   As a result, there is at least an 
argument that export restrictions on essential medical supplies are justified,43 
even during a public health emergency.  

These opt-out mechanisms are provided in three possible articles under 
the GATT, namely: (1) Article XI(2)(a) on general elimination of quantitative 
measures; (2) Article XX(b) on general exceptions for health reasons; and (3) 
Article XXI(b)(iii) (on security exceptions).  These possible exceptions will be 
elaborated, in seriatim.  

 The first possible exception lies in Article XI on the general elimination 
of quantitative restrictions, as follows:  

“ARTICLE XI. General Elimination of Quantitative Restrictions.   
1. No prohibitions or restrictions other than duties, taxes, 
or other charges, whether made effective through quotas, 
import or export licenses or other measures, shall be 
instituted or maintained by any contracting party or on the 
exportation or sale for export of any product destined for 
the territory of any other contracting party.  

2. The provisions of paragraph 1 of this Article shall not extend to 
the following:  

(a) Export prohibitions or restrictions temporarily applied 
to prevent or relieve critical shortages of foodstuffs or 
other products essential to the exporting contracting 
party.” (emphasis and underscoring supplied)  

 
42 See Edwin J. Madaj, J.Jackson, The World Trading System: Law and Policy of International Economic Relations, 14 

Fordham International Law Journal 1 (1990).  
43 Mona Pinchis-Paulsen, COVID-19 Symposium: Thinking Creatively and Learning from COVID-19—How the WTO 

can Maintain Open Trade on Critical Supplies, in OPINIO JURIS,  available at 
https://opiniojuris.org/2020/04/02/covid-19-symposium-thinking-creatively-and-learning-
fromcovid-19-how-the-wto-can-maintain-open-trade-on-critical-supplies/.  
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To date, only one dispute has been decided under this provision.44  In 
China-Raw Materials,45 the Appellate Body found China’s export restrictions on 
steel fell below the requirements under Article XI(2)(a)—that such measure be: 
(i) “temporarily applied,” (ii) to “relieve critical shortages” of (iii) “foodstuffs or 
essential products.” 46   The Appellate Body maintained that this temporal 
restriction may be adopted, whether or not the duration was fixed in advance.47    

The provision’s temporal criteria prove problematic in a PHEIC of such 
levels as COVID-19.  With no prospect of a cure in sight, concerns as to the 
length of such “temporary” measure may be stretched to the point of becoming 
indefinite as the provision does not require advance notification.  There is 
therefore a need to examine to what extent a measure may be “temporarily 
applied,” the characterization of a product as “essential,” and the criteria for 
determining the existence of a “critical shortage.”  If demand for a certain good 
during a pandemic increases, what factors will be deemed sufficient to allow 
hoarding goods or restricting exports?    

It must be emphasized that the only case to have ever dealt with this 
provision, involved China’s alleged shortages in the production of steel.  It did 
not concern any public health interest that the State wished to protect.    

 A second possible defense is the general exception clause enshrined in 
ART XX(b) of the GATT:  

“ARTICLE XX. General Exceptions.  Subject to the 
requirement that such measures are not applied in a manner 
which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where the same 
conditions prevail, or a disguised restriction on international 
trade, nothing in this Agreement shall be construed to 
prevent the adoption or enforcement by any contracting 

 
44 Joost Pauwelyn, Export Restrictions in Times of Pandemic: Options and Limits Under International Trade Agreements, in  

Richard Baldwin and Simon Evenett, COVID-19 AND TRADE POLICY: WHY TURNING 
INWARD WON'T WORK (2020) 103-109.    

45 WTO Appellate Body, China – Raw Materials, WT/DS394/AB/R;WT/DS395/AB/ R; WT/DS398/AB/R (30 
January 2012) [hereinafter “China-Raw Materials AB”].  

46 China-Raw Materials AB, ¶326.  
47 China-Raw Materials AB, ¶331.  
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party of measures x x x (b) necessary to protect human, 
animal, or plant life or health;” (emphasis supplied)   
 

Existing GATT jurisprudence on this provision, saw trade-restrictive 
measures easily passing scrutiny, as the goods in question were found harmful to 
the invoking-State.  For instance, in Thailand—Cigarettes, Thailand’s prohibition 
in the importation of cigarettes was justified by the Panel, as “smoking 
constitutes a serious risk to human health.” 48  In Brazil—Retreaded Tyres import 
restrictions on retreaded tires, was justified as they were “breeding grounds for 
mosquitoes” which are carriers of “mosquito borne diseases.”49    

This is not the case with the goods concerned in a PHEIC which are 
essential and indispensable in the fight against COVID-19.    It is interesting that 
ART XX(b) has never been invoked in the context of a PHEIC, where the 
product subject to a trade restriction is the remedy for the alleged public health 
concern, and not the cause thereof. 

Further, none of these health-issues came close to a state-of-emergency.  
Thus, the necessity test under the GATT has never been considered before in 
light of competing State interests and international protection of human rights.  
Particularly, how broad can Article XX be read? How is “necessity” measured? 
How is disguised protectionism evident?  More importantly how is the term 
“where the same conditions prevail” to be treated in a global pandemic?   

It is likely that if the same standards used in these cases were to be applied 
in the context of PHEIC, it would significantly lower the standard of necessity 
and cooperation, demanded in a global pandemic.  Emphasis must also be given 
to the fact that unlike Article XI(2)(a) which requires a measure to be temporary, 
the measures, if found to be permissible under Article XX(b) may be imposed 
permanently.50  In this respect, it is far more powerful and over-reaching.  

 
48 GATT Panel, Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes, WT/DS10/R (7 November 

1990) [hereinafter, “Thailand-Cigarettes GP”].   
49 GATT Panel, Brazil—Measures affecting imports of retreaded tyres,  WT/DS332/R (12 June 2007); [hereinafter, 

“Brazil-Retreated Tyres GP]; WTO Appellate Body, Brazil—Measures affecting imports of retreaded tyres, 
WT/DS332/AB/R, (3 December 2007) [hereinafter, “Brazil—Retreaded Tyres AB”].  

50 Pauwelyn, supra note 44. 
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Finally, a third exception may be invoked under Article XXI(b)(iii), for 
Security Exceptions.  The provision allows WTO Members to excuse themselves 
from GATT obligations for what “it considers necessary for the protection of 
its essential security interests …taken in time of war or other emergency in 
international relations.”51 While generally this applies between belligerents in an 
armed conflict, there is concern as to its invocation in PHEICs, owing to the 
seeming flexibility of the term “other emergency in international relations.”   Will  
a PHEIC of such extent as the COVID-19, be considered an “emergency in 
international relations?”    
 

Without clear guidance on these matters, the WTO can unwittingly, 
become the breeding ground for increased protectionism, at a time when trade 
openness is most needed.  

  

STATEMENT OF THE PROBLEM  

The characterization of a disease as a “PHEIC,” is pregnant with demands 
for international cooperation.  This cooperation is especially required in 
international trade, as essential goods and equipment provide the first line of 
defense in the war against a virus as lethal and contagious as COVID-19.  

The IHR’s raison d’etre is to streamline health measures with the least 
intrusion to trade as possible, however, it fails to provide guidelines to ensure 
trade remains open in a global pandemic.  While guidelines may be provided by 
the WHO Director-General, they are merely recommendations and are not 
legally binding.  Moreover, the IHR does not contain any formal enforcement 
mechanism for non-compliance,52  and the WHO Constitution is tragically silent 
on the matter.53   Instead, compliance is dependent on States’ own recognition 
that containing public health threats and assisting other states in building their 

 
51 IHR, ART XXI(b)(iii). 
52 Fischer, et al., supra note 25 at 14.  
53 David  P.  Fidler,  Return  of  the  Fourth  Horseman:  Emerging  Infectious  Diseases  and   

International Law, 81 Minn. L. Rev. 771 (1997), 774‐75, 793.  
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own capacities, ultimately serves their own interest as well.54   This lacuna renders 
the IHR inutile in securing the cooperation that its very own purpose entails.    

This is the first problem.  

The WTO on the other hand, provides opt-out mechanisms from its 
generally trade-liberal stance.  These can come in the form of quantitative 
restrictions, health policy exemptions, and escape clauses for national security 
interests.  Current guidance and jurisprudence from the WTO Appellate Body 
or the GATT Panel on their application do not contemplate PHEICs or 
emergencies.  Without a clear rules-based framework for trade in PHEICs, the 
full protection of the right to health will remain an unreached goal in many 
countries55 that are heavily dependent on imports of essential medical supplies.  
In sum, the GATT is at risk of becoming a scapegoat for trade-restrictive 
measures.  

This is the second problem.  

  

QUESTIONS PRESENTED  

Primary Question  

How should the GATT exceptions be reconciled with the obligation of 
coordinated response and global cooperation under the IHR, in securing the 
right to health during PHEICs? 

Corollary Questions   

(1) What is the nature and scope of the right to health and does it have 
concomitant extra-territorial obligations?  

 
54 R. Katz and J.E. Fischer, The Revised International Health Regulations: A Framework For Global Pandemic Response, 3 

Global Health Governance 2 (2010).  
55  ECOSOC, General Comment No 3: The Nature of States Parties Obligations (Article 12), E/1991/23 (1990) 

[hereinafter, “GC 3”], ¶14.  
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(2) How should the GATT opt-out mechanisms be interpreted in a 
manner consistent with the right to health? 

(3) How can the right to health in trade measures be judicially 
enforced?  

  

OBJECTIVE OF THE STUDY  

This thesis aims to propose a legal framework for states in creating trade 
policy responses to pandemics.     

First, it will establish that each state has extra-territorial duties in the 
protection of the right to health, and this duty involves the implementation of a 
sustainable and open trade policy that enables equal and non-discriminate access 
to health care and essential medical supplies and equipment.    

Second, it will examine the criteria for invoking trade exceptions under 
the GATT and provide an interpretation that takes into consideration the right 
to health.  

Finally, it will explore the possibility of judicially enforcing such claims in 
the WTO DSU for trade disputes with health-related dimensions.  

  

SIGNIFICANCE OF THE STUDY  

The synergies between the IHR and the GATT show that the right to 
health is affected by trade activity.56  Thus, the researcher hopes to forward a 
rules-based pandemic response in order to provide more certainty 57   and 

 
56 See Fidler and Gostin, supra note 28 at 86.  
57 Pedro A. Villareal, Can They Really Do That? States’ Obligations Under the International Health Regulations in Light of  
 COVID-19  Part  II  in  OPINIO  JURIS  (31  March  2020),  available  at  

http://opiniojuris.org/2020/03/31/covid-19-symposium-can-they-really-do-that-states-
obligationsunder-the-international-health-regulations-in-light-of-covid-19-part-ii/.  
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effective ways of protecting the balance between global health and international 
trade.58  

The twin values of prosperity and liberty can be protected even during a 
pandemic, when states coordinate their responses with the view that the sanctity 
and the quality of human life, should be afforded to all peoples. 

  

SCOPE AND LIMITATIONS OF THE STUDY  

This study is limited to the application of the GATT exceptions during 
PHEICs.   It focuses on the right to health, particularly on the right to universal 
access to health facilities and goods.  As the study delves into harmonizing the 
obligations under the IHR and the GATT, it presupposes that the states of 
concern, are parties/members of both the IHR/WHO and the GATT/WTO. 

The goods subject to the study are those essential and medical supplies as 
contemplated under Article 12(2)(d) of the ICESCR.  Thus, while food and 
agricultural products also have implications to health, they are not part of the 
scope of this study.  Moreover, trade in services will not be addressed as this is 
governed by a separate regime, the General Agreement on Trade in Services (GATS).  

Moreover, while “trade” under the IHR also delves on the potential of 
contaminated goods becoming vectors for international spread of diseases, this 
issue is excluded.  Thus, the safety of the product subject to the trade restriction, 
is already presupposed.  

While trade-health tensions may also arise within other WTO agreements 
such as the Agreements on Technical Barriers to Trade (TBT), Sanitary and 
Phytosanitary Measures (SPS), and Trade-Related Intellectual Property Rights 
(TRIPS), these are beyond the scope, as the analysis is confined to an 
interpretation of the GATT exceptions.  These agreements may however, be 
referred or cited in the study for purposes of analogy or comparison.  

 
58 Fidler and Gostin, supra note 28 at 86.  
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Finally, while issues affecting access to essential supplies are also present 
in regional and bilateral trade agreements, this study is centered on the global 
context of trade.  Hence regional and bilateral agreements under the auspices of 
either the WHO or WTO, are excluded.  

  

METHODOLOGY AND RESEARCH DESIGN  

In responding to the research questions in chapter one, the research 
strategy of the thesis will employ the following techniques:  

Blackletter Law Methodology  

This method analyses legal doctrines as they are presented in legal texts.59  For 
this purpose, the following primary and secondary sources of law will be 
analyzed:  

1) Universal Declaration of Human Rights   
2) The Charter of the United Nations   
3) International Covenant on Civil and Political Rights  
4) International Covenant on Economic, Social, and Cultural Rights 
5) Maastricht Principles on Extraterritorial State Obligations in Area of 

ESCR  
6) The Constitution of the World Health Organization  
7) 2005 International Health Regulations and its travaux preparatoires;  
8) 1948 General Agreement on Tariffs and Trade and its travaux preparatoires  

 

The current body of jurisprudence by the WTO’s Dispute Settlement 
Body and its Appellate Body will be examined.  Decisions rendered by 
international tribunals on the right to health, and general principles of 
international law will be considered.  This include decisions by the International 
Court of Justice (“ICJ”) and its predecessor, as well as decisions by other human 
rights bodies such as the UN Human Rights Committee, and the European 

 
59 Laura Lammasniemi, LAW DISSERTATIONS: A STEP-BY-STEP GUIDE, (2018).  
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Court of Human Rights.   Case law on the national or domestic level will also be 
examined.  

Socio-legal Methodology  

This method is considered the “sociology of law” or “law in action.”60  
This approach considers that the law must be never be evaluated “in isolation 
from its relationship with society, politics, and morality.”61    

Consequently, to understand how the IHR/WHO and the GATT/WTO 
regimes operate on the ground, this paper will look into state practice, particularly 
members of the WHO and the WTO and their attitude towards the right to 
health and trade.  Reports from the government, NGOs, and the special 
rapporteurs of relevant UN councils and bodies will be closely considered.  

 

  
REVIEW OF RELATED LITERATURE  

Pauwelyn in an article titled, Export Restrictions in Times of Pandemic, 62 
addressed the options and limitations of international trade agreements imposed 
by countries restricting trade allegedly in public interest. However, her analysis 
was limited to characterizing limitations solely within the GATT.  This thesis 
differs as it not only addresses the GATT limitations but also proposes a 
framework of cooperation, taking into account IHR principles.  

Fischer, Julie, and Katz in a study published in the journal of Global Health 
Governance 63  tackled tensions between global governance of disease control 
measures and national sovereignty.  However, they focused on the IHR’s 
requirements on information dissemination and capacity-building.  This study 

 
60 Ibid.  
61 Ibid.  
62 Pauwelyn, supra note 44.     
63 Katz and Fischer, supra note 54.  
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differs as it is focused on the IHR’s requirement on unnecessary interference 
with trade measures.  

Pinchis-Paulsen, in the Opinio Juris Symposium on COVID-19,64 proposes 
the idea of designing Inverse-Exceptions within the GATT.  She argues that 
these should be designed only “for urgent global concerns” on the premise that 
“in an interconnected world, there are some challenges that require global action, 
even if on a select and temporary basis.”  This study differs as it does not 
consider designing a distinct new set of exceptions, applicable only in PHEICs.  
Its approach is to propose a framework to avoid the possibility of exploiting the 
existing exceptions to create unnecessary restraints on trade during pandemics.  

Mackey and Liang, in the Journal of Public Health and Policy, addresses the 
absence of “public health emergencies as a separate, unique category” within the 
WTO.  They suggest that a new forum should be developed that combines both 
expertise of WTO and WHO.65   This study on the other hand seeks to explore 
the judicial enforcement of health-trade claims within the WTO bodies 
themselves, albeit utilizing the expertise of the WHO for matters that lie outside 
the WTO’s competence.    

Otterson, Trygve, Hoffman, and Groux, in the American Journal of Law & 
Medicine addressed the issue on trade by asserting that at most, State should take 
account of human rights.66  However, their study is hyper-focused on the IHR 
and did not explore the GATT exceptions and how respect for human rights in 
the trade regime may be explored in this context, which this study seeks to do.  

Fidler, in a study in the Minnesota Law Review dealt with the lack of 
enforcement mechanism within the WHO Constitution.67 This study however, 
seeks to explore the viability of the GATT’s Appellate Body and dispute 
settlement mechanism as a means through which shortcomings in the minimum 
duty of States in responding to PHEICs in their trade policies, may be addressed.  

 
 

64 Pinchis-Paulsen, supra note 43.  
65 Tim K. Mackey and Bryan A. Liang, Lessons from SARS and H1N1/A: Employing a WHO-WTO forum to promote 

optimal economic-public health pandemic response, 33 Journal of Public Health Policy (2012), 119–130.  
66 Otterson et. al., supra note 31. 
67 Fidler, supra note 53. 
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PART II.  
THE NATURE AND SCOPE OF THE RIGHT TO HEALTH  

-------------------------------------------------------------------------------------   

“The need of the hour, is to balance national interest with international survival.” 68   
-Chief Justice Artemio Panganiban  

 
The right to health has for a time animated the discourse within the WHO 

and the WTO.  State representatives, and officials have openly made calls for 
States to uphold the right to health in the pandemic response.69     

In this chapter, the following crucial points will be elucidated: Firstly, the 
right to health is a progressive attainable standard a State must uphold to the 
“maximum of its resources;” consequently, inequality and discrimination 
between and within states in these resources, has led to an emerging notion of 
global health.  Secondly, the right to health holds extra-territorial obligations 
which can be implied from conventional and soft law instruments.  Finally, the 
minimum core approach defines the justiciable obligations of this right.  

  

[A] The Progressive Standard of the Right to Health, and the 
Emerging Notion of Global Health  

----------------  

To be precise, the term “right to health” is at most, a shorthand for all the 
health-related obligations in fundamental human rights treaties, and international 
law principles. 70   In fact, the term “right to health” is rarely ever used in 
multilateral treaties.   

 
68  Artemio V. Panganiban, Judicial Globalization (2003), available at 

https://apo.org.au/sites/default/files/resource-files/2003-03/apo-nid6950.pdf.  
69  WHO, Joint statement by WTO Director-General Roberto Azevêdo and WHO Director-General Tedros Adhanom 

Ghebreyesus, (2020), available at https://www.who.int/news/item/20-04-2020-joint-statement-by-
wtodirector-general-roberto-azev%C3%AAdo-and-who-director-general-tedros-adhanom-ghebreyesus.  

70 Virginia A. Leary, The Right to Healh in International Human Rights Law, 1 Health And Human Rights 1, at 28.  
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The Universal Declaration of Human Rights (UDHR), providing an 
authoritative interpretation of the UN Charter 71  and expressing general 
principles of law72 reads, “Everyone has the right to a standard of living adequate 
for the health and well-being;”73  synonymous language can also be gleaned from 
the International Covenant on Economic, Social, and Cultural Rights (ICCPR) 
which requires that, “…States Parties to the present Covenant recognize the 
right of everyone to the enjoyment of the highest attainable standard of physical 
and mental health.”74  In like manner, the World Health Organization (WHO) 
Constitution’s Preamble states that every human being “without distinction of 
race, religion, political belief, economic or social conditions,” has the 
fundamental right to “the highest attainable standard of health.”75     

These show that the “right to health,” is a misnomer; rather, the right is 
towards an “adequate standard,” or “the highest attainable standard” of health, which 
a State is at all costs, under an obligation to respect, protect, and fulfill.  
International law, at the bare minimum, requires the State to meet this attainable 
standard.    

To achieve this, the ICCPR requires a State to perform its obligations “to 
the maximum of its available resources.”76  Admittedly, States are not similarly 
situated in terms of capacity-building and resources.  In fact, with the 
implementation of the IHR core capacities alone, a significant gap was noted in 
vulnerable States with weaker health infrastructures.77  

 
71 See International Conference on Human Rights, (Final Act of the International Conference on Human Rights, U.N. 

Doc. A/CONF/32/41, (1968).  
72 ICJ, United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), ICJ Reports (1980), [hereinafter, “Tehran 

Hostages”], ¶91.  
73 UNIVERSAL DECLARATION OF HUMAN RIGHTS [hereinafter, “UDHR”], Art., 25.  
74 INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS, [hereinafter,  

“ICCPR”], Art 12.  
75 CONSTITUTION OF THE WORLD HEALTH ORGANIZATION, [hereinafter, “WHO Constitution,”], 

Preamble.  
76 ICCPR, Art. 2(1).  
77 WHO, Public health emergencies: Preparedness and ,Response. Annual Report on the Implementation of the International 

Health Regulations (2005), Report by the Director-General,  A72/8. (2019) [hereinafter “IHR 
Implementation”] ¶35.  
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Pervasive poverty in LDCs has contributed to a rise in infectious diseases, 
shorter lifespans, and a diminished quality of life.78  In fact, in the 20th century 
alone, 14% of the world was malnourished, 16% without clean drinking water, 
and 40% are deficient in basic sanitation.79  

This only bolsters the argument that the right to health has an inseparable 
social dimension.  To reduce these inequalities, General Comment No. 3, of the 
Committee on Economic, Social, and Cultural Rights (hereinafter “ECOSOC”) 
which monitors implementation of the ICCPR80 interpreted the phrase “to the 
maximum of its available resources” to refer to both the resources within a State, 
and those without—from the community of nations through international 
cooperation and assistance.81  

As emphasized by the ECOSOC in General Comment No. 14, “States parties 
and other actors in a position to assist, to provide ‘international assistance and  
cooperation, especially economic and technical,’” must do so to enable 
developing countries to fulfill their core and other obligations.” 82   

Likewise, no less than the United Nations General Assembly (UNGA) 
enacted Resolution 58/3, calling for enhancing global public health capacities.  
While Resolution 58/3 recognized that this duty lies primarily for each State, it 
recognized however, that “the magnitude of the necessary response may be beyond the 
capabilities of many developing states.”83  Consequently, greater cooperation was called 
for, especially in rendering assistance to LDCs. 84    In consequence, the 
economically developed States are accorded obligations to assist developing 
ones.   

These developments catapulted the evolution of the right to health—
from that of an “individual right” of persons against a single State duty-bearer, 

 
78 T. W. Pogge, Human rights and global health: A research program, Metaphilosophy 36 (2005), 182–209.  
79 Ibid.  
80 Philip Alston, Out of the Abyss: The Challenge Confronting the New U.N. Committee on Economic, Social and Cultural 

Rights, 9 Human Rights Quarterly, (1981), 332-381.  
81 GC 3, ¶13.  
82  ECOSOC, General Comment No. 14, The Right to the Highest Attainable Standard of Health, UN Doc. 

E/C.12/2000/4 (2000), [hereinafter “GC 14”] ¶45.  
83 UNGA, RESOLUTION 58/3, A/RES/58/3/ (2003).    
84 Ibid.    
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to a “collective right” of peoples against a plethora of multiple duty-bearers in 
the international community.85   This notwithstanding, the obligation remains 
for each State individually, “to ensure the widest possible enjoyment of the 
relevant right under the prevailing circumstances.”86 In other words, “collective 
rights” in global health should complement the “individual right” to health.87    

Global health and collective rights particularly come to fore with the 
emergence of outbreaks and major infectious diseases.  Discrimination both 
within and between states heightens, creating greater tension, and exacerbating 
the health crisis.  It is for this purpose that the IHR (2005) espouses critical 
cooperation between states.  In fact, the very declaration of a PHEIC, is by 
definition, pregnant with the notion of global health as the IHR characterizes it 
is an “extraordinary event…to potentially require a coordinated international 
response.”88  

 

[B] The Extraterritorial Basis of the Right to Health  
----------------  

The evolving concept of an international health law regime has met with 
scholarly criticism.89  Proponents against this concept have insisted that extra-
territorial obligations do not exist under the ICESCR,90  that  ECOSOC’s General 
Comment No. 14 imposed obligations beyond what the states have accepted.91    

 
85 Benjamin Mason Meier and Ashley M. Fox, International Obligations through Collective Rights: Moving from Foreign 

Health Assistance to Global Health Governance, 12 Health and Human Rights 1 at 61.  
86 GC 3, ¶11. 
87 Meier and Fox, supra note 85, at 66.  
88 IHR, Art 1.  
89 Meier and Fox, supra note 85 at 64.  
90 Louis Henkin, THE AGE OF RIGHTS (1990), 44.  
91 R. Künnemann, Extraterritorial application of the international covenant on economic, social and cultural rights, in F. 

Coomans and M. T. Kamminga (eds), EXTRATERRITORIAL APPLICATION OF HUMAN RIGHTS 
TREATIES (2004); B. M. Meier and L. M. Mori, The highest attainable standard: Advancing a collective human 
right to public health, Columbia Human Rights Law Review 37 (2005), 101–147; and K. Gorove, Remarks at 
the ninety-eighth annual meeting of the American Society of International Law: Shifting norms in international health law,” 
American Society of International Law Proceedings 98 (2004), 18–20.  
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On the contrary, extraterritorial acts of States affect the realization of 
human rights of individuals, groups, and peoples.92  These extra-territorial duties 
have legal moorings under fundamental human rights treaties and soft law 
instruments.    

Recognized as a normative source of extraterritorial obligations, imposing 
duties not only to those within a State’s jurisdiction or control, but even of third 
states,93 Article 28 of the Universal Declaration of Human Rights provides that, 
“Everyone is entitled to social and international order in which the rights and 
freedoms set forth in this Declaration can be fully realized.”   

The Maastricht Principles on Extraterritorial Obligations of States in the Area of 
Economic Social and Cultural Rights also provides clarity on this extraterritorial 
obligations to realize ESC rights, to “give effect” to the UN Charter.94  Principle 
3 requires all states to respect, protect, and fulfil human rights “both within their 
territories and extraterritorially.”  

Read together with Principle 9 of the Maastricht Principles, a 
comprehensive elucidation of the situations in which these extra-territorial duties 
may arise is given, in particular to:  

“PRINCIPLE 9. Scope of jurisdiction.  A State has obligations 
to respect, protect and fulfil economic, social and cultural 
rights in any of the following:   

xxx 

b) situations over which State acts or omissions bring 
about foreseeable effects on the enjoyment of 

 
92  MAASTRICHT PRINCIPLES ON EXTRATERRITORIAL OBLIGATIONS OF STATES IN THE 

AREA OF ECONOMIC, SOCIAL, AND CULTURAL RIGHTS, [hereinafter, “Maastricht 
Principles”], Preamble.  

93 Asbjørn Eide, The International Human Rights System in Asbjørn Eide et al. (Eds.), FOOD AS A HUMAN 
RIGHT (1984), 152, 159.  

94 Maastricht Principles, Preamble.  
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economic, social and cultural rights, whether within 
or outside its territory; (emphasis supplied) 

Thus extraterritorial duties remain where “the enjoyment of human rights 
outside its national territory,” is affected, “even in the absence of effective control or authority 
over a situation or a person.”95 

As the European Court of Human Rights (ECHR) has noted, “a State’s 
responsibility may…be engaged on account of acts which have sufficiently 
proximate repercussions on rights guaranteed by the Convention, even if those 
repercussions occur outside its jurisdiction.”96  The Inter-American Commission on 
Human Rights (IAmCHR) likewise held that “a state party to the American 
Convention may be responsible under certain circumstances for the acts and 
omissions of its agents which produce effects or are undertaken outside that 
state's own territory.”97  

Included in these acts are trade deals which upon implementation, 
undermine another State’s capacities in fulfilling its human rights duties.98   

Thus, the ECOSOC in General Comment No. 14 explicitly prohibits legal or 
political maneuvers that affect the “realization of rights” in other states;99 and 
mandates facilitating the entry of “essential health facilities, goods and services 
into other countries;” 100  giving consideration of the right to health in 
international agreements; 101  even ensuring that actions made by States “as 
members of international organizations” give due regard for the right to 
health.102  

 
95 Id. at 1108. 
96 ECHR, Ilascu and Others v. Moldova and Russia, Appl. No. 48787/99 (2004), ¶317.  
97 IAmCHR, Victor Saldaῆo, Report No. 38/99, OEA/Ser.L/V/ll.95 Doc. 7 (1999), ¶17.  
98  Olivier De Schutter, A Human Rights Approach to Trade and Investment Policies in FIAN and others, THE 

GLOBAL FOOD CHALLENGE: TOWARDS A HUMAN RIGHTS APPROACH TO TRADE AND 
INVESTMENT POLICIES (2009), 20.  

99 GC 14, ¶39.  
100 GC 14, ¶39.  
101 GC 14, ¶39.  
102 GC 14, ¶39.  
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General Comment No. 14 even went as far as calling for a halt on “embargoes 
or similar measures restricting the supply of another State with adequate 
medicines and medical equipment.”103  

The Constitution of the World Health Organization (“WHO Constitution”) 
reechoing the universal nature of the right to health, noted that the “extension 
to all peoples of the benefits of medical, psychological, and related knowledge is 
essential to the fullest attainment of health.”104  

Taking off from the WHO Constitution’s mandate of universal 
guarantees, Article 43.2 of the IHR provides that countries cannot unilaterally 
implement additional health measures on their own; instead, they must ground 
their measures on “scientific principles,” “scientific evidence,” and “advice from 
WHO.”105     

Therefore, any measure in response to a health crisis must be done with 
a view to prevent undermining the health interest of other states.   The tenor of 
Article 43.1, which adamantly emphasizes that additional health measures “shall 
not be more restrictive of international traffic and not more invasive or intrusive 
to persons than reasonably available alternatives,” is a reflection of the CESCR’s 
declaration in General Comment No. 14 to halt detrimental embargoes.106  As 
affirmed by Special Rapporteur on the Right to Health, Paul Hunt, “States 
should respect the enjoyment of the right to health in other jurisdictions, and 
ensure that no international trade agreement or policy adversely impacts upon the right to health 
in other countries.”107  

     

 
103 GC 14, ¶41.  
104 WHO Constitution, Preamble.  
105 IHR, Art 43.  
106 GC 14, ¶41.  
107  ECOSOC, Report of the Special Rapporteur, Paul Hunt.  Addendum.  Mission to the World Trade Organization, 

E/CN.4/2004/49/Add.1 [hereinafter “WTO Mission Report”].  
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[C] The Minimum Core of the Right to Health  
----------------  

As with all human rights, the right to health has three prongs of 
obligations—“respect”, “protect” and “fulfil.”108   Particularly, the obligation 
to fulfil “requires States to adopt appropriate legislative, administrative, 
budgetary, judicial, promotional and other measures towards the full realization 
of the right to health.”109  

Applying the GATT opt-out mechanisms in a manner consistent with the 
right to health, is called for in this obligation.  Implicit in this duty, is the concept 
of the minimum core of human rights. 

The minimum core has gained traction in various General Comments of 
the Human Rights Committee110 but the ECOSOC was the first to articulate the 
concept,111 introducing it in General Comment No. 3:   

“xxx the Committee is of the view that a minimum core 
obligation to ensure the satisfaction of, at the very least, 
minimum essential levels of each of the rights is incumbent 
upon every State party.”112(emphasis and underscoring supplied)  

This approach was primarily employed to respond to the challenge posed 
by the progressive realization clause and its reference to available resources.113  
In subsequent general comments, however, the Committee elevated it as a 
“presumptive legal entitlement,” a “non-derogable obligation,” and an 
“obligation of strict liability.”114  A consequence of the immediate nature of the 

 
108 GC 14, ¶33.  
109 GC 14, ¶33. 
110 See generally HRC, General Comment No 27: Freedom of Movement (Art 12), CCPR/C/21/Rev.1/Add.9 (1999); 

General Comment No 31: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, 
CCPR/C/21/Rev.1/Add.13 (2004); General Comment No 32: Right to Equality before Courts and Tribunals 
and to a Fair Trial (Art 14), CCPR/C/GC/32 (2007); General Comment No 34: Freedoms of Opinion and 
Expression (Art 19), CCPR/C/GC/34 (2011).  

111 Katharine G. Young, The Minimum Core of Economic and Social Rights: A Concept in Search of Content, 33 The Yale 
Journal of International Law 113, 115.  

112 GC 3, ¶10. 
113  Martin Scheinin, Core Rights and Obligations in Dinah Shelton (ed.) OXFORD HANDBOOK OF 

INTERNATIONAL HUMAN RIGHTS LAW (2013) 537-538.  
114 See GC 14, ¶47; See also Young, supra note 111 at 115.  
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core obligations is that retrogressive measures within their scope will entail a 
violation of the ICESCR,115 for good reason.  As the Committee subsequently 
notes, “If the Covenant were to be read in such a way as not to establish such a 
minimum core obligation, it would be largely deprived of its raison d’être. 116  

In other words, defining a minimum core for rights upholds the effet utile 
of treaties,117   thereby, ensuring their effective application.118     

The minimum core approach is also a tool to eliminate conflict between 
norms and other rights.  As described by Scheinin, UN Special Rapporteur on 
human rights and counter-terrorism, the minimum core is the very essence of the 
right and119 hence, cannot be subject to exceptions or limitations.120  Accordingly 
this core has the “quality of a rule,” and when a conflict falls within its scope of 
application, the rule determines its outcome without further need for 
balancing,121 against other human rights or against any other considerations, 
including national security,122 and in this case, even trade interests.    

Thus it has been employed by the ECOSOC to comment on states’ 
actions that threaten the minimum core rights of those outside their 

 
115 Scheinin supra note 113 at 538.  
116 GC 3, ¶10.  
117  See: Malgosia Fitzmaurice, Interpretation of Human Rights Treaties in Dinah Shelton (ed.) OXFORD 

HANDBOOK OF INTERNATIONAL HUMAN RIGHTS LAW (2013), 764-765.  
118 See: Augusto Antônio Cançado Trindade, International Law for Humankind: Towards a New Jus Gentium: General 

Course on Public International Law (2005) 317 RCADI 9, 60.  
119 Scheinin supra note 113 at 535.  
120 Id. at 539. 
121 Id. at 536. 
122 Id. at 540. 
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jurisdiction, 123  such as “global trade and development” policies, 124  “security 
regimes,”125 and duties of assistance and cooperation.126  

The minimum core approach also finds moorings in state practice. 
Jurisprudence from various states such as Germany, 127  India, 128  and 
Switzerland,129  expressed support for the minimum core to the ICESCR.130  
Regional bodies and human rights tribunals such as the European Committee of 
Social Rights (ECSR),131 the Inter-American Court on Human Rights132 and the 
European Court of Human Rights (ECtHR),133 have also upheld the minimum 
core in various decisions.  

Even the IHR is considered an “innovation” from its predecessors as it 
expressly calls on states to develop “minimum core public health capacities.”134      

 
123 Amrei Muller, The Minimum Core Approach to the Right to Health.  Progress and Remaining Challenges in Sabine Klotz, 

Heiner Bielefeldt, Martina Schmidhuber and Andreas Frewer (eds), HEALTHCARE AS A HUMAN 
RIGHTS ISSUE: NORMATIVE PROFILE, CONFLICTS AND IMPLEMENTATION (2017), 59. 

124 See  ECOSOC, General Comment No. 19: The right to social security (Art. 9 of the Covenant), E/C.12/GC/19 (2008), 
¶61; General Comment No. 18: The Right to Work (Art. 6 of the Covenant) E/C.12/GC/18 (2006) ¶30; Substantive 
Issues Arising in the Implementation of the International Covenant on Economic, Social and Cultural Rights: Poverty and 
the International Covenant on Economic, Social and Cultural Rights, E/C.12/2001/10, (2001) [hereinafter, 
“ECOSOC, Poverty and the ICESCR”] ¶16–17.  

125 See: ECOSOC, General Comment No. 8: The relationship between economic sanctions and respect for economic, social and 
cultural rights, E/C.12/1997/8, (1997) ¶7; General Comment No. 15: The right to water (arts. 11 and 12) 
E/C.12/2002/11 (2003) ¶32; General Comment No. 12: The Right to Food (Art. 11), E/C.12/1999/5 (1999 
¶37.  

126 ECOSOC, Poverty and the ICESCR supra note 124, ¶16.  
127 German Constitutional Court, BVerfG, Judgment of the First Senate of 09 February 2010, 1 BvL 1/09, ¶1-220; 

BVerfG, Judgment of the First Senate of 18 July 2012, 1 BvL 10/10, ¶1-113.  
128 See Supreme Court of India, Paschim Banga Khet Majoor Samity v. State of West Bengal,  Judgment (1996); People’s 

Union for Civil Liberties v. Union of India, Writ Petition (Civil) No. 196 of 2001, Interim Order (2003).  
129 SWISS CONSTITUTION, Article 12.   
130 ECOSOC, Report of the Open-ended Working Group to Consider Options Regarding the Elaboration of an Optional Protocol 

to the ICESCR on its Third Session, E/CN.4/2006/47(2006).  
131 ECSR, European Roma Rights Centre (ERRC) v. Bulgaria, Complaint 48/2008 (2009) ¶37–38; European Roma Rights 

Centre (ERRC) v. Greece, Complaint 15/2003 ¶42.  
132 Dinah Shelton, REGIONAL PROTECTION OF HUMAN RIGHTS (2010), 211.  
133 See ECHR, Gorzelik and Others v. Poland, Appl. No. 44158/98 (2004) ¶105; John Murray v. UK, Appl. No. 

18731/91 (1996) ¶49; Ashingdane v. UK, Appl. No. 8225/78, (1985) ¶57.  
134 IHR, Foreword.  
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In sum, the minimum core approach operates as a framework through 
which permissible restrictions of human rights can be made.  Core obligations 
establish a minimum threshold that all developmental policies, including trade-
related ones, should be designed to respect.135  

To be specific then, what is the minimum core of the right to health?  

 The international community has defined the core of the right to health 
as the “right to access essential health goods and services,” 136  to be 
understood as an absolute standard.137     

As aptly pointed out by Paul Hunt, the Special Rapporteur on the Right 
to Health, emphasized that the “residual obligation” of providing the various 
elements for the realization of the right to health,138  includes granting “access 
to an essential medicine, when an individual or group, for reasons beyond its control, 
is unable to enjoy that element itself, by the means at its disposal.”139   In similar 
fashion, Special Rapporteur on the Right to Food, Jean Ziglar noted that states 
have an obligation to “facilitate an enabling environment” in the realization of 
ICESCR rights,140 which includes the “formulation of equitable trade rules.”141  

The author argues that this residual obligation applies to essential 
medical supplies and equipment, especially in a global pandemic, as the 
availability of these supplies necessarily provides the enabling environment for the 
protection of the right to health during a global pandemic.    

Access is the operative word; not that every individual beyond their 
jurisdiction is adequately supplied, but rather that, at the bare minimum, an 
enabling environment is created that allows individuals access to these goods. 

 
135 ECOSOC, Poverty and the ICESCR supra note 124, ¶17.  
136 GC 14, ¶43.  
137 Muller supra note 123.  
138 WTO Mission Report supra note 107, ¶40.  
139 Id. at 40.  
140 HRC, Report of the Special Rapporteur on the right to food, Jean Ziegler, E/CN.4/2005/47 (2005), ¶57.    
141 Ibid.  
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PART III.  
THE TESTS FOR VALID RESTRICTION OF  TRADE 

DURING PHEICs  
----------------------------------------------------------------  

“One could almost say that trade is human rights in practice.”   
-Pascual Lamy, WTO Director General142   

 
International trade law is considered the most highly-developed regime in 

international law.143   Scholars have argued the impracticability of infusing a 
human rights reading into trade law, 144  as the two regimes are traditionally 
considered to have evolved in “splendid isolation.”145 They urge that re-orienting 
the WTO towards new goals would cause it to neglect its traditional aims and 
would be counterproductive.146   

Lest the author be misconstrued, this study does not attempt to reconfigure 
the WTO into a human rights organization; rather, the bone of contention is to 
show that human rights obligations, particularly the right to health, can be 
enforced within the GATT system itself, thus upholding liberty and prosperity 
within the rule of law.  

Indubitably, the ECOSOC has urged for the integration of human rights 
into trade negotiations. 147   The UN Sub-Commission on Promotion and 
Protection of Human Rights also asserted human rights obligations in 

 
142  WTO, Lamy calls for mindset change to align trade and human rights, (13 Jan., 2010), available at 

https://www.wto.org/english/news_e/sppl_e/sppl146_e.htm.  
143 Kelli K. Garcia and Lawrence O. Gostin, One Health, One World—The Intersecting Legal Regimes of Trade, Climate 

Change, Food Security, Humanitarian Crises, and Migration, 1 Laws (2012), 4-38 at 5.  
144 See Philip Alston, Resisting the Merger and Acqui- sition of Human Rights by Trade Law: A Reply to Petersmann, 13 

EJIL 4 (2002), 15-844;  R. Howse, Human Rights in the WTO: Whose Rights, What Humanity? Comment on 
Petersmann, 13 EJIL 3 (2002) 651-6.  

145 Peter Hipold, Human Rights and WTO Law: From Conflict to Coordination, Archiv des Völkerrechts , Dezember 
2007, 45. Bd., No. 4 (Dezember 2007), 484-516, at 485; see also H. Jackson, Reflections on the Possible 
Research Agenda for Exploring the Relationship between Human Rights Norms and International Trade Rules, in F.  
Abbott et al. (eds.), INTERNATIONAL TRADE AND HUMAN RIGHTS (2006), 19-28.  

146 Hipold supra note 151 at 512; See S. Chio, Conflict of Norms in Public International Law: How WTO Law Relates to 
Other Rules of International Law, 5 World Trade Review 2 (2006), 298-308.    

147 See ECOSOC, General Comment No. 12, The Right to Adequate Food, E/C.12/1999/5 (1999) ¶19, 36; GC 14, ¶39.   
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international trade and investment.148  Even the special rapporteurs of the Sub-
Commission on Human Rights noted the “primacy of human rights law over all 
other regimes of international law” as a “basic and fundamental principle that 
should not be departed from.”149  

To facilitate the discourse, this chapter will be divided into two parts.  The 
first will examine the WTO/GATT regime, in abstracto, through rules of treaty 
interpretation to show that a human rights-based approach is possible within the 
GATT.  The second will involve an in concreto analysis of each of the possible 
GATT opt-out mechanisms in pandemics, reinterpreting them through a human 
rights lens.  

  

[A] The Principle of Systemic Integration and the Evolutive 
Approach to Treaty Interpretation  

----------------  

[A.1] Systemic Treaty Integration     

It must be brought to fore, that WTO law is never divorced from the 
whole corpus of public international law.150  This accrues from the principle of 
systemic integration151 enshrined in Article 31(3)(c) of the Vienna Convention 
of the Law of Treaties (“VCLT”), which recognizes “any relevant rules of 
international law applicable in the relations between the parties,” is part of the 
context of a treaty.152   The foundational crux of which, is that treaties are per se, 
creations of international law;153 therefore, regardless of their subject matter, their 
existence and operation is limited and predicated on being part of the 

 
148 U.N. ESCOR, Comm'n on Hum. Rts., Sub-Comm'n on the Prev. of Discrim & Protect, of Min, Human Rights 

as the Primary Objective of Trade, Investment and Financial Policy, E/CN.4/ Sub.2/1998/45 (1998).  
149 U.N. ESCOR, Comm'n on Hum. Rts, The Realization of Economic, Social and Cultural Rights: Globalization and its 

Impact on the Full Enjoyment of Human Rights, E/CN.4/Sub.2/2000/13 (2000).  
150 Joost Pauwelyn, CONFLICT OF NORMS IN PUBLIC INTERNATIONAL LAW: HOW WTO LAW 

RELATES TO OTHER RULES OF INTERNATIONAL LAW (2003), 26.  
151 ICJ, Case Concerning Oil Platforms (Iran v. United States of America), I.C.J. Reports (2002), ¶41. 
152 VIENNA CONVENTION ON THE LAW OF TREATIES [hereinafter “VCLT”], Art. 31(3)(c).  
153  Campbell McLachlan, The Principle of Systemic Integration and Article 31(3)(c) of the Vienna Convention, The 

International and Comparative Law Quarterly, (2005), 280.  



 

34  
  

international law system as a whole.154   As Verzjil notes in his ponencia in the 
Georges Pinson Case, “every international convention must be deemed tacitly to 
refer to general principles of international law for all questions which it does not 
itself resolve in express terms and in a different way.”155  

The principle of systemic integration is key to addressing the dangers of 
fragmentation in international law, wherein “specialized fields” could progress 
in “isolated compartments.” 156   Systemic integration may be resorted to 
determine the relationship between the obligations in a treaty and other 
obligations in international law that may potentially come into conflict. 157  
Oppenheim refers to a “presumption that the parties intend something not 
inconsistent with generally recognized principles of international law, or with 
previous treaty obligations towards third states.”158    

  This is not to say however, that lex specialis rules are completely 
disregarded.  Iran-US Claims Tribunal, emphasized that lex specialis rules 
“supersede[s]” lex generalis; however, rules of customary law may possibly fill the 
lacuna in ascertaining the meaning of undefined provisions of the Treaty, and to 
aid in the interpretation and implementation of its provisions.159   

WTO rules, despite being lex specialis, give express recognition of systemic 
integration in Art. 3.2 of the WTO’s Understanding on Rules and Procedures Governing 
the Settlement of Disputes (hereinafter “DSU)” which provides that WTO law is to 
be considered, “not in isolation, but with reference to other, non-WTO rules part 
of public international law.”160     

 
154 See Martti Koskenniemi, Study of the Function and Scope of the Lex Specialis Rule and the Question of Self-Contained 

Regimes, UN International Law Commission Study Group on Fragmentation of International Law 
ILC(LVI)/SG/FIL/CRD.1 and Add 1., ¶160.   

155 PCA, Georges Pinson (Fr.) v. United Mexican States, 5 R.I.A.A. 327 (1928), 422.   
156 Brownlie, The Rights of Peoples in Modern International Law, in Crawford (ed.) THE RIGHTS OF PEOPLES 

(1988) at 15.  
157 McLachlan supra note 153, at 280. See also: Iran-U.S. Cl. Trib, Amoco Int'l Fin. Corp. v. Iran, 5 IRAN-U.S. C.T.R. 

Rep. 189 (1987), [hereinafter, “Amoco”] ¶112.  
158  See Robert Jennings and Arthur Watts (eds.), OPPENHEIM’S INTERNATIONAL LAW (1996) 

[hereinafter “Oppenheim”]. 
159 Amoco, ¶112.  
160 Pauwelyn supra note 150 at 29. See also: Pieter Jan Kuijper, The Court and the Tribunal of the EC and the Vienna 

Convention on the Law of Treaties 1969’ 25 Legal Issues of European Integration 1 (1998).  
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This “reflects a measure of recognition that the General Agreement 
[GATT] is not to be read in clinical isolation from public international law.” 161  The 
GATT Panel162 in Korea--Government Procurement, held:  

“xxx we seek within the context of a particular dispute to 
clarify the existing provisions of the WTO agreements in 
accordance with customary rules of interpretation of public 
international law. However, the relationship of the WTO 
Agreements to customary international law is broader 
than this. Customary international law applies 
generally to the economic relations between the WTO 
Members. Such international law applies to the extent that 
the WTO treaty agreements do not "contract out" from 
it..”163 (emphasis supplied)  

In other words, WTO law’s “self-contained,” nature does not detract the 
application of other customary international law principles that may influence its 
interpretation.  For good reason, this prevents the danger of insulating some 
interests into a “trade-only WTO cocoon,” “impermeable to limitations.”164   

There is at least an argument supporting that the minimum core approach 
to human rights is customary, as demonstrated in the state practice and opinio 
juris elaborated in the previous chapter.  But even supposing minimum core 
rights and obligations have not attained such status, the WTO itself grants wide 
room for the application of principles that have not reached customary 
international law (“CIL”) status, for as long as such is found relevant in resolving 
a dispute.  

In EC—Measures for instance, the Appellate Body considered the 
precautionary principle to consider the impact of a European Union directive 
banning the import of hormone-fed beef.  While the Body acknowledged that 

 
161 WTO Appellate Body, United States-Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R (1996), 

17. [hereinafter “US-Gasoline AB”]  
162 Joost Pauwelyn, The Role of Public International Law in the WTO: How Far Can We Go?  95 The American Journal 

of International Law 3 (2001), at 543.  
163 GATT Panel, Korea-Measures Affecting Government Procurement, WT/DS163/R, (2000), ¶7.96 [hereinafter,  

“Korea-Government Procurement GP”]  
164 Pauwelyn supra note 150 at 38.  
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the precautionary principle as a rule of customary international law is still subject 
to debate,165 it did not relieve the panel from applying it.166   

[A.2] Evolutive Treaty Interpretation  

In cases where systemic integration is applied, is a treaty frozen to the 
rules existing at the time the treaty was formed, or will resort to subsequent 
developments be allowed?  

Richard Gardiner, foremost authority in treaty interpretation points out 
that some treaties by nature, are deemed to allow “a more progressive 
development or elaboration” or otherwise termed “evolutive” interpretation.167 
This evolutive approach has received strong support from international 
courts. 168  The principle considers the conditions prevailing at the time of its 
application,169 not at the time when it was originally drafted.   The ICJ provides 
guidelines on its applicability in Navigational and Related Rights:  

“xxx where the parties have used generic terms 
in a treaty, the parties necessarily having been 
aware that the meaning of the terms was likely to 
evolve over time, and where the treaty has been 
entered into for a very long period or is “of 
continuing duration”, the parties must be 
presumed, as a general rule, to have intended those 
terms to have an evolving meaning.”170 (emphasis and 
underscoring supplied)  
 

Since most of the GATT provisions are “continuing,”171 it would be 
anathema to the intent of the drafters if it were to be frozen into “the mold of 

 
165 WTO Appellate Body, EC measures concerning meat and meat products (hormones), WT/DS-26/AB/R (1998), ¶123 

[hereinafter, “EC—Measures AB”].  
166 EC—Measures AB, ¶124.  
167 Richard Gardiner, TREATY INTERPRETATION (2008), 242.  
168 ICJ, Case Concerning the Gabcikovo-Nagymaros Project (Hungary/Slovakia) ICJ Reports 1971, at 31 [hereinafter 

“Gabcikovo-Nagymaros Project Case”]; ECHR, Tyrer v. United Kingdom (1978) ¶31.  
169 See Malcolm Shaw, INTERNATIONAL LAW (2017).  
170 ICJ, Dispute Regarding Navigational and Related Rights (Costa Rica v. Nicaragua), ICJ Reports (2009), ¶66.  
171 Pauwelyn supra note 162 at 574.  
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the time when they were originally created.”172  Continuing treaties are continuing 
acts which must conform to an evolutive interpretation.  As held in Japan—
Alcoholic Beverages:  

“WTO rules are reliable, comprehensible and enforceable. 
WTO rules are not so rigid or so inflexible as not to 
leave room for reasoned judgements in confronting the 
endless and ever-changing ebb and flow of real facts in 
real cases in the real world. They will serve the multilateral 
trading system best if they are interpreted with that in 
mind.”173 (emphasis and underscoring supplied)  

This “flexibility” to the changing times was once again followed in 
U.S.Shrimp/Turtle, where the term “exhaustible natural resources” in GATT 
Article XX was read in light of “contemporary concerns of the community of 
nations about the protection and conservation of the environment."174   In this 
case, systemic integration was also employed by construing “exhaustible natural 
resources,” in reference to the Los Convention, the Convention on Biological 
Diversity, and CITES.175  

Arguably, the evolutionary approach should also apply to those generic 
terms in the GATT, which are of immediate interest in the realization of the 
right to health.  Due account must be given to the current landscape of the 
human right to health, particularly the minimum core approach and the emerging 
global notion of health.     

Inasmuch as the GATT contains no explicit provision on contracting out, 
nor any explicit conflict rules 176  any dispute in its construction must be 
systematically integrated within the corpus of customary rules on the right to 

 
172 Id. at 546.  
173 WTO  Appellate  Body,  Japan—Taxes  on  Alcoholic  Beverages,  

WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R (1996), 31.  
174 WTO Appellate Body, United States—Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R 

(1998) [hereinafter, “US-Shrimp Turtle AB”], ¶129.  
175 US-Shrimp Turtle AB, ¶128-32.  
176 Pauwelyn, supra note 162 at 545.  
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health.  The absence of explicit contracting out, places upon these norms a 
“continuance” or “implicit acceptance.”177    

  

[B] The General Elimination of Quantitative Measures  
Under ART XI  

----------------  

An analysis of any trade-health provision under the GATT must begin 
with ART XI.  For accordingly, if a State is able to pass muster under ART XI, 
it necessarily implies non-breach of a GATT rule, and therefore, resort to other 
clauses would be out of the question.  According to the Appellate Body, if the 
conditions of ART XI(2)(a) of the GATT were met, there would be no need for 
resort to ART XX of the GATT.178   

In a nutshell, ART XI avoids prohibitions and restrictions to importation 
and exportation, “other than duties, taxes, or other charges, whether made effective 
through…export licenses or other measures, shall be instituted or maintained 
by any contracting party…on the exportation or sale for export of any 
product destined for the territory of any other contracting party.”  

The tenor of this provision holds that the GATT generally favors duties 
and tariffs, not a quantitative restriction, and certainly not a complete restriction on 
imports and exports.  Instead, tariffs are GATT’s “border protection of 
choice.”179  For good reason, inasmuch as “quantitative restrictions usually have 
a trade distorting effect, their allocation can be problematic and their administration 
may not be transparent.”180   

These restrictions and prohibitions are broadly construed and are not 
limited to measures banning entry of goods, but even cover instances where 
products are allowed in the market, but certain conditions are imposed to make 

 
177 See Mariano Garcia Rubio, Unilateral Measures as a Mean [s] of Enforcement of WTO Recommendations and Decisions, 

Hague Academy of International Law, forthcoming (2001).  
178 China—Raw Materials AB, ¶334.  
179 GATT Panel, Turkey – Restrictions on Imports of Textile and Clothing Products, WT/DS34/R  (1999), ¶9.63.  
180 Ibid.  
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importation “more onerous than if the condition had not existed,” creating an 
environment that is a “disincentive” to importation, 181  and affecting, 
“opportunities for importation itself.”182   

This include fines,183 discretionary licensing systems,184 and even de facto 
restrictions, such as Argentina’s requirement that domestic tanners be present in 
the customs inspection for hides.185   

Thus, the European Union’s response to COVID-19, making the export 
of certain personal protective equipment subject to a license, 186  may be 
considered an onerous condition that disincentives importation within ART XI.    

This is not to say however that every condition imposed will be 
considered an unwarranted restriction.  The Appellate Body clarified in China-
Raw Materials, the scope of this prohibition applies only to those whose effects 
undermines the “quantity or amount of a product being imported or 
exported.” 187   The test is therefore quantitative.   Thus, resort to “statistical 
data”188 to examine claims in alleged violation of ART XI may be required, but 
limiting effects may also be demonstrated through the “design, architecture, and 
revealing structure of the measure.”189  

 
181 GATT Panel, India – Measures Affecting the Automotive Sector, WT/DS146/R WT/DS175/R (2001) ¶7.269.  
182 GATT Panel, Dominican Republic – Measures Affecting the Importation and Internal Sale of Cigarettes WT/DS302/R 

(2004), ¶7.261.  
183 Brazil – Retreaded Tyres GP, ¶7.372-7.373.  
184 GATT Panel, India – Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products, WT/DS90/R 

(1999) ¶5.130.  
185  GATT Panel, Argentina – Measures Affecting the Export of Bovine Hides and the Import of Finished Leather, 

WT/DS155/R (2000), ¶11.17.  
186 Jikke Biermasz and Marijn van Tuijl, The European Commission makes export of personal protective equipment once again 

subject  to  the  production  of  an  export  authorization,  in 
LEXOLOGY  available  at:   https://www.lexology.com/library/detail.aspx?g=a4ed1f83-4e40-
45049c3ed30b30ed16a6#:~:text=On%2015%20March%202020%2C%20the,production%20of%20an
%20exp ort%20authorisation.  

187 China – Raw Materials AB, ¶319-320.  
188  WTO Appellate Body, Indonesia – Importation of Horticultural Products, Animals and Animal Products, 

WT/DS477/AB/R WT/DS478/AB/R (2017), ¶7.50.  
189 Ibid.  
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This general prohibition admits of exceptions, the first is the most 
commonly invoked in COVID-19:  

“ARTICLE XI. General Elimination of Quantitative Restrictions. 
xxx (2) The provisions of paragraph 1 of this Article shall 
not extend to the following:  

(a) Export prohibitions or restrictions temporarily 
applied to prevent or relieve critical shortages of 
foodstuffs or other products essential to the exporting 
contracting party.” (emphasis and underscoring supplied).  
  

Since the only case to have ever dealt with an invocation of the exception 
under ART XI(a) involved the importation of steel,190 there is a need to examine 
the elements of ART XI in the given context of a PHEIC.     

[B.1] The Test of Critical Shortage  

         GATT jurisprudence provides a high threshold; mere showing of a 
shortage, or a degree of shortage is insufficient.  Rather, such must be “critical:”  
  

“'shortage' is defined as '[d]eficiency in quantity; an amount 
lacking' and is qualified by the adjective 'critical', which, 
in turn, is defined as '[o]f, pertaining to, or constituting a 
crisis; of decisive importance, crucial; involving risk or 
suspense'. The term 'crisis' describes '[a] turning-point, a 
vitally important or decisive stage; a time of trouble, 
danger or suspense in politics, commerce, etc.' Taken 
together, 'critical shortage' thus refers to those 
deficiencies in quantity that are crucial, that amount to a 
situation of decisive importance, or that reach a vitally 
important or decisive stage, or a turning point.” 191 
(emphasis and underscoring supplied)  

 
190 See China-Raw Materials AB.  
191 China—Raw Materials AB, ¶324.  
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The definition implies that shortages must be so critical that it arises to 
the level of a crisis. Thus, in China-Raw Materials, even if the Panel found 
refractory bauxite was essential, it held that China failed to demonstrate a 
“critical shortage,”192  noting that the mere depletion of an exhaustible natural 
resource does not equate to “critical shortage” within ART XI, to justify export 
quotas.  In any case, it found that the export quota had been in place for already 
a decade, hence, failing the requirement that it must be “temporarily applied.”193  

In characterizing shortages, the Appellate Body in India-Solar Cells 194 
provides a list of factors that may be considered such as “the level of domestic 
production,” “price fluctuations in the relevant market,” and even “the quantity 
of imports…available to meet demand in a particular geographical area.” 195  

It is submitted that in a PHEIC where competition for supplies is high, 
an added criterion must be the supply’s capacity to meet the minimum core 
rights within the state.  This requires evaluating whether populations are 
proportionately and equally given access to essential medical supplies and 
equipment.    

Critical shortages must therefore be read together with the requirement 
of “necessity.”   The Appellate Body in Argentina-Import Measures, found occasion 
to clarify the scope of exclusions by asserting its due connection to the test of 
necessity:  

“xxx the scope of certain exclusions or exceptions is 
circumscribed with the imposition of certain conditions, 
often with reference to the concept of 'necessity'. When 
a measure imposes a restriction or prohibition on the 
importation of goods, and such restriction or 
prohibition exceeds what is 'necessary' for the 
authorized objective, or departs from the specified 

 
192 China – Raw Materials GP, ¶7.351.  
193 China – Raw Materials GP, ¶7.350.  
194 WTO Appellate Body, India – Certain Measures Relating to Solar Cells and Solar Modules, WT/DS456/AB/R 

(2016), [hereinafter “India-Solar Cells”], ¶5.71.  
195 India – Solar Cells, ¶5.71.  
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conditions, then such restriction or prohibition will 
violate the obligation contained in Article XI:1.”196  

It is proposed, that minimum core rights must be the objective mooring 
for a finding of necessity.  Thus, the burden must be on the state invoking ART 
XI to prove that the export restriction was necessary to uphold its minimum 
core obligations, and not as an act of protectionism.  Due account must be given 
of the nature of the product involved.    

At this point, some points of divergence, must be culled from the 
interpretation in China Raw-Materials.  The product involved therein concerns a 
natural resource, naturally sourced by the State; while in pandemics, the goods 
subject to restriction are essential medical supplies, which are heavily dependent 
on imports.  The effect of shortages between the two are completely different.  

Thus, the measure of “critical shortage” must differ from China—Raw 
Materials, to the extent that it would be insufficient and counterproductive to the 
protection of the minimum core, if the focus of inquiry is merely on quantitative 
depletion. A more stringent scrutiny must be involved when the provision is 
invoked in a PHEIC, taking into consideration such factors as the level of outbreaks 
in the area, the state’s capacity to manufacture and distribute this equipment, and the 
equitable distribution of these supplies, especially to the most vulnerable, in order 
for access to be maintained.  

 [B.2] The Test of Transitoriness  

The way to temper a quantitative restriction is through its transitory 
nature.   ART XI(a) cannot be invoked perpetually.  China-Raw Materials, is clear 
that a measure must only be “for a limited time” to “bridge a passing need.”197  
Emphasis must be given to this time-element, for even if a product is found to 
be essential, it cannot withstand scrutiny if applied perpetually, as ART XI requires 
the measure must only be applied “in the interim.”198  

 
196 WTO Appellate Body, Argentina – Measures Affecting the Importation of Goods, WT/DS438/R WT/DS444/R 

WT/DS445/R (2014)  ¶5.221.  
197 China – Raw Materials AB, ¶323.  
198 Ibid.  
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Naturally, when this interim period has lapsed, and the need is met, the 
measure must therefore be revoked.  Does this imply that a measure must 
indicate in express terms, the duration of an export restriction?  

The Appellate Body answered this is the negative; whilst giving due 
emphasis that a measure must be “finite,”199 it noted that the temporariness of a 
measure does not necessarily mean a time-limit must be fixed before-hand.  
Instead, it held that temporality is “irrespective of whether or not the temporal 
scope of the measure is fixed in advance” for the reason that “what is ‘long-term’ 
in a given case depends on the facts of the particular case.”200  

While it may be counterintuitive to impose a universal time limit in 
invoking ART XI as unique exigencies must be given consideration, the author 
is of the opinion however, that there must at least be some definite time given, to 
prevent the possibility of this exception’s abuse, to the point of becoming 
indefinite.   

On this point, WHO’s recommendations must be given primordial 
consideration, for the valid duration of an export restriction.   For instance, the 
Nipah virus in Kerala, India in 2018, led five States Parties to impose temporary 
bans of fruits and vegetables imports; WHO advised against such restriction and 
two lifted the ban imposed while one provided a public health rationale for the 
ban. 201   Likewise, as seen in the COVID-19 pandemic, the Emergency 
Committee recommended during its second meeting, against any travel or trade 
restriction.202  However, it later permitted trade restrictions, subject to periodic 
review and notification to the WHO in subsequent meetings.203  

 
199 China – Raw Materials AB, ¶330.  
200 Id. at 332  
201 IHR Implementation supra note 78, ¶14.  
202 WHO, Statement on the second meeting of the International Health Regulations (2005) Emergency Committee regarding the 

outbreak of novel coronavirus (2019-nCov), available at: https://www.who.int/news/item/30-01-
2020statement-on-the-second-meeting-of-the-international-health-regulations-(2005)-
emergencycommittee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov).  

203 See, WHO, Statement on the third meeting of the International Health Regulations (2005) Emergency Committee regarding  
the outbreak of novel coronavirus (2019-nCov), available at: https://www.who.int/news/item/30-01-
2020statement-on-the-third-meeting-of-the-international-health-regulations-(2005)-emergency-
committeeregarding-the-outbreak-of-novel-coronavirus-(2019-ncov)  
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For instance, in the case of COVID-19, the European Union imposed 
export authorization for PPEs through Implementing Regulation (EU) 
2020/568, for a limited period of 30 days, subject to periodic review which may 
then be extended if necessary.204   In this regard due emphasis must be given to the 
requirement that it must only be to “bridge a passing need.”  Invocation of ART 
XI therefore implies, that a very short export restriction would be sufficient to 
protect minimum core rights, and the danger contemplated is merely passing.  

  

[C] The General Health Exception Under ART XX(b)  
----------------  

Owing to ART XI’s highly temporal nature, some states resort to ART 
XX to justify trade restrictions of indeterminate length.  While ART XI (2)(a) 
operates as an exception, the provisions of ART XX on the other hand, are in the 
nature of exemptions.  They are therefore, escape clauses from GATT obligations.    

While generally, there is an assumption that exemptions are to be 
construed strictly against the state that invokes it, such as in the case of human 
rights bodies,205 the WTO Appellate Body has not taken a similar approach.206   

Instead, ART XX of the GATT was expressly created to accommodate 
policy considerations of a non-trade matter,207 among which is health, expressly 
acknowledged under ART XX(b) to be allowable, when they are “necessary to 

 
204 See, COMMISSION IMPLEMENTING REGULATION (EU) 2020/568, making the exportation of certain  
           products subject to the production of an export authorization, L 129/7 (23 April 2020)  available at: https://eur- 
           lex.europa.eu/legal content/EN/TXT/HTML/?uri=CELEX:32020R0568&from=EN  
205  HRC, Belyatsky et al v Belarus, CCPR/C/90/D/1296/2004 (2007); Lee v Republic of Korea, 

CCPR/C/84/D/1119/2002; see also HRC, General Comment No 27: Freedom of Movement (Art. 12), 
CCPR/C/21/Rev.1/Add.9 (1999) ¶11–18.  

206 EC – Hormones AB, ¶104.  
207 Salman Bal, International Free Trade Agreements and Human Rights: Reinterpreting ART XX of the GATT, Minnesota 

Journal of International Law, 191 (2001), 69.  
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protect human, animal, or plant life or health.”  In various decisions, health has 
been recognized to “the highest degree,”208 and of the “highest importance.”209  

The measure must therefore have a nexus to the policy objective sought 
to be enforced.  For this purpose, a three-pronged test, with respect to ART XX(b)’s 
application was enunciated in US-Gasoline, and is instructive:  

“The Panel observed that the United States therefore had to 
establish the following elements:   

(1) that the policy in respect of the measures for 
which the provision was invoked fell within the range 
of policies designed to protect human, animal or plant 
life or health;   

(2) that the inconsistent measures for which the 
exception was being invoked were necessary to fulfil 
the policy objective; and   

(3) that the measures were applied in conformity with 
the requirements of the introductory clause of Article 
XX.   

In order to justify the application of Article XX(b), all the 
above elements had to be satisfied.” (emphasis supplied)  

Indubitably, the first chapter of this analysis had devoted itself to 
establishing the nexus between trade measures and global health.  If a state were 
to uphold the minimum core of the right to health, then at least some degree of 
trade restriction would have to be upheld to equitably distribute access of 
resources to all sectors.    

Thus, the remaining point of scrutiny left lies in the second and third 
elements: 1) the necessity requirements, and 2) conformity with the introductory 

 
208 Brazil – Retreaded Tyres AB, ¶179.  
209 GATT Panel, Indonesia – Measures Concerning the Importation of Chicken Meat and Chicken Products WT/DS484/R 

(2017) [hereinafter, “Indonesia—Chicken GP”], ¶7.225.  



 

46  
  

clause or the “chapeau of ART XX”—that the measures would not be 
“arbitrary” or constitute “unjustifiable discrimination;” and would not be used 
as “disguised restriction” on trade.210     These two elements will be examined in 
the proceeding sub-sections in turn.  

[C.1] The Balancing Test  

In the determination of whether a measure is “necessary” for the 
protection of health, the WTO claims to take a “balancing” approach, between 
the “interests of trade liberalization against the relevant non-trade value.”211   

The sequence of this weighing and balancing act was outlined in 
USGambling, and Brazil-Retreaded Tyres: first, there must be an “assessment of the 
relative importance of the interests or values furthered by the challenged 
measure;”212 and second, a “comparison between the challenged measure and 
possible alternatives,”213 “which may be less trade restrictive while providing an 
equivalent contribution to the achievement of the objective.”214  

In other words, not only must it be demonstrated that the measure bears 
a necessity to the health objective, it must also be proportional—it cannot be more 
trade restrictive than what is required to achieve the given objective.  Therefore, 
if there exists least restrictive means to ensure the protection of health, the measure 
can be struck down.  To prove the absence of least restrictive means, it must be 
shown that the objective is of such importance that it outweighs the trade 
restrictiveness of the measure.     

Thus, in Brazil-Retreaded Tyres, the Appellate Body found that the risk of 
“dengue fever and malaria from the accumulation of waste tyres” was important 
“in the highest degree,” outweighing the trade restrictiveness of the import 
ban.215  Likewise, in Indonesisa-Chicken, the Panel agreed with Indonesia that its 
intended use requirement was of the “highest importance” and “necessary to 

 
210 GATT, Art XX.  
211  Appellate Body, United States--Measures Affecting the Cross-Border Supply of Gambling and Betting Services, 

WT/DS285/AB/R (2005), [hereinafter, “US—Gambling AB”] ¶18.  
212 US—Gambling AB, ¶306.  
213 US—Gambling AB, ¶307.  
214 Brazil-Retreaded Tyres AB, ¶156.  
215 Brazil – Retreaded Tyres AB, ¶179.  
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achieve the protection of human health.”216   Moreover, in Brazil—Taxation, 
“increasing vehicle safety and reduction of CO2 emissions” were held to be 
“interests of high importance.”217  

Gleaning from these decisions, it appears that the invocation of health 
interests to justify trade restrictive measures are given broad coverage by the Panel 
and Appellate Body.  In these cases, there was no determination whether the 
domestic health problem reached a certain level of severity before resort to ART 
XX(b) was upheld.  In fact in these cases, for as long as the state was able to 
show, that there is some health objective present and the measure was 
indispensably necessary to it, more often than not, the Panel or the Appellate 
Body would approve of the measure.  

A justification for this broad interpretation was noted in EC-Asbestos.  
Categorically, it stated that “WTO Members have the right to determine the level 
of protection of health that they consider appropriate in a given situation.”218   

It is submitted that such broad invocation of ART XX would be ill-suited 
in a PHEIC.  At the outset, the cases enunciated never dealt with “emergency” 
health situations.  In Brazil—Retreaded Tyres, the import ban on retreaded tyres 
was upheld on the mere showing of “risk” of dengue fever and malaria.  
Likewise, in EC-Asbestos, France’s trade prohibitions were upheld on the mere 
showing of risk posed by chrysolite asbestos fibers.219   It was not even proven 
whether actual cases of dengue and malaria were prevalent, nor that a significant 
number of the population suffered from asbestos-related diseases.    

In sum, the mere presence of risk was already sufficient to hold that the 
objective outweighed the trade restrictiveness of the measure.   Justifiably so, a 
balancing test in these cases would not be as damaging to the trading community, 
as there was no health risk of international concern present.    

 
216 Indonesia – Chicken GP, ¶7.225.  
217 GATT Panel, Brazil – Certain Measures Concerning Taxation and Charges, WT/DS472/R WT/DS497/R, (2017) 

[hereinafter, “Brazil—Taxation GP”], ¶7.913-7.916.  
218  WTO Appellate Body, European Communities – Measures Affecting Asbestos and Asbestos-Containing Products, 

WT/DS135/AB/R (2001), [hereinafter, “EC – Asbestos AB”], ¶168.  
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In PHEICs however, the impact is drastically and radically different.  

The author submits that employing the balancing test in PHEICs, the 
effect of the “trade restrictiveness” of a measure would occupy a much higher 
threshold, that a mere “risk” of legitimate health interest would not be able to 
“outweigh” it.   

In other words, the mere risk of infection or a mere risk of shortage should not 
sanction retrogressive measures.  Rather, a state must show that the domestic 
situation is so compelling as to outweigh the harms of a trade restrictive measure. 
Only then should it pass the muster of proportionality.  Failure to show such a 
compelling state interest, a State can at most, only employ quantitative 
restrictions under ART XI, provided that critical shortages are proven, and only 
for a limited time.  

For good reason, the determination of “trade-restrictiveness” should take 
into account, the debilitating effects on the minimum core of the right to health 
in other states.  While this approach may receive considerable criticism, as it may 
be tantamount to making the GATT Panel a judge of health policy,220 this would 
not be the first instance where the Panel, inadvertently becomes a judge of claims 
that though lying outside its technical competence, were trade-related.    

For instance, in US—Shrimp, the Panel borrowed principles from 
environmental conventions in informing its interpretation of ART XX(g) of the 
GATT.221  Thus, as suggested by Pauwelyn, “a State may defend itself against a 
claim of breach by citing its human rights obligations so long as the claimant 
State has similar human rights obligations.”222    

Consequently, a State against whom a trade restriction is imposed to such 
an extent that minimum core rights are impeded, may allege that the measure 
was unable to overcome or outweigh its trade-restrictive impact.   

 
220 See generally Frieder Roessler, Diverging Domestic Policies and Multilateral Trade Integration, in Jagdish Bhagwati and  
              Robert E. Hudec (eds.) FAIR TRADE AND HARMONIZATION: LEGAL ANALYSIS ( 1996), 34 
221 US—Shrimp GP, ¶126-34.  
222 Pauwelyn, supra note 150 at 491.  
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[C.2] The Chapeau of Art XX  

Any analysis of GATT ART XX must hearken to its “chapeau” which 
prohibits “arbitrary or unjustifiable discrimination between countries where the 
same conditions prevail, or a disguised restriction on international trade.”223  

The chapeau of Article XX is held to be, an “expression of the principle 
of good faith,” 224   and the task is to interpret it by “seeking interpretative 
guidance…from the general principles of international law.”225  

 With this in mind, the tests under the chapeau will be examined.  

[C2.1] Arbitrary or Unjustifiable Discrimination  

The Appellate Body in US – Tuna II (Mexico) (Art. 21.5 - Mexico), held that 
a measure is discriminatory if “the reasons given for the discrimination bear no 
rational connection to the objective or would go against that objective.”226   

Thus, in US-Shrimp, the policy measure of the United States was held to 
be discriminatory because in effect, it required all other exporting Members to 
adopt its own domestic policy on shrimp trawlers,227  giving no allowance for 
“any inquiry into the appropriateness of the regulatory programme for the 
conditions prevailing in those exporting countries.”228    

In EC-Tariff Preferences, the European Communities' Drug Arrangements 
were held to be discriminatory as it excluded Pakistan and Iran as beneficiaries 
of the Drug Arrangements without any objective criteria as to their exclusion.229  It found 

 
223 GATT, Art. XX.  
224 US-Shrimp AB, ¶158.  
225 Ibid.  
226 WTO Appellate Body, United States – Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna 

Products, WT/DS381/AB/R (2012), ¶7.316.  
227 US-Shrimp AB, ¶161.  
228 US-Shrimp AB, ¶164-165.  
229  GATT Panel, European Communities – Conditions for the Granting of Tariff Preferences to Developing Countries, 

WT/DS246/R  (2003) ¶7.228-7.229, 7.232, 7.234, 7.228-7.229, 7.232 and 7.234.  
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that the conditions of the beneficiary countries were not shown to be dissimilar 
to those of the other countries so as to warrant their exclusion.  

Thus, to avoid discriminatory practices, a measure must give due 
consideration on the circumstances prevailing on other states, “where the same 
conditions prevail.”   This is akin to the principle of equal protection in domestic law, 
where things similarly situated are given uniform treatment with respect to the rights 
conferred, and obligations imposed.230      

States similarly situated, must be similarly treated.  The elucidation in EC-
Seal Products is clear on this point:  

“The term 'conditions' could thus potentially 
encompass a number of circumstances facing a 
country. xxx The question is thus whether the 
conditions prevailing in different countries are 
relevantly 'the same' xxx In other words, 'conditions' 
relating to the particular policy objective under the 
applicable subparagraph are relevant for the analysis 
under the chapeau.” 231 (emphasis and underscoring supplied)  

In the COVID-19 response, the European Union’s regulation, in 
imposing an export licensing requirement in response to COVID-19, whilst 
exempting a number of other countries from the EFTA States,232 the AMS 
States,233 the Vatican City, the EU overseas countries, as well as the Faeroe 
Islands234 might be called to question.  These were the same countries exempted 
by Switzerland’s own export authorization requirement. 235   But the United 

 
230 Philippine Supreme Court, Biraogo v. Philippine Truth Commission of 2010, G.R. No. 192935, (2010).  
231 WTO Appellate Body, European Communities—Measures Prohibiting the Importation and Marketing of Seal Products, 

WT/DS400/AB/R WT/DS401/AB/R (2014), ¶5.299-5.301.  
232 Iceland, Liechtenstein, Norway and Switzerland.  
233 Andorra, Monaco and San Marino  
234 Chirsta Tobler, EU corona law: Restrictions on the export of protective equipment, Leidenlawblog, (March 31, 2020), 

available at: https://leidenlawblog.nl/articles/eu-corona-law-restrictions-on-the-export-of-
protectiveequipment.  
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Kingdom, and the EU candidate States in the Western Balkanas were not covered 
by the exemption.236    

The arguments proffered for this difference in treatment are “the close 
integration of the production value chains and distribution networks, when such 
equipment is an essential product necessary to prevent the further spreading of 
the disease and safeguard the health of medical staff treating infected patients;” 
and for the rest, “a particular dependency on the metropolitan supply chains of 
the Member States to which they are attached or on the supply chains of 
neighbouring Member States.”237 

It is submitted that merely focusing on supply chains as a basis for 
whether states are “similarly situated” in a PHEIC would erode the policy 
objective out of ART XX(b).  As borne above, the “conditions” to be examined 
demand a reasonable connection to the particular policy objective invoked in the 
subparagraphs.   If the State therefore considers “health” to be its policy 
objective, the “conditions” under scrutiny must be that relating to health claims.  
Consequently in the pandemic scenario such as COVID-19, the conditions that 
must be examined are states’ capacities in averting the disease.  

If the minimum core of the right to health is to be preserved, assessment 
of states “similarly situated” must not solely be based on supply chains, but also 
on the severity and level of the outbreak, and its core capacities in the pandemic 
response.  Thus, a different treatment between states with advanced capacities 
but with soaring outbreaks as opposed to states with low capacities but only 
minimal outbreaks may be appreciated.    

Similarly, states with particularly vulnerable populations such as refugees, 
IDPs, and cultural minorities, must be placed in a preferential position, as 
opposed to those where populations are homogenous, as the former is easily at 
risk of having their minimum core rights impaired by unequal opportunities and 
distribution in supplies.   

 
236 Ibid.  
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For this purpose, the relevant WHO information would be instructive.  
States ought not to impose random export bans without showing the deferential 
treatment is based on WHO’s findings of disease severity and state capacities.    

  [C2.2] Disguised Restriction  

  The goal of the second element is to ensure a contracting party does not 
employ ART XX to mask protectionism.238  However, recent practice within the 
WTO has reduced this safeguard to a mere publicity requirement.  In one of the 
earliest cases on this requirement, the Tuna I Panel noted that if a trade measure 
was publicly announced, it could not be considered a disguised restriction.239  

  An overemphasis on publication leads to absurdity.  The risk for misuse 
of Article XX, would be high if measures passed scrutiny simply because they 
were reported.240 As a treaty’s interpretation must concur with its object and 
purpose,241 a limited interpretation of “disguised interpretation” to only cover 
publicity, will defeat the object and purpose of the GATT—the reduction of 
barriers to international trade.242   Moreover, it places considerable risk on the 
minimum core of the right to health if a measure were to be granted presumption 
of regularity simply because of publication.   

Thus, it is submitted that Article XX must be fully exhausted for its 
intended purpose.243   While reporting and notification to the WTO is a must, 
this per se, should not constitute prima facie evidence of non-disguise.  
Notwithstanding publication, the burden must still lie on the state invoking ART 
XX to prove the measure is not a disguised restriction, instead of the party 
affected to discharge the initial burden that it actually is.    

  

 
238 Steve Charnovitz, Exploring the Environmental Exceptions in GATT Article XX, 25 J. World Trade 37 (1991), 47.   
239 See GATT Panel, United States - Restrictions on Imports of Tuna, DS29/R (1994).    
240 Charnovitz supra note 238 at 48.  
241 VCLT, Art. 31(a).  
242 GATT, Preamble.  
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[D] On Security Exceptions Under ART XXI  
----------------  

It is worth mentioning that neither Art. XI nor Art. XX allude to 
emergencies.  At best, they refer to measures necessary for the protection of 
human life or health in ordinary circumstances.244  

Thus, ART XXI(b)(iii) crucially differs as it is specifically geared towards 
essential security interests during emergencies.   It reads:  

“ARTICLE XXI. Security Exceptions.  Nothing in this 
Agreement shall be construed xxx (b) to prevent any 
contracting party from taking any action which it 
considers necessary for the protection of its essential 
security interests xxx  (iii) taken in time of war or other 
emergency in international relations.” (emphasis 
supplied)  
 

 While traditionally its interpretation implies an armed attack, there has 
been considerable growing literature on the permissible scope of ART XXI, 
owing to its controversial phrase, “taken in time of war or other emergency in 
international relations,” leading to an increase in invocations of security exceptions 
as justification for the imposition of restrictive measures in trade and investment. 
India’s electromagnetic spectrum claim;245 Russia’s,246 Saudi Arabia’s,247 and the 
United States’248  disputes are examples of this phenomenon.    

At present, at least one State has invoked this provision in the COVID-
19 pandemic.  The United States justified the imposition of export restrictions 

 
244 Charnovitz supra note 238 at 48. 
245 PCA, Deutsche Telekom AG v India, Interim Award, Case No 2014-10, IIC 1549 (2017).  
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Turkey, United States –– Certain Measures on Steel and Aluminium Products, WT/DS544/8, WT/DS547/8, 
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of protective equipment on the ground of “protection of human life or health 
and essential security interests, inter alia.”249  

For this purpose, reference must be had to Russia—Traffic in Transit,250 
which to date, provides the only discussion in a WTO Panel or Appellate Body 
Report on the security exception in Article XXI.251  The terms “war or other 
emergency in international relations,” and “essential security interest,” will be 
examined in turn.  

(D.1) War or Other Emergency in International Relations  

Invocation of the security clause is context-specific.  To be excused from 
its obligations, the trade restrictive measure must be undertaken at a time of “war 
or other emergency in international relations.”252    

As defined in Russia—Traffic in Transit, the term “emergency in 
international relations” refers to a “situation of armed conflict, or of latent armed 
conflict, or of heightened tension or crisis, or of general instability engulfing or 
surrounding a state.”253  

The author submits that the provision must be read as a graduation, rather 
than one fixed singular criteria, with situations of war and armed conflict 
occupying the graver end of the spectrum; and heightened tensions, and general 
instability occupying the less grave demarcations.  By including the term “other 
emergency in international relations,” the drafters seem to allow room for the 
invocation of the security clause for situations which fall short of an armed conflict 
but are nevertheless emergencies in international relations.   The inherent flexibility of this 
phrase can be deduced from the pronouncement of the Panel:  

“What qualifies as a sufficient level of articulation will 
depend on the emergency in international relations at issue. 

 
249 WTO, Notification Pursuant to the Decision on Notification Procedures for Quantitative Restrictions, United States,  
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In particular, the Panel considers that the less 
characteristic is the 'emergency in international 
relations' invoked by the Member, i.e. the further it is 
removed from armed conflict, or a situation of breakdown 
of law and public order (whether in the invoking Member 
or in its immediate surroundings), the less obvious are the 
defense of military interests, or maintenance of law and 
public order interests, that can be generally expected to arise. 
In such cases, a Member would need to articulate its 
essential security interests with greater specificity than 
would be required when the emergency in international 
relations involved, for example, armed conflict.” 254 
(emphasis supplied)  

 
Clearly, the Panel does not close its doors to possible interpretations of 

“emergency in international relations.”  Rather, it only recognizes a “lesser” 
degree of breakdown in law and public order, short of an armed conflict, which 
in turn, would require the invoking-State to articulate the essential security 
interest “with greater specificity.”    

 
Thus, in Russia—Traffic in Transit, the Panel satisfied itself with the “bare 

minimum requirement of plausibility” and practical proximity in “relation to the 
proffered essential security interests,”255 whether they “are so remote from, or 
unrelated to, the xxx emergency that is implausible that Russia implemented the 
measures for the protection of its essential security interests arising out of the 
emergency.”256  

 
In other words, the Panel did not require Russia to justify its trade 

restrictions with great specificity owing to the blatant and obvious nature of the 
situation, as relations between Ukraine and Russia had so deteriorated that it has 
become “a matter of concern to the international community,” and as a result, 
“a number of countries have imposed sanctions against Russia.”257   It noted that 
the UN General Assembly itself has characterized the scenario as an armed 
conflict, “which affects the security of the border with an adjacent country,” and 

 
254 Id. ¶ 7.135. 
255 Id.  ¶7.138.  
256 Id.  ¶7.139.  
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therefore, “despite its allusiveness, Russia’s articulation of its essential security 
interests is minimally satisfactory in these circumstances.”258  

 
Thus, notwithstanding Russia’s failure to articulate justifications with 

specificity, the cudgel leaned on its favor because international tribunals and 
bodies took judicial notice of the existence of armed conflict and its gravity. 

 
In other words, where war or armed conflict is blatant, and sufficiently 

backed by formalities such as UNGA declarations, the Panel would take judicial 
notice of the situation and the State would have no need to offer proof of 
instability and breakdown of public order, to justify its retrogressive measures.    

On the other hand, where other emergencies of international relations, 
divorced from armed conflict are concerned, the Panel would require stricter 
scrutiny in the articulation of essential security interests.  

For good reason, this broader interpretation would allow room for 
accommodating the evolving concept of emergencies.   For instance, although 
most constitutions only provide for war, external aggression, or armed rebellion 
as the probable conditions for declaring a state of emergency, many States have 
already declared a state of emergency during COVID-19.259  Furthermore, the 
devastating consequences of the pandemic might provoke an economic crisis for 
some Members. The economic recovery will require significant state 
intervention, for which many members will recur to industrial policies, trade 
discrimination, and subsidies among others.260    

Verily, some international tribunals have already ruled that security 
provisions also cover economic emergencies. For instance, disputes arising from 
Argentina’s economic crisis before tribunals of the International Centre for 
Settlement of Investment Disputes (ICSID) have been decided with the view 
that security interests encompass economic emergencies as opposed to only 
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military and political threats.261  As stated in the LG&E tribunal, “when a State’s 
economic foundation is under siege, the severity of the problem can equal that 
of any military invasion.”262  

Does a PHEIC then qualify as an “emergency in international relations” 
for purposes of ART XXI?  

The WHO declaration is objective evidence of an emergency in international 
relations, because by its very nature, a PHEIC involves the interaction between 
States—it is transmitted between borders, and affects State relations in 
fundamentally all matters not limited to trade, such as travel, security, and even 
diplomacy.263    

The author does not agree however, with the congruency accorded to 
economic instability to a situation of armed conflict per se.   To do so would lead 
to a wide invocation of retrogressive measures and erode the very concept of 
armed conflict and military invasion in international law.  Guidance must be 
sought in the following pronouncement by the GATT Panel:  

“[P]olitical or economic differences between Members 
are not sufficient, of themselves, to constitute an 
emergency in international relations for purposes of 
subparagraph (iii) xxx While such conflicts could 
sometimes be considered urgent or serious in a political 
sense, they will not be 'emergencies in international 
relations' within the meaning of subparagraph (iii) unless 
they give rise to defence and military interests, or 
maintenance of law and public order interests." 264 
(emphasis supplied)  
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Thus, while a pandemic may be covered in a broad construction of “other 
emergencies in international relations,” there must be objective determination that its 
effects must rise to a level of such heightened instability that maintenance of law and 
public order becomes imperative.  To hearken back to the definition of “other 
emergency in international relations,” a “heightened tension,” or “general 
instability,” must be shown to have a reasonable nexus to the health crisis.    

In the COVID-19 pandemic, the UN Secretary General, in his address to 
the Security Council acknowledged that the virus, “poses a significant threat to the 
maintenance of international peace and security – potentially leading to an increase in 
social unrest and violence that would greatly undermine our ability to fight the 
disease.”265   

In response, the UN Security Council adopted Resolution 2532 (2020) 
expressly acknowledging that the “unprecedented extent of the COVID-19 
pandemic is likely to endanger the maintenance of international peace and security.”266 

Admittedly, for some States, COVID-19 has become a threat to public 
order and security.  The Al-Qaida, and Hay’at Tahrir Al-Sham have capitalized 
on the virus, calling it “divine retribution for past sins,” and using it to further 
discredit existing authorities and step up their attacks.267   The pandemic has also 
led to the removal of international security forces in Iraq paving the way for new 
attacks.268  In Indonesia, experts cautioned that some pro-ISIS supporters may 
exploit the ongoing COVID-19 pandemic to target police officials and Chinese 
citizens.269    

In these instances, protection of the minimum core of the right to health 
might prove difficult if ART XI were to be invoked owing to its highly temporal 
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coalitionterrorism.html#ixzz6JOS89prC.  
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measure.   Moreover, ART XX might not be sufficient because it requires non-
discriminatory treatment for all states similarly situated.    

Thus, to uphold the minimum core of the right to health, evolving threats 
to national security must give room to the changing times.  However, ART XXI 
should not be broadly applied so as to cover every threat to the values of a state, 
for if the security argument is used broadly, as “threats to all acquired values of 
a state,” then security becomes almost synonymous with national welfare, 
rendering it useless.270  Counterintuitively, to infuse ART XXI to the discretion 
of the State, would be anathema to security itself.    

The author’s position is to accord the security clause to those that threaten 
the very life of the state where the pandemic has a direct nexus to the outbreak of 
hostilities and collapse of national healthcare infrastructures.    

[D.2] The Test of Essential Security Interest  

The first sentence of Article XXI(b) is held to be the chapeau of the security 
clauses.  The state invoking it must prove the presence of an essential security 
interest which will excuse it from GATT obligations.  Russia—Traffic in Transit, 
defined the term as those “relating to the quintessential functions of the state, namely, 
the protection of its territory and its population from external threats, and the 
maintenance of law and public order internally.”271  

Will protection of the right to health constitute an essential security 
interest within the purview of ART XXI?  

The Panel seems to afford States a wide margin of discretion in its 
determination.  It announced that what constitutes as an essential security 
interest would depend “on the particular situation and perceptions of the state in 
question, and can be expected to vary with changing circumstances,” and that it 
would be left “to every Member to define what it considers to be its essential 
security interests.”272  

 
270 David A. Baldwin, The Concept of Security, 23 Review of International Studies 26 (1997), 17-18.  
271 Russia – Traffic in Transit GP, ¶7.130.  
272 Russia – Traffic in Transit GP, ¶7.131.  
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  In affording this wide margin of discretion, the Panel has laid to rest, the 
determination of security interests heavily on the foundational principle of pacta 
sunt servanda, noting that this discretion is to be tempered with the obligation to 
“interpret and apply Article XXI(b)(iii) of the GATT 1994 in good faith.”273  It 
enunciated:  

“A glaring example of this would be where a Member sought 
to release itself from the structure of 'reciprocal and mutually 
advantageous arrangements' that constitutes the multilateral 
trading system simply by re-labelling trade interests that 
it had agreed to protect and promote within the system, 
as 'essential security interests', falling outside the reach of 
that system.”274 (emphasis supplied)  

  However this pronouncement must not be construed to mean that the  
State will be given unfettered discretion and that any interest would pass scrutiny.  
If this were so, ART XXI would be rendered a self-judging clause, which under 
international law, is unenforceable.  In such a situation the State becomes the 
judge of its own case running afoul of the general principle of nemo iudex in causa 
sua, “no man should be the judge in his own case.”275    

The Separate Opinion of Judge Lauterpacht in Certain Norwegian Loans 
Case, acutely explained the contradiction found in self-judging clauses:  

“xxx [they are] [i]nvalid as lacking in an essential condition 
of validity of a legal instrument. This is so for the reason that 
it leaves to the party making the Declaration the right to 
determine the extent and the very existence of its obligation 
. . . An instrument in which a party is entitled to 
determine the existence of its obligation is not a valid 
and enforceable legal instrument of which a court of law 
can take cognizance. It is not a legal instrument. It is a 

 
273 Russia – Traffic in Transit GP, ¶7.132.  
274 Russia – Traffic in Transit GP, ¶7.133.  
275 Charles T. Kotuby and Luke A. Sobota, General Principles of Law and International Due Process: Principles and Norms 

Applicable in TRANSNATIONAL DISPUTES (2017), xviii.  
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declaration of a political principle and purpose.” 276 
(emphasis supplied)  

Clearly, this cannot be the intent of the GATT framers.   The holding of 
the Panel in Russia—Traffic in Transit is precisely to militate against this claim.  
The Panel held essential security interests are to be construed as an “objective fact, 
subject to objective determination.”277   

Thus there must be a distinction, between the “necessity” proper under 
ART XXI (security exception), from the necessity under ART XX (general health 
exception).  Whereas ART XX requires a measure to be “reasonable” and “least 
trade restrictive,” ART XXI on the other hand, only demands a measure that is 
“plausibly related”278 to the emergency.  This lower threshold is practicable as it 
already presupposes the existence of heightened instability of the emergency 
situation involved.  

It is submitted that upholding the minimum core of the right to health is 
a non-derogable obligation of the State, and in a pandemic, affording access to 
essential medical supplies becomes a quintessential function.  Where such access is 
impaired, owing to the collapse of national healthcare infrastructure, threatening 
the very right to life of its citizens, and a collapse of internal order,279 resort to 
ART XXI must be allowed.   

Pandemics are certainly not new in the scheme of security threats—the 
Spanish Flu (1918-20), the 14th century Black Death, and the Ebola Virus 
Disease have been examples of epidemics that radically transformed how threats 
are perceived.280  In fact, a majority of national security strategies have factored 
in pandemics in threat assessment analyses.281   

 
276 ICJ, Certain Norwegian Loans (France v. Norway), ICJ Reports (1957).  
277 Russia – Traffic in Transit GP, ¶7.77  
278 Russia – Traffic in Transit GP, ¶7.138:  
279 Abbott supra note 263 at 10.  
280  Thierry Tardy, COVID-19: shaping future threats and security policies,   COVID-19: NATO in the Age of 

Pandemics, NATO Defense College (2020), 14. 
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But even PHEICs are not similar in gravity; thus, resort to ART XXI must 
be afforded greater caution and scrutiny.  The invocation of this provision must 
therefore be a means of last resort.  A high threshold must be required for a state 
to establish the presence of an emergency in international relations.  Once this 
hurdle is passed, the lower threshold of plausibility is only required in establishing 
the necessity of protecting essential security interests.  

 

  
[E] The Non-Applicability of Rebus Sic Stantibus  

----------------  

Having dealt with the GATT provisions, a concern might arise on the 
applicability of rebus sic stantibus to abrogate or suspend the application of the 
GATT treaty altogether.    

The principle of rebus sic stantibus loosely translated as “so long as 
conditions remain the same” in Latin, allows states to release themselves from 
treaty obligations because circumstances have so transformed that the 
conditions which constituted the basis for their consent, are undermined.282  

The doctrine was codified in the Vienna Convention in 1969, but in an 
extremely narrow and restricted form.  The VCLT, which codifies pre-existing 
customary law283 reads:  

“ARTICLE 62. Fundamental change of circumstances.  (1) A 
fundamental change of circumstances which has 
occurred with regard to those existing at the time of the 
conclusion of a treaty, and which was not foreseen by the 
parties, may not be invoked as a ground for terminating or 
withdrawing from the treaty unless:  

 
282 Laurence R. Hefler, Exiting Treaties, 91 Virginia Law Review 7, 1643 (Nov. 2005).  
283 See Restatement of the Foreign Relations Law of the United States, The American Law Institute, 1986, Vol. 1, pp.21, 

¶335.  
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(a) The existence of those circumstances constituted 
an essential basis of the consent of the parties to be 
bound by the treaty, and  

(b) The effect of the change is radically to transform 
the extent of the obligations still to be performed under 
the treaty.” (emphasis and underscoring supplied)  

The “negative and conditional wording” of this provision, is indicative of 
the intent that for “stability of treaty relations,” fundamental change of 
circumstances must only be given effect in the most “exceptional cases.”284    
Thus, the ICJ in the Gabcikovo-Nagymaros Project case, disagreed with Hungary’s 
contention that the change of circumstances was of such a nature as to radically 
transform the extent of the obligations still to be performed, emphasizing that 
“fundamental change of circumstances must have been unforeseen; the existence 
of the circumstances at the time of the Treaty's conclusion must have constituted 
an essential basis of the consent of the parties to be bound by the Treaty.”285  

In sum, an effective invocation of the doctrine, has two elements to 
hurdle: first, to prove that the circumstances alleged to have so changed, 
constituted an essential basis for the consent of the parties to the treaty; and second, 
for the change to have radically transformed obligations yet to be performed 
thereunder.  

On these two fronts, PHEICs would fail to pass muster.  Their absence 
does not constitute an essential element for the binding and obligatory force of 
the GATT; and consequently, their subsequent emergence, does not radically 
transform the parties’ obligations thereto.  

 
284 ICJ, Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, I.C.J. Reports (1997), [hereinafter, “Gabcikovo-

Nagymaros Project Case”] ¶104.  
285 Ibid.  
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[E.1]  On Consent 

The first requirement signifies that circumstances have so changed that 
upholding the treaty’s obligations would undermine “the premises that were 
essential to their initial bargain.”286  

In Fisheries Jurisdiction (UK v Iceland) the ICJ held that the change of 
circumstances alleged by Iceland, resulting from new fishing techniques “cannot 
constitute a fundamental change with respect to the lapse or subsistence” of the 
jurisdictional clause in a bilateral agreement,287 as the compromissory clause in 
in the 1961 Exchange of Notes, “enabled either of the parties to submit to the 
Court any dispute between them related to an extension of Icelandic fisheries 
jurisdiction in the waters above its continental shelf beyond the 12-mile limit.”  
The ICJ therein noted, that the dispute was “exactly of the character 
anticipated;” thus, “not only has the jurisdictional obligation not been radically 
transformed in its extent; it has remained precisely what it was in 1961.”288  

Similarly, the fact that the GATT crafted a health exception under its 
provisions is an explicit acknowledgment that the treaty did foresee health risks 
as a possible avenue to abrogate from existing GATT obligations.  Moreover, 
the treaty’s own inherent recognition of critical shortages and the flexible 
formulation in essential security interests is an express recognition of future, 
undeterminable changes in the domestic sphere that would lend a certain degree 
of deviation from existing obligations.  

In other words, these provisions are purposely crafted to make room for 
future, unanticipated events that may affect parties’ obligations under the 
GATT.  Arguably, while the drafters did not expressly recognize PHEICs in 
particular during the drafting process, it contemplated health interests in general, 
as encapsulated by the whole pool of GATT provisions that give leeway for such 
evolving concerns.  

 
286 Hefler, supra note 282 at 1643.  
287 ICJ, Fisheries Jurisdiction Case (United Kingdom and Northern Ireland v. Iceland), Jurisdiction of the Court, Judgment, 
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In sum, no condition constituting parties’ consent, is said to have been 
impaired at the time the parties signified their willingness to be bound by the 
treaty.  

[E.2] On Obligation 

The second element of rebus sic stantibus, implies that a treaty’s object and 
purpose no longer corresponds to the needs of the changed realities;289 thus, 
upholding them would render the obligation “onerous.”290  

In Gabcikovo Nagymaros the ICJ rejected the claim that the “progress of 
environmental knowledge and the development of new norms and prescriptions 
of international environmental law” 291  constituted a fundamental change of 
circumstance.  The Court observed that the “formulation” of the treaty 
obligations between Hungary and Slovakia were precisely “designed to 
accommodate change,” thus, these developments could not be said to have 
“radically transform[ed] the extent of the obligations.”292  

In essence, the ICJ’s stance was that since climate change was part of the 
discourse at the time the treaty was entered, subsequent agreements reflected an 
implicit acknowledgment of the risks of climate change.293  

In like manner, it cannot be alleged that the emergence of PHEICs is to 
the effect that GATT obligations are abandoned or transformed.  On the 
contrary, it all the more bolsters them.  It is worth mentioning that the GATT’s 
primary purpose is inherently trade liberalization.  These goals are consistent with 
what is demanded in PHEICs under the IHR, in affording the minimum core of 
the right to health on accessibility.    

Moreover, the fact that the GATT mechanisms to unburden states from 
this primordial duty are crouched as exceptions, exemptions, and escape clauses, 
reveal that they are only to be exercised in exceptional circumstances.  In other 

 
289 Rein Müllerson, The ABM Treaty: Changed Circumstances, Extraordinary Events, Supreme Interests and International 
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words, developments and changes in international law are precisely 
accommodated in the GATT treaty, that its object and purpose remain relevant 
and in force.  

In any event, the GATT is a multilateral treaty that sets out rules for the 
international trade system to work.  As observed by the eminent scholar James 
Crawford, “multi-lateral” and “law-making” treaties that create a set of rules, or 
an institution, is akin to the charter of a corporation.294   Citing the eminent 
scholar, McNair, Crawford pointed to the view that these genus of treaties 
“produces fairly general effects on the applicable rules…thus the lawmaking character 
of a treaty is said to render the doctrine of rebus sic stantibus inapplicable.”295  
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PART IV.   
ENFORCEMENT AND THE JUSTICIABILITY OF  

HEALTH CLAIMS IN THE WTO  
--------------------------------------------------------------------  

“COVID19…is a powerful reminder of our interconnectedness and vulnerabilities.   
The virus respects no borders. Combatting this pandemic calls for a transparent, 

robust, coordinated, large-scale and science-based global response  
in the spirit of solidarity.”  

- G20 Leaders’ Statement296    

The marriage of trade rules and human rights becomes a vain pursuit if 
ultimately, health claims remain non-justiciable.  Primarily, does the GATT Panel 
exercise jurisdiction rationae materiae when a party alleges violation of trade rules 
grounded on human rights principles?   

The WTO has been traditionally dominated by the “watertight 
compartment’s view,”297 where it closes itself off to non-trade issues.  This issue 
on the “justiciability” of human rights, especially of ESC rights, is the greatest 
challenge to the juridical system.298  

In reality, only the UN Security Council and the International Court of 
Justice, have the power to make legally binding decisions on human rights.299 

However, enforcement against these “recalcitrant States” are only through “the 
process of naming and shaming,” and while this may encourage change,300 it is a 
relatively weaker enforcement measure compared to the economic 
consequences that ensue from non-compliance with the WTO.301  

The WTO on the other hand, has a strong dispute settlement mechanism. 
WTO panels and the WTO’s Appellate Body decisions are binding, unless a 

 
296  Extraordinary G20 Leaders' Summit: Statement on COVID-19 (26 March 2020), available at 
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consensus of WTO members rejects them. Such consensus is very unlikely, 
because a victorious member will rarely reject findings in its favor. Moreover, an 
unsuccessful litigant failing to abide by a final decision within a reasonable period 
of time, can be subject to retaliatory trade measures, which the WTO grants the 
winning party authority to impose.302    

This strong compulsion is a far echo from the dispute settlement 
provisions of the IHR which only have negotiations as primary means of 
settlement.303  Only when negotiations have not succeeded will arbitration before 
the WHO Director-General take place, in accordance with the arbitration rules 
of the Permanent Court of Arbitration.304  

Practically, the cudgel of WTO’s judicial mechanisms carries a deplorable 
weight over the IHR’s soft mechanisms.    Thus, it has been argued that this 
particularly strong dispute resolution and enforcement mechanisms of the WTO 
can be put to use.305     

It must be recalled, that as a general rule of international law, there is no 
burden of proof required in establishing jurisdiction.  As mentioned by the ICJ 
in Border and Transborder Armed Actions, “the existence of jurisdiction of the Court 
in a given case is…not a question of fact, but a question of law.”306  

This is the fundamental principle of jura novit curia—the judge knows the 
law, and it is not for the parties to establish.307  Thus, in Chorzow Factory, the PCIJ 
held that even where weighty arguments are advanced to prove the lack of 
jurisdiction, that in and of itself, “cannot…create a doubt calculated to upset [its] 
jurisdiction.”308  

 
302 Joseph, supra note 41 at 843.  
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A preponderance of WTO cases shows a presumption of jurisdiction 
by the WTO where a claim under any of the covered agreements arises, even if the 
underlying disagreement is derived from other rules or regimes of international law.    As 
observed by Pauwelyn, WTO rules have an “all-affecting” character, as they “cut 
across almost all other rules of international law, such that “even disputes with 
a relatively limited trade aspect can be brought before the WTO.”309   

 
For example United States -- Measures Affecting Government Procurement,310 and 

United States -- The Cuban Liberty and Democratic Solidarity Act,311 were brought to 
the WTO because of trade sanctions imposed against Myanmar and Cuba, 
respectively due to human rights concerns.  Chile -- Measures Affecting the Transit 
and Importation of Swordfish,312 and US-Shrimp, involved conflict between trade 
restrictions and the principles of international environmental law.  In Nicaragua 
- Measures Affecting Imports from Honduras and Colombia,313 was primarily a maritime 
delimitation dispute, but it was brought to the WTO because of the trade 
sanctions that were imposed as a result.   

Clearly, regardless of the cause or reason behind a trade measure, the 
WTO takes cognizance when trade rules enter the picture no matter how 
primary or incidental.  Thus, it is submitted that where the construction and 
interpretation of GATT provisions themselves point to the need for 
consideration of non-trade matters (as established in the previous chapter), these 
provisions would be rendered nugatory if the WTO were to dismiss a case, 
simply because a trade dispute arose from a human rights dispute.   

In other words, the very presence of a trade restriction dispute per se, under 
its covered agreements, triggers the jurisdiction of the WTO, regardless of the 
underlying reasons behind the restriction.  These reasons may arise from non-
trade related interests such as human rights or environmental issues, and may be 
passed upon incidentally.    

This is not to say however, that the WTO becomes an adjudicator of 
human rights.  It is entirely possible that the WTO Panel, or in the case of appeal, 
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the Appellate Body, may consult the competence of specialized bodies such as 
WHO.  This is expressly allowed under Article 13.1 of the DSU which grants 
the Panel license to “seek information and technical advice from any individual 
or body which it deems appropriate.”314  For instance, in US—Copyright,315 the 
World Intellectual Property Organization was specifically called upon to address 
the issue on exclusive rights granted to copyright holders for their copyrighted 
work.  

In this regard, the IHR itself expressly recognizes the competencies of 
other international organizations and bodies.  Art 14(1) of the IHR states:  

“In cases in which notification or verification of, or 
response to, an event is primarily within the competence of 
other intergovernmental organizations or international 
bodies, WHO shall coordinate its activities with such 
organizations or bodies in order to ensure the 
application of adequate measures for the protection of 
public health.” (emphasis supplied)  

Thus, it is entirely possible that WHO will defer a trade dispute to the 
competence of the WTO dispute settlement bodies, recognizing the latter’s 
competence on the matter.  However, this does not follow that the WHO 
entirely washes its hands off the matter as accordingly, “nothing in these 
Regulations shall preclude or limit the provision by WHO of advice, 
support, or technical or other assistance for public health purposes.”316  

Clearly, exercise by the WTO of jurisdiction over a trade dispute, does not 
amount to yielding WHO’s own competence on matters adversely affecting 
public health, through the form of advice, support, or assistance.   These 
provisions offer a window for both WHO and the WTO to work hand-in-hand 
in resolving the trade crises brought by the pandemic.   

 
314 WORLD TRADE ORGANIZATION DISPUTE SETTLEMENT UNDERSTANDING [hereinafter  

“WTO DSU”], Article 13.1.    
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PART V.  
RECOMMENDATIONS, SUMMARY AND CONCLUSION  

------------------------------------------------------------------------------------  

“No country is self-sufficient, no matter how powerful or advanced it may be.   
Trade allows for the efficient production and supply of basic goods and services,  

medical supplies and equipment, food and energy.”  
-WTO Director General, Roberto Azvedo.317  

[A] Recommendations  
----------------  

This paper asked whether the right to health, particularly its minimum 
core of access to essential health supplies may be protected under the GATT.  
The answer is in the affirmative.  What remains now is to provide an objective 
criteria, to concretize the standards discussed and operationalize it on the 
ground.    

[A.1] The Formula  

While core obligations provide a “universally applicable bottom line,”318 a 
“one-size-fits-all” approach to its realization can be burdensome and impractical 
given the “differences in the burden of disease,” within and among countries.319  
This is because the focus of the right to health’s core obligations is far more on 
processes than on outcomes.320  

However, the minimum core of accessibility has four key dimensions as 
set out in General Comment No. 14, particularly: (a) non-discrimination, which 
means that legally and factually, health goods must be “accessible to all, especially 
the most vulnerable or marginalized sections of the population;” (b) physical 
accessibility, which entails that these goods must be “within safe physical reach 
for all sections of the population”; (c) economic accessibility/affordability, 

 
317 WTO, Azevêdo sees sharp fall in trade, calls for global solutions to COVID-19 crisis (25 March 2020) available at 
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which requires that health goods must be “affordable for all” with due 
consideration for the “principle of equity,” and finally; (d) information 
accessibility which secures peoples right “to seek, receive and impart information 
and ideas concerning health issues.” 321  

[A.2] Use of Scientific Evidence  

While not expressly required by GATT rules, it is submitted that where a 
health policy underlies a trade restrictive measure, scientific evidence must be 
required by the Panel.  This will ensure that the measures imposed are not 
arbitrary and discriminatory, but based on reliable data.  

This does not make the WTO an arbiter of the accuracy of scientific 
evidence.  As seen in EC – Asbestos, the Panel clarified that it cannot settle a 
scientific debate, but is limited only to determining the sufficiency of “scientific 
evidence to conclude that there exists a risk for human life or health, and that 
the measures taken were necessary in relation to the objectives pursued,” and 
consulted experts to examine the scientific evidence presented.322    

For this purpose, it is recommended that the IHR’s Roster of Experts can 
be granted amicus curiae status to trade disputes before the WTO, in the event of 
pandemics or PHEICs.  The Roster is composed of experts from various areas 
of expertise such as epidemiology, vector control, infection control, and travel 
medicine, among others.  Moreover, their wide representation, from different 
regions and countries in the world ensures information is consistent with the 
facts on the ground.342  

[A.3] Authoritative Interpretations from the WTO General Council  

To add legitimacy to a human rights-consistent interpretation of the 
GATT provisions, an “authoritative interpretation” from the WTO Ministerial 
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Conference or General Council may be sought. The Council is granted such 
power by a three-quarters majority decision.323    

As opposed to a judicial decision of the Panel or Appelate Body which 
merely applies the law to a particular case, an authoritative interpretation is an 
act of the WTO as an international organization itself and in effect, “changes” 
the law.324  Moreover, while the former, serve only to clarify the meaning of 
“existing provisions of those agreements” and ‘‘cannot add to or diminish the 
rights and obligations provided in the covered agreements,”325  an authoritative 
interpretation, in effect rewrites the law.326  

[A.4] Advisory Opinion from the ICJ  

It is also probable for the WTO to request an advisory opinion from the 
ICJ should it be incidentally called upon to decide a human rights issue.  As done 
before in Kosovo,327 and the Wall Advisory Opinion,328 the ICJ is in a position to 
affirm, if not create, the existence of rights and obligations for the first time.  

  
[B] Summary and Conclusion  

----------------  

The acclaimed former Chief Justice of the Philippine Supreme Court, 
Artemio V. Panganiban once said,  that “all the peoples of the world need and 
deserve liberty and prosperity in equal measure.”329   

The COVID-19 has placed this ideal to the test.  As a threat with no 
enemy, dualities are no longer feasible.  The pandemic has exposed the 
vulnerabilities of our systems, and the shams of a highly fragmented world.    

 
323 See Marrakesh Agreement, Art. IX(2).  
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The right to health at its core, demands access to essential medical and 
health supplies.  This is a non-derogable right, and an obligation of strict liability.  
The unequal resources between and among states however, often times impair 
the protection of this right.  Thus, in recent years, the notion of “global health” 
has emerged, where the protection of the right becomes a shared responsibility.  

In this regard, the IHR and the GATT treaties play a large role in the 
pandemic response to ensure that access to essential health supplies are not 
impaired in a pandemic.  The minimum core of the right to health must be 
enforced by re-examining the GATT’s opt-out mechanisms on quantitative 
restrictions, health exceptions, and national security provisions, in this wise:  

A) Quantitative Restrictions under ART XI, must be invoked only for trade 
measures to be imposed for an exceedingly short and temporary 
period.  The test of critical shortage and the test of transitoriness 
must be passed.  To successfully invoke this provision, the state must 
show the following ultimate facts:  

a.1) the shortage amounts to a crisis, to the extent that access to 
essential health goods and supplies cannot be sufficiently met given 
the population to be supplied, the domestic availability of 
production, the quantity of imports, and the incidence of the 
virus.  

a.2) the measure employed to restrict or prohibit trade is only 
for a very short period, to bridge a passing need. (This implies 
that the rate of the incidence of PHEIC domestically, is not so 
prevalent to demand long term measures, or where a state is on the 
road to recovery, and stockpiling is merely done for preventive 
purposes, to justify the short period.)  

B) The General Health Exception under ART XX, must be invoked where 
incidence of PHEICs are so prevalent as to render temporary or short 
measures impracticable; or where a state fails to pass the conditions 
set forth in ART XI of this framework.  A balancing test, and the 
chapeau requirements must be met.  To successfully invoke this 
provision, the state must show the following ultimate facts:  
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b.1) There is a compelling state interest present, and not a mere 
risk of infection, to justify the absolute prohibition on exports of 
essential medical goods and equipment, which incredibly 
outweighs the effect of the trade-restrictiveness of a measure.  
(This implies that health exceptions can never be invoked as a 
preventive or anticipatory measure.)  

b.2) The trade-restrictive measure must be uniformly imposed 
against states similarly situated in terms of the severity of the 
outbreak, and the core capacities for response.  

C) The Security Exception under ART XXI, must only be invoked as a means 
of last resort, in the most dire and extraordinary of circumstances.  
Here, the state must establish the following ultimate facts:  

c.1) The PHEIC outbreak has domestically increased to an 
extent that national health care infrastructures and domestic 
capacities has so broken down that the situation amounts to an 
emergency in international relations, impairing the 
maintenance of law and public order. (To prove the nexus 
between public order and the PHEIC, a strict scrutiny or high 
threshold of scrutiny is required.)  

c.2) The trade-measure imposed has a plausible nexus to the 
essential security interest of upholding the minimum core of the 
right to health.  

Moreover, the provisions should not be alleged simultaneously.  The 
application of one precludes the invocation of another, to avoid the possibility 
of states invoking the GATT opt-out mechanisms in a “shot-gun” manner.    In 
all instances, application of the clauses, entail targeted, proportionate, and transparent 
trade measures, which upholds minimum core rights without unnecessary barriers 
to trade or disruptions to global supply chains.  

Finally, claims regarding violations of these provisions or abuses thereof, 
must be brought before the WTO Dispute Settlement Body, with the WHO 
supplying technical or scientific advice for the settlement of issues under its 
competence.  
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With this framework, it is evident that the rope between trade and human 
rights should never be a tug of war.  Rather, the rope is an inextricable link in a 
chain that binds and ensures the stability of both systems.  Recognition of these 
connections, and the fundamental change towards a more inclusive and open 
trade environment will ensure that the liberty and prosperity of every individual, 
from the most vulnerable states to the richest of economies, are protected.    

A common enemy requires a united front, and a united world.  

And in the worst of times, only unity can turn things around, and possibly 
make it the best of times.  
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