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Abstract 
 
 

Transnational Corporations (“TNCs”) venture beyond the borders of their 
Home State in search of new markets to penetrate and efficiencies in production, 
bringing billions in investments, new job opportunities, and hope for a better life. 
Yet, there have been instances when in the pursuit of such efficiencies, corners were 
cut and human rights have been compromised. Unfortunately, while human rights 
abuses have been reported, appropriate responses and proper redress have not been 
received by the victims. In many instances, Host countries have been reluctant to 
hold TNCs accountable because of fear of losing investments and other benefits 
received from what is perceived to be a mutually beneficial relationship with TNCs. 
Hence, victims are left without proper remedies and TNCs continue on with the same 
practices.  

Under these circumstances, this thesis posits that Home States, where TNCs 
are incorporated and where it has its registered office, have an independent 
obligation, as part of their duty to respect, protect, and provide remedies for human 
rights violations (“HRVs”), which entails the enactment of legislative or 
administrative measures to ensure that the conduct of TNCs does not lead to the 
commission of HRVs. The failure of Home States to comply with such an obligation 
opens it up to liability for an international wrongful act (IWA) for breaching its 
obligations under the current international human rights law framework and 
customary International Law. In so doing, protection of human rights is reinforced 
and TNCs are incentivized to put into place consistent practices for operations which 
are respectful of human rights. 
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CHAPTER OUTLINE  

 

Chapter One:  Introduction  

• Transnational Corporations (“TNCs”) or economic entities incorporated in a 

state, referred to as their Home States, have expanded their operations 

overseas in search of new markets for their products or services, or for 

efficiencies in production, among other considerations. As a result of the 

investments made by TNCs in Host States, not only are production chains 

linked, but jobs are generated, technology is transferred, and the standard of 

living is elevated in most communities.  

• In choosing where to invest, TNCs usually consider factors such as large 

untapped markets and cheap production inputs such as raw materials or cost 

of labor, which are often found in less developed Host States. While there are 

benefits accruing from investments, there are also detriments suffered mostly 

by those at the grassroots level.  

• Unfortunately, there are some Host States which turn a blind eye to the human 

rights violations (“HRVs”) committed by TNCs out of fear of losing 

investments. Other times, the institutions of the Host States are left without 

much recourse when faced with a TNC that simply packs up shop and retreats 

to its Home State.  

• When Host States fail or when they are unable to hold TNCs accountable and 

in the absence of an international binding framework obliging TNCs to respect 

human rights, how can human rights be protected and how can HRVs be 

remedied? This Study posits that Home States have an existing obligation 

under International Law (“IL”) to enact measures that can regulate the conduct 

of its corporate nationals though their business activities are conducted 

outside of the Home State’s territorial borders. If the Home State fails to 
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comply with such duty, it may be held liable for an Internationally Wrongful 

Act (“IWA”).  

 

Chapter Two:  The International Human Rights Law (“IHRL”) Framework 

• The United Nations (“UN”) eventually adopted, what was dubbed as the 

International Bill of Human Rights comprised of three (3) documents: The 

Universal Declaration of Human Rights (“UDHR”), the International 

Covenant on Civil and Political Rights (“ICCPR”), and the International 

Covenant on Economic, Social and Cultural Rights (“ICESCR”). It is from 

these documents that the idea that human rights are universal, inalienable, 

indivisible, interdependent, and interrelated came about.  

• In relation to the ICESCR, the Committee on Economic, Social, and Cultural 

Rights (“CESCR”) has, on several occasions, discussed the three-fold duty of 

States: to respect, protect, and fulfill.  

• While the obligation to respect entails the State’s duty not to interfere with 

the enjoyment of the right including the practice of the right to work, to own 

and develop properties like businesses, it also has the obligation to protect 

which entails preventing others from interfering with the enjoyment of the 

right, and the obligation to fulfill which requires States to enact measures for 

the full realization of rights.  

• Nuanced to Business and Human Rights, the obligation to protect requires 

States to adopt regulations to ensure effective protection against HRVs linked 

to business activities and to provide HRVs with access to effective remedies. 

States could be considered to be in violation of this obligation if they fail to 

avert or stave off the conduct of businesses which leads to violations or if the 

abuse of the right was a foreseeable effect of the business activity.  
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• This duty to protect is extraterritorial in nature on the basis of provisions of 

the ICCPR and ICESCR as well as interpretations of these conventions made 

by international tribunals as well as by the respective committees 

implementing both conventions.  

 

Chapter Three: State Responsibility for an IWA and its Consequences  

• Under the Articles on the Responsibility of States for an Internationally 

Wrongful Act (“ARSIWA”), an IWA consists of two (2) elements: (1) 

attribution of an act to the State under IL, and (2) a breach of an international 

obligation.  

• An IWA may be attributable to a State if the act is attributable to: (1) organs 

of a state; (2) persons or entities exercising elements of governmental 

authority; (3) organs placed at the disposal of a state by another state; (4) 

conduct of a state organ in excess of its authority; (5) persons or a group of 

persons whose conduct is directed or controlled by a state; (6) conduct of a 

person or group of persons carried in the absence or default of the official 

authorities; (7) in some cases, the conduct of an insurrectional or other 

movement; and (8) conduct acknowledged and adopted by a state as its own. 

• In relation to the conduct of private parties, the International Court of Justice 

(“ICJ”) has opined that a State may be responsible for the effects of the 

conduct of private parties if it failed to take necessary measures to prevent 

those effects. 

• When the State commits an act which does not conform with its obligations, 

it results in a breach of that obligation. While there are instances when the 

obligation defines a precise conduct which is expected from the State 

concerned, in other instances there is only a minimum standard set by the 
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obligation, allowing the State to act freely for as long as it is above the set 

standard. States are also liable when they fail to perform their duties of 

preventing harm.  

• The essential obligations that follow the commission of an IWA are: (1) the 

State responsible for it is required to cease with the act constituting the breach 

and to provide assurances of non-repetition, if required by the circumstances, 

and (2) to make adequate reparations for the injury sustained.  

 

Chapter 4: Invoking State Responsibility 

• Any State can call out the responsible State or remind it of its obligations. But 

to be held liable for an IWA, the responsibility of the State must be invoked. 

An invocation entails making specific claims such as triggering the obligation 

of the responsible State to make reparations like seeking compensation or 

filing a claim before the proper international tribunal, as a result of the said 

State’s breach of its obligations. 

• Only “injured” States or a State other than an Injured State with a specific 

interest on the matter may invoke the responsibility of another State.  

• To properly invoke the responsibility of a State, the invoking-State must 

provide a notice of claim which may specify the conduct necessary for the 

cessation of the wrongful act or the kind of reparation it demands.  

 

Chapter Five: TNCs as a Corporate National of its Home State 

• A comparative study of laws relating to corporations of several States reveals 

that: (i) corporations exist only by provision of law regulating its creation, 

formation, and organization, (ii) they exercise only those powers provided for 
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by law including implied powers and those incidentally granted, and (iii) their 

continued existence depends on its compliance with laws that regulate it.  

• Under IL, the ICJ has recognized corporate entities as institutes created by 

States in a domain that is within their domestic jurisdiction and when issues 

arise concerning the rights of States with regard to the treatment of companies, 

the Court refers to municipal law for guidance.  

• In determining the nationality of a corporation, the national law which grants 

the corporation recognition becomes the basis for the recognition under the 

law of other nations. Article 9 of the Draft Articles on Diplomatic Protection 

likewise provides that the state of nationality means the State under whose 

law the corporation was incorporated. 

• There have been attempts to regulate TNCs in IL despite the fact that they are 

not considered as subjects of IL. Nevertheless, due to their extensive reach, 

influence, and wealth, TNCs may be considered as an object of IL. These 

regulations include the (1) the OECD Guidelines for Multinational Enterprises 

(“MNE”s); (2) the Global Compact; (3) the Draft Norms on the 

Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights; (4) the United Nations (“UN”) 

Guiding Principles (“UNGPs”); and (5) the Tripartite Declaration of 

Principles Concerning Multinational Enterprises and Social Policy. 

 

Chapter Six: Zooming in on the Role of the Home State 

• Because the human rights obligations of the Home State over its TNC is 

independent from the obligations of the Host State over actors within its 

territory, the Host State’s performance of its human rights obligations does 

not displace the obligation of the Home State of a TNC from complying with 

its own human rights obligation. While the Host State has jurisdiction over 
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the TNC by reason of the latter’s operations within its territory, the Home 

State retains its competence over the TNC because of its nationality.  

• Apart from exercising control over TNCs by means of regulatory measures, 

Home States, through their foreign office stations in foreign countries, 

actively support and participate in aiding TNCs to acquire business 

opportunities abroad. Due to this position of control, it can, at most, be said 

that Home States are in a position to direct and supervise the manner by which 

TNCs carry out their activities, or at the very least, it can be asserted that 

Home States may constructive knowledge that corporate nationals may violate 

human rights standards in their extraterritorial operations.  

• Home states derive benefits from the way that TNCs are structured as well as 

the set-up for global supply chains and such benefit is partly derived from the 

fact that the human rights risks created by TNCs are shifted to the Host States.  

• Given the foregoing, the CESCR has opined that a Home State may be 

considered to be in breach of its obligations under the ICESCR when it fails 

to take reasonable measures that could have prevented the occurrence of the 

event. Even under customary IL, the no harm rule obliges Home States to take 

steps to ensure that it does not become an enabler of HRVs. It is incumbent 

upon Home States to impose the same measures or standards of conduct with 

continuous regulation, which it imposes for all business entities operating 

within its territory, to TNCs in their overseas operations.  

 

Chapter Seven: Conclusions and Recommendations 

• In general, States must perform a balancing act to allow the creation of wealth 

and development of resources through which a life of liberty may be achieved, 

on one side, and the rights of humans to be protected from HRVs that may 
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arise in the process, on the other side. This is why the duty of States when it 

comes to human rights is three-fold: to respect, to protect, and to fulfill.  

• The responsibility of the Home State for an IWA arises from its own act or 

omission in failing to comply with its obligation to protect human rights, 

which may be carried out by the Home State’s enactment of measures to 

prevent the commission of HRVs such as by requiring the conduct of Human 

Rights Due Diligence (“HRDD”) or Human Rights Impact Assessment 

(“HRIA”), which led to or contributed to the commission of an HRV. 

• By finding that Home States can be called out for an IWA on this basis, they 

can no longer turn a blind eye on activities of TNCs, considered as their 

nationals, abroad. Additionally, TNCs can no longer look the other way when 

their subsidiaries or affiliates compromise human rights. 

• As part of the duty to protect of States, Annex A of the Study contains a Model 

Law which requires the conduct of HRDD and HRIA.  

  

  



 x 
 

TABLE OF CONTENTS 
 

Abstract ........................................................................................................................................... II 
 

I. CHAPTER ONE: INTRODUCTION .................................................................................... 1 

A. Introduction ................................................................................................................................ 1 

B. Statement of the Problem ........................................................................................................... 8 

C. Objectives ................................................................................................................................... 8 

D. Significance of the Study ........................................................................................................... 9 

E. Definition of Terms .................................................................................................................. 13 

F. List of Acronyms ...................................................................................................................... 15 

G. Research Methodology ............................................................................................................. 16 

H. Scope and Limitation ................................................................................................................ 18 

II. CHAPTER TWO: THE INTERNATIONAL HUMAN RIGHTS LAW (IHRL) 
FRAMEWORK ........................................................................................................................... 21 

A. Historical Development and Nature of IHRL .......................................................................... 21 

B. The General Obligations of States Under IHRL ...................................................................... 25 

C. Obligations of States in Relation to Business and Human Rights ........................................... 29 

D. Extraterritorial Obligations of States ........................................................................................ 31 

III. CHAPTER THREE: STATE RESPONSIBILITY FOR AN INTERNATIONALLY 
WRONGFUL ACT (IWA) AND ITS CONSEQUENCES ...................................................... 41 

A. Background on State Responsibility ........................................................................................ 41 

B. The Subjective Element: Attribution of Conduct ..................................................................... 44 

C. The Objective Element: Breach of an International Obligation ............................................... 58 

D. Circumstances Precluding Wrongfulness ................................................................................. 63 

E. Reparations and Remedies ....................................................................................................... 66 

IV. CHAPTER FOUR: INVOKING STATE RESPONSIBILITY ........................................ 71 

A. The Injured State or States ....................................................................................................... 72 

B. Other Interested State ............................................................................................................... 75 

C. Procedure for Invoking Responsibility ..................................................................................... 76 

V. CHAPTER FIVE: TRANSNATIONAL CORPORATIONS (TNCs) AS A CORPORATE 
NATIONAL OF ITS HOME STATE ....................................................................................... 79 

A. Corporate Existence ................................................................................................................. 79 

B. Corporate Nationality ............................................................................................................... 89 



 xi 
 

C. Attempts to Regulate TNCs in International Law .................................................................... 93 

VI. CHAPTER SIX: ZOOMING IN ON THE ROLE OF THE HOME STATE .............. 113 

A. The Gap in the Enforcement of Human Rights ...................................................................... 113 

B. Establishing the Independent Obligation of the Home State .................................................. 117 

C. The International Responsibility of the Home State .............................................................. 126 

D. Creating Legally Binding Obligations for TNCs ................................................................... 129 

VII. CHAPTER SEVEN: CONCLUSIONS AND RECOMMENDATIONS ..................... 132 

A. Conclusions ............................................................................................................................ 132 

B. Recommendations .................................................................................................................. 137 

c. Annex 1 – Sample Law Requiring the Conduct of HRDD And HRIA ................................. 145 

 
Bibliography ............................................................................................................................... 158 
 
 
 
 
 
 



 1 
 

I. CHAPTER ONE: INTRODUCTION 

 

a. Introduction 

“They were careless people… - 

they smashed up things and 

creatures and then retreated 

back into their money or their 

vast carelessness…and let other 

people clean up the mess they 

had made[.]”1 

 

Globalization, in its simplest sense is concerned with the “connections 

between different regions of the world – from the cultural to the criminal, the 

financial to the environmental – and the ways in which they change and 

increase over time.”2 It has become the vehicle for transnational corporations 

(“TNCs”) to take economic interdependence to a whole new level3 by 

promising maximization of profits “achieved through the liberalization of 

markets and the free movement of goods, services, capital and knowledge.”4 

TNCs play a significant role in achieving global economic prosperity by 

linking smaller national firms to transnational production chains,5 facilitating 

 
1 FRANCIS SCOTT FITZGERALD, THE GREAT GATSBY (1925) as cited in Ratna Kapur, From Human Tragedy 
to Human Rights: Multinational Corporate Accountability for Human Rights Violations, 10 B.C. THIRD 
WORLD L.J. 1, 1 (1990). 
2 David Held et al., Globalization, 5 GLOBAL GOVERNANCE 483, 484 (1999). 
3 Id. at 491. 
4 Sukanya Pillay, AND JUSTICE FOR ALL? Globalization, Multinational Corporations, and the Need for 
Legally Enforceable Human Rights Protections, 81 U. DET. MERCY L. REV 489, 492 (2004).  
5 Held et al., supra note 2, at 491.  
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generation and international transfer of technology6 and increasing jobs,7 

among others. With the inflow of capital, many people are given the 

opportunity to earn, acquire skills, and develop their potentials. There is also 

hope of being able to provide better opportunities to the next generations and 

liberating themselves from a life of poverty.  

 Yet progress and development, don’t come without its own set of costs 

and unprecedented problems. TNCs are viewed with a perception of 

impunity, hence key stakeholders are likewise perceived to be “unimportant, 

unprotected, or both.”8 

In 1996, the twenty-six (26)-kilometer long Boac River in 

Marinduque,9 Philippines, was polluted by two to three (2 to 3) million tons 

of mine waste which leaked into the river.10 Villages were buried by flash 

floods and agricultural and marine life were severely affected leading to loss 

of livelihood for many.11 This came after nearly three (3) decades of mining 

by Marcopper Mining Corporation (“Marcopper”), forty percent (40%) of 

which was “under design and management control”12 of Placer Dome (then 

Placer Development Limited).13 This was not even the first incident, rather, 

it was a result of faulty compliance with government regulations.14 

Marcopper used their old open pit mines as dams and sealed all tunnels 

 
6 Id.  
7 Sukanya Pillay, supra note 4, at 493. 
8 Id. at. 490. 
9 Catherine Coumans, Case Study on Marcopper Mining and the Marinduque Disaster, available at 
http://www.minesandcommunities.org/article.php?a=1445 (last accessed Aug. 11, 2019). 
10 Id. 
11 Gwen de la Cruz, Look Back: The 1996 Marcopper Mining Disaster, available at 
https://www.rappler.com/move-ph/issues/disasters/165051-look-back-1996-marcopper-mining-disaster 
(last accessed Aug. 11, 2019). 
12 Coumans, supra note 9. 
13 Id. 
14 Id. 
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connecting to the river using cement.15 As time passed, the open pit was filled 

with mine tailings causing pressure in the tunnels, and eventually, seepage of 

the mine waste.16 Marcopper was aware of the leaks and was trying to figure 

out what to do, when the tunnels ruptured after a minor earthquake had 

occurred a week before.17 An investigative team from the United Nations  

(“UN”) reported that it was unclear why alternative disposal methods were 

not made, why no monitoring of the portal area was carried out even though 

mine tailings “had been escaping in some quantity for a considerable period 

of time”18 and concluded that “environmental management was not a high 

priority for Marcopper.”19 

A week later, Placer Dome’s then-Chief Executive Officer, John 

Wilson, wrote a letter to then-President Fidel Ramos assuring him that 

adequate compensation would be paid to the residents of Marinduque and that 

Placer Dome recognized its responsibility to rehabilitate all areas affected by 

the tailings flow.20 

 Six (6) years later, however, Placer Dome fled the Philippines leaving 

approximately eight hundred twenty-one thousand three hundred eighty 

(821,380) cubic meters of tailings in the river, the burst tunnel which it 

claimed to have shut for perpetuity was leaking again, and thousands were 

unable to recover just compensation.21 Now, two (2) decades after the disaster, 

Marinduque continues to suffer from the long-term effects of the disaster. 

 
15 Id.  
16 Id. 
17 Id. 
18 Coumans, supra note 9. 
19 Id. 
20 Id. 
21 Id. 
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Victims planned to pursue a suit for damages against Placer Dome in Canada, 

after a suit was initially rejected by the Supreme Court of Nevada.22 

Anjin Investments Ltd. (“Anjin”), a joint venture diamond mining 

company between a Chinese company and the Zimbabwean Defense 

Ministry, through an intermediary company, was accused by its workers for 

injuries sustained due to Anjin’s failure to follow proper workplace-safety 

measures.23 In addition, other workers came forward with allegations of 

sexual and physical assault committed by the Chinese officers of the 

corporation.24 Cosmas Sunguro, a former employee, said that some of the 

cases were reported to the police but “nothing was done.”25 When asked 

regarding the abuses, the Zimbabwean intermediary company “flatly denied 

that Chinese nationals were mistreating workers.”26 Cosmas, however, is not 

alone as other Zimbabwean employees have been complaining of similar 

incidents of harassment, beatings, and unfair labor practices.27 Yet hopes of 

accessing remedies appear to be close to nil. Zimbabwean legislators said that 

Chinese companies enjoy government protection as China is Zimbabwe’s 

biggest investor with more than a billion US dollars in foreign direct 

investments, an expected Two Billion US Dollars (USD 2 billion) bailout to 

revive the ailing economy, and at least three (3) projects, as part of China’s 

Belt and Road initiative.28  

 
22 Maricar Cinco, Groups support refiling of suit vs Marcopper, available at 
https://newsinfo.inquirer.net/842402/groups-support-refiling-of-suit-vs-marcopper (last accessed Aug. 11, 
2019).  
23 Andrew Mambondiyani, The Ordeal of Working for Chinese Companies in Zimbabwe, available at 
https://www.theepochtimes.com/the-ordeal-of-working-for-chinese-companies-in-zimbabwe_2724012.html 
(last accessed Aug. 11, 2019). 
24 Id. 
25 Id. 
26 Id. 
27 Id. 
28 Id. 
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In Brazil, major coffee companies such as Dunkin Donuts and Nestlé 

had purchased coffee from Brazilian farms that used slave labor.29 Since 2003, 

the government has been a “pioneer in the global fight to eradicate slave 

labor.”30 It had previously rescued eight hundred (800) coffee farmers whose 

employers refused to pay their salaries, forced them to work fourteen (14)-

hour shifts, and provided neither water nor food, forcing the farmers to drink 

from a ditch near a septic tank.31 Due to changing economic conditions and 

tighter budgets, however, the government’s ability to fight such abuses have 

been severely constrained.32 Moreover, unlike clothing which can be sourced 

from a specific sweatshop,33 following coffee beans from producers to buyers 

is nearly impossible.34 And while there are coffee beans that are 100% 

traceable, they are priced with a 30% markup, a price many buyers are not 

willing to pay for.35 It appears that the price of cheap coffee beans is purposely 

turning a blind eye to the maltreatment suffered by these farmers.  

These above instances are merely three (3) out of hundreds of incidents 

of human rights violations (“HRVs”) that have been reported, with some 

victims continuing to suffer in silence. 

In its traditional sense, International Law (“IL”) has been defined as “a 

body of rules and principles of action, which are binding upon civilized states 

 
29 Marine Lopes, The Hidden Suffering Behind the Brazilian Coffee that Jump-Starts American Mornings, 
available at  https://www.washingtonpost.com/world/the_americas/the-hidden-suffering-behind-the-
brazilian-coffee-that-jump-starts-american-mornings/2018/08/30/e5e5a59a-8ad4-11e8-9d59-
dccc2c0cabcf_story.html?noredirect=on&utm_term=.36758f7e2b86 (last accessed Aug. 11, 2019).   
30 Id. 
31 Id. 
32 Id. 
33 Clothing company Zara, was held liable for using a subcontractor that employed slave labor. Id. 
34 Id. 
35 Marine Lopes, The Hidden Suffering Behind the Brazilian Coffee that Jump-Starts American Mornings, 
available at  https://www.washingtonpost.com/world/the_americas/the-hidden-suffering-behind-the-
brazilian-coffee-that-jump-starts-american-mornings/2018/08/30/e5e5a59a-8ad4-11e8-9d59-
dccc2c0cabcf_story.html?noredirect=on&utm_term=.36758f7e2b86 (last accessed Aug. 11, 2019).   
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in their relations to one another.”36 The old view was that IL was concerned 

only with conduct and activities of states. This view has evolved, as entities 

other than states, have been recognized as subjects37 of IL, and the term has 

come to mean that “which deals with the conduct of states and of international 

organizations and with their relations inter se, as well as with some of their 

relations with persons, whether natural or juridical.”38 Under this modern 

definition of IL, additional subjects of IL have been recognized - 

“international organizations, insurgents, liberation movements, and, in a more 

limited way, individuals.”39 

TNCs have solidified their position in the global economy. Their 

economic might has reached new heights. The annual revenues of some TNCs 

have even outgrown the Gross Domestic Product (“GDP”) of other 

countries.40 Despite wielding such power in the global economy, TNCs are 

primarily subjected to the jurisdiction of their Home States where the TNCs 

are incorporated and where their principal place of business is located. But 

there is no instrument under IL that directly regulates TNCs.  

There is a rich debate backing both affirmative and negative responses 

to the question of whether TNCs are considered subjects of IL.41 Recently, the 

Human Rights Council (“HRC”) of the UN through the efforts Special 

 
36 JOAQUIN G. BERNAS S.J., INTRODUCTION TO PUBLIC INTERNATIONAL LAW 1 (2009 ed.).  
37 Subjects of IL pertains to “an entity that [IL] treats as a person – that is, something that can affect and be 
affected by international law and can enforce [IL] by bringing at least some international claims[.]” 
(Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 1949 I.C.J. 174, 
179 (Apr. 11) as cited in José E. Alvarez, Are Corporations “Subjects” of International Law?, 9 SANTA 
CLARA J. INT’L L. 1, 3 (2011).) 
38 Bernas, supra note 36. (emphasis supplied) 
39 Id., at 87. 
40 Fernando Belinchón and Ruqayyah Moynihan, 25 giant companies that are bigger than entire countries, 
available at https://www.businessinsider.com/25-giant-companies-that-earn-more-than-entire-countries-
2018-7 (last accessed Aug. 11, 2019).    
41 Alvarez, supra note 37, at 8.  
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Representative of the Secretary-General, after much deliberation over the 

course of many years, endorsed the UN Guiding Principles on Business and 

Human Rights (“UNGPs”) in June 2011, which contain provisions applicable 

to both States as well as TNCs. The UNGPs “do not constitute an international 

instrument that can be ratified by States, nor do they create new legal 

obligations.”42 Rather, the UNGPs seek to clarify the role of States in 

protecting human rights against any violations that may be caused by 

companies insofar as it relates to ensuring access to legal remedies as well as 

providing “practical guidance to companies about what steps they should take 

to ensure that they respect internationally recognized human rights and 

address any impact.”43  

Consequently, there are gaps in IL as to how human rights are protected 

from violations that may be committed by TNCs in the Host state, which are 

usually developing countries. This becomes more problematic in the instances 

when even the governments of Host states, are unable or unwilling to ensure 

that effective remedies are made available to victims, or worse, when the Host 

states are complicit in the commission of HRVs.  

It is in light of this backdrop that the study is undertaken. This study 

posits that under the present International Human Rights Law (“IHRL”) 

framework, Home States have a duty to regulate the conduct of TNCs even if 

such business activities are performed abroad. While it is true that States 

typically perform their obligations within the confines of their territory, this 

study finds that human rights obligations are actually extraterritorial in nature. 

 
42 Office of the High Commissioner on Human Rights, Frequently Asked Questions About the Guiding 
Principles on Business and Human Rights, available at 
https://www.ohchr.org/documents/publications/faq_principlesbussinesshr.pdf (last accessed Aug. 11, 2019), 
at 6.  
43 Id., at 7. 
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In the event that the Home State fails to adhere to such obligation, it opens 

itself up to responsibility for an Internationally Wrongful Act (“IWA”) which 

then subsequently requires the Home State to cease with such IWA and to 

make reparations to those who have suffered damages as a result of such IWA.  

b. Statement of the Problem 

 

This thesis seeks to address the following question: Whether or not 

Home States may be made liable for an IWA under the present IHRL 

framework for failing to undertake measures, as part of its duty to protect, to 

prevent HRVs by TNCs which are considered as its nationals?  

In so doing, the following questions will also have to be answered: 

First, What are the obligations and the nature of such obligations of 

States in general, Home States in particular, and TNCs, if any, under the 

framework of IHRL? 

Second, Under what circumstances may States become liable for an 

IWA?  

Third, How is responsibility for an IWA invoked?  

Fourth, What is the nexus between Home States and their TNCs which 

are considered as its national?  

Lastly, Whether or not HRVs of national TNCs may open the Home 

State to liability for an omission or in failing to perform its duty to prevent 

harm through the imposition and implementation of regulatory measures on 

TNCs to address potential HRVs? 

c. Objectives 
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This thesis seeks to:  

 

First, examine the instruments of IHRL to determine the obligations, of 

States in general, Home States in particular, on the subject of human rights, 

assess whether the intention behind such instruments was to limit the 

performance of which are confined to the territorial domain of each State, and 

to ascertain the consistency of the nature of such obligations with the concept 

of human rights in general; 

Second, determine what international responsibility is, how it is 

triggered with respect to the obligation of states under International Law, how 

it can be attributed to a particular state, and the consequences commission of 

an IWA; 

Third, ascertain how the responsibility of a State for an IWA may be 

invoked and who are the parties who have legal personality to invoke it; 

Fourth, to examine the extent of power or control which a state has over 

its corporate national, how corporate nationality of a TNC is determined, and 

to review the attempts made by the global community to standardize the 

conduct of TNCs in their operations within and outside of their Home States; 

and 

Finally, to determine the responsibility of the Home State, which is in 

a position to know of the activities of a TNC, its role in protecting human 

rights, and consequently, its liability for an IWA in the event of its 

nonfulfillment of its IHRL obligations.  

d. Significance of the Study  
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There are two sides to every story, and the story of globalization is no 

different. As mentioned earlier, it is undeniable that there are tangible benefits 

received not only by producers and exporters, but also by consumers or private 

individuals as well as states, because of globalization. At the same time, the 

realities of HRVs in the form of unfair labor practices, inhumane treatment, 

environmental destruction, and abuse, as earlier discussed, cannot be 

shrugged off merely as necessary consequences of globalization. It is true that 

States are traditionally and primarily obliged under IL to respect, protect and 

fulfill human rights.44 This is not, however, a license for TNCs as non-state 

actors to act with the sole objective of making profits, in disregard of 

fundamental, inalienable and indivisible rights of all humans. So where does 

the problem lie?  

According to Special Representative John Ruggie, “[t]he root cause of 

the business and human rights predicament today lies in the governance gaps 

created by globalization - between the scope and impact of economic forces 

and actors, and the capacity of societies to manage their adverse 

consequences.”45 The existence of these gaps not only threatens to 

overshadow the benefits that could potentially be achieved by TNCs and by 

globalization,46 but also indirectly permit the continuance of HRVs. This we 

cannot allow, not at a time when commitments to human rights have been 

affirmed and reaffirmed through multiple instruments47 and when seven 

 
44 Norms supra note 70, ¶A. 
45 Special Representative of the Secretary-General, Report on the Issue of Human Rights and Transnational 
Corporations and Other Business Enterprises, ¶3, 17th Session of the Human Rights Council, U.N. Doc 
A/HRC/8/5 (Apr. 7, 2008) 
46 Pillay, supra note 4, at 490. 
47 These instruments include, but are not limited to: International Covenant on Civil and Political Rights, 
adopted on Dec. 19, 1966, 999 U.NT.S. 171; International Covenant on Economic, Social and Cultural 
Rights, adopted on Dec. 16, 1966, 993 U.N.T.S. 3; Convention on the Elimination of All Forms of Racial 
Discrimination, adopted on Mar. 7, 1966, 660 U.N.T.S. 195; Convention on the Elimination of All Forms of 
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decades have passed since “the peoples of the United Nations 

have…reaffirmed their faith in fundamental human rights, in the dignity and 

worth of the human person and in the equal rights of men and women and 

have determined to promote social progress and better standards of life in 

larger freedom.”48 The succeeding generations must grow up knowing that 

while progress and development comes at a cost, that cost is not the dignity 

of man.  

While there are remedies available to citizens of Host States to hold 

TNCs accountable, in many instances, particularly in some developing 

countries, States “may lack the institutional capacity to enforce national laws 

and regulations…or they may feel constrained from doing so by having to 

compete internationally for investment,”49 or a race to the bottom,50 so to 

speak. There have been instances when governments, in return for 

investments made by TNCs, have agreed to maintain low levels of minimum 

wage or to grant TNCs more favorable accommodations.51 Worse, there have 

been legal reforms such as in Colombia which have resulted in strengthening 

limited liability to prevent piercing of the corporate veil.52 While the 

Columbian government has reported success in terms of increase in revenue 

and creation of new jobs, there is evidence to suggest that the over-all 
 

Discrimination Against Women, adopted on Dec. 18, 1979, 1249 U.N.T.S 13; Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted on Dec. 10, 1984, 1465 U.N.T.S. 
85; Convention on the Rights of the Child, adopted on Nov. 20, 1989, 1577 U.N.T.S. 3, International 
Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, adopted 
on Dec. 18, 1990, 2220 U.N.T.S. 3; Convention on the Rights of Persons with Disabilities, adopted on Dec. 
13, 2006, 2515 U.N.T.S.3; and International Convention for the Protection of All Persons from Enforced 
Disappearance adopted on Dec. 20, 2006, 2716 U.N.T.S. 3.  
48 Universal Declaration of Human Rights, G.A. Res No. 217-A (1948), at pmbl. 
49 Special Representative of the Secretary-General, supra note 45, ¶14. 
50 “A race to the bottom is a competition among numerous host nations to make themselves the most favorable 
legally and financially to investor companies.” Vivian Grosswald Curran, Harmonizing Multinational Parent 
Company Liability for Foreign Subsidiary Human Rights Violations, 17 CHI. J. INT’L. L. 403, 411 (2016). 
51 Id. 
52 Id., at 413. 
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economic productivity has been reduced because of the lack of dynamism and 

loss of competition.53 In addition, such legal reform which prevents the 

piercing of the corporate veil, has had the effect of foreclosing remedies 

available to victims of HRVs in their own country against TNCs.54 These 

victims often attempt to seek reliefs from the Home State of the TNC but the 

difficulties and legal obstacles to be faced are often sufficient to dissuade them 

from pursuing legal action.55 Because of the bargaining power of TNCs and 

the desire of States to attract foreign investments, there are less corporate 

regulations in Host States.56 Consequently, human rights standards in such 

States are weaker than those norms imposed in the Home State of TNCs.57  

In Zimbabwe, for example, there are even cases where the government 

may appear to be protecting TNCs at the expense of its own citizens, due to 

its dependence on investments.58 When Host States fail to seek redress for 

HRVs committed upon its own citizens, such States should be held 

accountable for violating their obligations to respect, protect, and fulfill 

human rights. Nevertheless, the void must be filled. Victims of HRVs should 

not be made to wait while Host States are made liable for their failure to meet 

their obligations. In fact, “there is increasing encouragement at the 

international level, including from the treaty bodies, for Home States to take 

regulatory action to prevent abuse by their companies overseas.”59 This thesis 

posits that Home States should step in to fill these gaps by continuing to 

 
53 Id. citing James Bessen, Lobbyists Are Behind the Rise in Corporate Profits, HARVARD BUS. REV. (May 
26, 2016),  
54 Id., at 413. 
55 Id. 
56 Curran supra note 50 ,at 411. 
57 Id. 
58 Mambondiyani supra note 23.  
59 Special Representative of the Secretary-General, supra note 45, ¶19. 
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monitor the activities of HRVs, enacting regulatory measures to arrest 

potential HRVs of their corporate nationals, and holding them accountable for 

non-compliance with such regulations. Home States are not suddenly relieved 

of their human rights obligations just because its corporate nationals decide to 

do business overseas.  

This thesis will illustrate that Home States have extraterritorial 

obligations specifically those which address human rights, which means that 

despite the absence of an internationally binding agreement explicitly which 

imposes such obligation on the Home States to regulate behavior of TNCs 

abroad, its duty to prevent harm already implies that these obligations are 

existing and it should put in place measures to regulate such conduct. TNCs 

will be forced to implement consistent policies that respect human rights not 

only for their operations within their Home States, but also for the business 

operations conducted by the TNC, or their affiliates or subsidiaries in the 

territories of other states, regardless of that country’s practice in respecting, 

protecting and fulfilling human rights. This is in line with the universal 

characteristic of human rights – respect for the inherent dignity of individuals 

is not dependent on the laws of each state, rather it is protected wherever that 

individual may be.  

e. Definition of Terms 

 

When referred to in this study, the following words shall have the 

meaning provided for them in this section.  
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1. International Human Rights Law Framework (“IHRL”) – The IHRL 

Framework refers to the body of international laws60 developed in 

pursuit of the protection and realization of human rights anchored on 

three (3) instruments which compose the International Bill of Rights: 

the Universal Declaration of Human Rights (“UDHR”), 61 the  

International Covenant on Civil and Political Rights (“ICCPR”),62 and 

the International Covenant on Economic, Social and Cultural Rights 

(“ICESCR”). 63 

2. Human Rights Violations (“HRV”) – A violation of any human right 

as provided for under customary international law or treaty law.  

3. Home State – This study adopts the definition of the State of Nationality 

as provided for under the Draft Articles on Diplomatic Protection, 

which is the State “under whose law the corporation was 

incorporated”64 and further requires the presence of the corporation’s 

registered office within the same State as well as continued close and 

permanent connection between the corporation and the State.65 

4. Host State – Refers to the State where the parent corporation or a TNC 

sets up its subsidiary or another entity with whom it has other long term 

contractual agreements as part of its global supply chain where HRVs 

are committed.  

 
60 This includes the Conventions as mentioned in footnote 47. 
61 Universal Declaration of Human Rights, G.A. Res. No. 217-A (1948). 
62 International Covenant on Civil and Political Rights, adopted on Dec. 19, 1966, 999 U.NT.S. 171. 
63 International Covenant on Economic, Social and Cultural Rights, adopted on Dec. 16, 1966, 993 U.N.T.S. 
3. 
64 Draft articles on Diplomatic Protection, International Law Commission, Supplement No. 10 (A/61/10), 
art.9 (2006).  
65 Draft Articles on Diplomatic Protection with Commentaries, International Law Commission, Supplement 
No. 10 (A/61/10), at 37 (2006). 
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5. Transnational Corporation (“TNC”) – “an economic entity operating in 

more than one country or a cluster of economic entities operating in two 

or more countries - whatever their legal form, whether in their home 

country or country of activity, and whether taken individually or 

collectively.”66 For purposes of this study, a Multinational Corporation 

(“MNC”) or Multinational Enterprise (“MNE”) also refers to a TNC. 

f. List of Acronyms 

 

 

As used in this study, these acronyms shall have the following 

meaning: 

 

ACHR American Convention on Human Rights 
ARSIWA Articles on the Responsibility of States for an Internationally 

Wrongful Act 
CCPR Committee on Civil and Political Rights 
CESCR Committee on Economic, Social and Cultural Rights 
CIME Committee on Investment and Multinational Enterprise 
COP Communication on Progress 
DFA Department of Foreign Affairs 
ECHR European Convention on Human Rights 
ESC Economic, Social and Cultural Rights 
HRC Human Rights Council 
HRDD Human Rights Due Diligence 
HRIA Human Rights Impact Assessment 
HRV Human Rights Violation 
ICC International Criminal Court 
ICCPR International Covenant on Civil and Political Rights 

 
66 Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard 
to Human Rights, U.N. Sub-Commission on the Promotion and Protection of Human Rights, U.N. Doc. 
E/CN.4/Sub.2/2003/L.11 (Aug. 13, 2003), ¶20. 
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ICESCR International Covenant on Economic, Social and Cultural 
Rights 

ICJ International Court of Justice 
ICSID International Centre for Settlement of Investment Disputes 
ICTY International Criminal Tribunal for the former Yugoslavia 
ILC International Law Commission 
IHRL International Human Rights Law 
IL International Law 
ILO International Labour Organisation 
IWA Internationally Wrongful Act 
MAT Mixed Arbitral Tribunal 
MHQP Most Highly Qualified Publicist 
MNC Multinational Corporation 
MNE Multinational Enterprise 
NCP National Contact Points 
OAS Organization of American States 
OECD Organization for Economic Cooperation and Development 
PCIJ Permanent Court of International Justice 
SEC Securities and Exchange Commission 
TNC Transnational Corporation 
UDHR Universal Declaration of Human Rights 
UN United Nations 
UNGP United Nations Guiding Principles on Business and Human 

Rights 
 

 

g. Research Methodology  

 

 

This thesis will be discussed on the basis of a review of prevailing 

doctrines and related literature of the covered topics. More specifically this 

thesis will resolve the legal question by subdividing the discussion into five 

Chapters: 
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First, the Thesis dives into the body of IHRL by examining instruments 

comprising the International Bill of Rights, comprised of the UDHR, the 

ICCPR, and the ICESCR, some of which have the force of law by reason of 

customary practice, to determine the human rights obligations of states in 

general. This includes looking into the development of human rights and how 

the treatment of each person has by its own State has become a matter of 

international concern. Jurisprudence and commentaries will also be utilized 

ascertain the extent of the obligations of States, particularly with respect to its 

extraterritorial nature. Regional treaties will also be discussed such as the 

American Convention on Human Rights67 and the European Convention on 

Human Rights to compare regional approaches to human rights obligations.68 

The Second and Third Chapters of the Thesis discuss literature 

regarding international responsibility for an IWA under the Draft Articles on 

the Responsibility of States for an Internationally Wrongful Act 

(“ARSIWA”)69 as well as the interpretation which the Permanent Court of 

International Justice (“PCIJ”), its successor, the International Court of Justice 

(“ICJ”), and the different arbitral tribunals have attached to this customary 

law to give it meaning and for its implementation. This would include the 

nature of an IWA, how these are attributable to States, how they are invoked, 

and who may invoke them. For this purpose, the writings of the most highly 

qualified publicists (“MHQPs”) will also be reviewed. 

Fourth, on the basis of available literature, the study will look into the 

authority that a State has over the birth of corporations and their continued 

 
67 American Convention on Human Rights, concluded on Nov. 22, 1969, 1144 U.N.T.S. 123 [hereinafter 
ACHR]. (emphasis supplied) 
68 Convention for the Protection of Human Rights and Fundamental Freedoms, concluded on Apr. 11, 1950, 
213 U.N.T.S. 221 [hereinafter ECHR].  
69 Responsibility of States for Internationally Wrongful Acts, GA Resolution 56/83, art. 1 (Dec. 12, 2001).  
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existence by comparing the laws of countries, particularly those who are 

members of the Organization for Economic Cooperation and Development 

(“OECD”), Philippine law,  as well as decisions of the ICJ and arbitral 

tribunals. Next, the thesis will delve into how nationality of the corporation is 

established based on the decisions of the international courts and the input of 

MHQPs based on the evolving standard, in order to determine the Home State 

who may potentially become liable for an IWA for breaching its obligations 

under the IHRL framework and how exactly these Home States exercise 

control over TNCs. The discussion will also include recent developments 

pertaining specifically to TNCs and other business enterprises such as the 

Norms on the Responsibilities of Transnational Corporations and Other 

Business Enterprises with Regard to Human Rights70 (hereinafter “Norms”) 

and the UNGPs71, among other instruments in order to determine the conduct 

expected from TNCs. 

Finally, by integrating the available literature on the aforementioned 

topics, the Study will determine the specific obligations of the Home State 

with respect to TNCs which are its nationals, nonconformity with which, 

would open the State to facing responsibility for an IWA.  

h. Scope and Limitation 

 

 

 
70 Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard 
to Human Rights, U.N. Doc. E/CN/.4/Sub.2/2003/12/Rev.2 (2003) available at 
http://hrlibrary.umn.edu/links/norms-Aug2003.html (last accessed Aug. 11, 2019). 
71 Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect 
and Remedy” Framework, Report of the Special Representative of the Secretary-General on the Issue of 
Human Rights and Transnational Corporations and Other Business Enterprises, Human Rights Council 
Resolution No. A/HRC/8/5 (Apr. 7, 2008).  
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The thesis will focus on analyzing the duty of to protect human rights 

on the part of Home States with respect to TNCs which are considered as its 

national on the basis of the latter’s incorporation in said state. The obligation 

applies despite the overseas operations of the TNC particularly because the 

nature of the human rights obligations of the Home State does not stop at its 

own borders, but are in fact, extraterritorial in nature. In so doing, the thesis 

will discuss IHRL instruments, remedies available to HRV victims, and the 

obligations of Home states over HRVs.  

Insofar as IHRL is concerned, while IHRL covers a set treaties,72 the 

discussion will focus on instruments, such as the UDHR, the ICCPR, and the 

ICESCR to establish the obligations of Home states, in general, to respect, 

protect and fulfill human rights. The discussion of the instruments will 

determine the basis as well as the extent of human rights obligations of TNCs. 

The thesis will not delve into a discussion of the propriety of TNCs, which are 

non-state actors, as proper subjects of international law. Human rights 

obligations as incorporated into Bilateral Investment Treaties (“BITs”) 

between States, though binding under IL between such States, are not included 

with respect to the discussion on IHRL. Furthermore, the responsibility to 

protect,73 often referred to as R2P, is not considered as an obligation under the 

present IHRL framework which Home States are expected to undertake.  

Moreover, this thesis will discuss the draft ARSIWA and how States 

may become answerable for an IWA. But the thesis will not delve into the 

 
72 See footnote 47. 
73 The Responsibility to Protect doctrine refers to the principle, as a result of an agreement by States in the 
2005 UN World Summit, which obligates a State as well as the international community to intervene in the 
affairs of another State for the protection of populations against genocide, war crimes, ethnic cleansing, and 
crimes against humanity. (Global Centre for the Responsibility to Protect, About R2P available at 
http://www.globalr2p.org/about_r2p (last accessed Aug. 11, 2019).  
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specifics of reparations as a consequence of a finding for the commission of 

an IWA. The study will focus on the manner by which the Home States retain 

jurisdiction and are in a position to impose regulatory measures to prevent the 

commission of HRVs, which are consistent with its obligations under the 

IHRL framework. 

Finally, with respect to the discussion of Home States, Home States 

shall be identified through their state of incorporation. For purposes of this 

Study, the control test, while mentioned in the Study, will not be utilized to 

identify the corporate nationality of an TNC. It has been argued that the 

control test is contrary to the notion that a corporation is a separate legal entity, 

which is distinct from its incorporators.74 Furthermore, it was impractical for 

a company to change its nationality when there are fluctuations in the 

distribution of shares of its stockholders.75 Rather, the national law which 

grants the corporation recognition should be considered in determining its 

nationality since it is that recognition which becomes the basis for recognition 

that the corporations likewise obtains from the law of other nations.76 This 

also serves the purpose of avoiding the potential conflict which may exist in 

the event that the control test is used such as having more than one Home State 

for a single TNC. Ultimately, for purposes of this Study, the corporation exists 

by the grant of legal personality of the state of incorporation. Hence, the 

nationality of those controlling the corporation is irrelevant.  

  

 
74 R.E. L. Vaughn Williams, The Nationality of Corporations, 27 Law & Banker Cent. L.J. 44, 49 (1934). 
75 Id. 
76 Id., at 50. 
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II. CHAPTER TWO: THE INTERNATIONAL HUMAN RIGHTS 

LAW (“IHRL”) FRAMEWORK 

 

A. Historical Development and Nature of IHRL  

 

“Dignity indicates worth that 

demands respect…The claim 

of human dignity is that 

simply being human makes 

one worthy or deserving of 

respect.”77 

 

 Dignity is an inherent quality of every human being that forms “the 

foundational concept of international human rights law.”78 “Human rights can 

thus be understood to specify certain forms of social respect – goods, services, 

opportunities, and protections owed to each person as a matter of right[s] – 

implied by this dignity.”79 Despite the inalienable characteristic of human 

rights as a “right that one has simply as a human being,”80 as a concept, it has 

not always received such recognition. It has been stated that “[i]n the vast and 

complex history of the world, the overwhelming majority of all those who 

ever lived and died suffered from some form of human rights abuse.”81 History 

 
77 Jack Donnelly, The Universal Declaration Model in UNIVERSAL HUMAN RIGHTS IN THEORY AND PRACTICE 
28 (2013). 
78 Id., at 27. 
79 Id., at 28. 
80 Id., at 30. 
81 Paul Gordon Lauren, The Evolution of International Human Rights and International Law, 13 FINNISH YB 
INTL L. 95, 95 (2002). 
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is replete with examples of traditional authoritarian regimes which demanded 

unconditional obedience;82 practices such as human bondage, slavery and 

serfdom, in which people were treated as property, and torture, were 

common.83 These governments functioned under the belief that matters such 

as how they sought to achieve their own interests were no different from how 

they decided to treat their people – these were all exercises of their exclusive 

domestic jurisdiction or their sovereignty, not subject to any international 

standards, scrutiny, criticism, or interference.84  

This exercise of sovereignty as well as the recognition of equality and 

non-interference, were reinforced after the end of the Thirty Years War, which 

concluded with the signing of the Treaty of Westphalia in 1648.85 Learned 

philosophers like Thomas Hobbes likewise supported the unchallenged power 

exercised internally by authoritarian regimes as expressed through his work, 

the Leviathan, where he argued that the powers of a ruler were absolute and it 

was the obligation of his subjects to obey.86 These circumstances allowed for 

the perpetuation of human rights abuses, and as Lauren observed, “[v]ictims 

therefore remained objects of international pity rather than subjects of 

international law.”87 

After decades of abuse, several factors ushered in the movement 

towards recognition as well as respect for human rights. For instance, religious 

teachings which “hold out a vision of the dignity and worth of each member 

of the larger human family,”88 preached about “matters of justice, compassion, 

 
82 Id. 
83 Id. 
84 Id., at 96. 
85 Id. 
86 Id. 
87 Lauren supra note 81. 
88 Id., at 97. 
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and responsibilities to care for the oppressed or those who suffer,”89 and 

“helped establish an ingredient essential for any and all international human 

rights: a concept of responsibility toward common humanity.”90 A new breed 

of philosophical opinion likewise contributed to this transformation, which 

while connected with religion, spoke of the concept of “natural law…which 

included the belief that all humans are endowed with certain natural rights.”91 

These natural rights include the right to life, liberty, property, freedom of 

expression, religious toleration, due process, and equal protection under the 

law, which exist independently of any political authority.92 These rights 

“could serve as a standard against which the practices and laws of any regime 

could be judged.”93 The writings of Hugo Grotius94 and John Locke95 were 

likewise instrumental and these teachings were said to be later embodied in 

the Universal Declaration of Human Rights (“UDHR”) insofar as it 

recognized “the inherent dignity and of the equal and inalienable rights of all 

members of the human family.”96  

It was in relation to slave trade that “’the idea that nations should use 

international lawmaking to protect the rights of individuals’ who are not their 

own nationals ‘outside their own territory was first put into practice.’”97 This 

idea materialized when states adopted treaties against slave trade which 

introduced discourse on the idea that “violations of human rights were 

 
89 Id. 
90 Id. 
91 Id. at. 98. 
92 Id.  
93 Lauren supra note 81. 
94 This would include his piece “On the Law of War and Peace” in which he discusses natural rights. 
95 His discussion of natural rights may be found in his work “Two Treatises of Government”. 
96 Lauren supra note 81 citing UDHR, pmble.  
97 Jenny S. Martinez, Human Rights and History, 126 HARV. L. REV. F. 221, 222 (2003) citing Jenny S. 
Martinez, The Slave Trade and the Origins of International Human Rights Law (2012). 
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offenses of concern to humankind generally, and not just matters between a 

people and their sovereign.”98 This international effort continued to develop 

even after the end of World War II – when human rights abuses were 

committed at a catastrophic level.  

It was at this time when, together with the creation of the United 

Nations (“UN”), human rights were firmly brought into the international law 

sphere through the UN Charter.99 The UN Charter provides that the “[w]e the 

peoples of the [UN] determined to…reaffirm faith in fundamental human 

rights, in the dignity and worth of the human person”100 and has for its purpose 

“promoting and encouraging respect for human rights and for fundamental 

freedoms for all[.]”101 Since 1945, it was then “clear that human rights could 

no longer be characterised as a domestic issue, hidden by the veil of State 

sovereignty.”102 This is the essence of the universality of human rights.  

The UN adopted the UDHR in 1948, which together with the 

International Covenant on Civil and Political Rights (“ICCPR”) and 

International Covenant on Economic, Social and Cultural Rights (“ICESCR”) 

in 1976, are collectively referred to as “The International Bill of Rights.”103 

While the UDHR was not adopted as a legally binding instrument, it has been 

argued that it has reached the status of customary international law.104 It has 

also been put forward that the UDHR “defines ‘human rights’ for the purposes 

of the human rights provisions of the UN Charter…which are recognized as a 

 
98 Id. 
99 Sarah Joseph and Joanna Kyriakakis, The United Nations and human rights in THE RESEARCH HANDBOOK 
ON INTERNATIONAL HUMAN RIGHTS LAW 1 (2010).  
100 UN Charter, pmbl. 
101 Joseph and Kyriakakis supra note 99 citing UN Charter, Art. 1 ¶3. 
102 Joseph and Kyriakakis supra note 99.  
103 Id., at 3. 
104 Id., at 2 citing Louis B. Sohn “The new international law: protection of the rights of individuals rather 
than States” (1982) 32 AMERICAN UNIVERSITY LAW REVIEW 1, 15-17. 
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peremptory international norms.”105 Furthermore, the ICCPR and the ICESCR 

give the force of treaty law to the UDHR.106 The rights as embodied in these 

instruments are treated holistically, “as an indivisible structure of rights in 

which the value of reach right is significantly augmented by the presence of 

many others.”107 Essentially, human rights are universal, inalienable, 

indivisible, interdependent, and interrelated.108   

“Interdependence” means that a functional relation exists between 

rights – “they  interact with one another to produce a whole that is more than 

the sum of its parts.”109 “Indivisibility,” on the other hand, “suggests that a life 

of dignity is not possible without something close to the full range of 

internationally recognized human rights.”110 To illustrate this, Donelly in an 

example says that respect for 80% of a person’s rights does not mean that such 

person pretty much has a life of dignity, only that such person’s dignity is 

“being denied in a relatively narrow set of ways.”111 

B. The General Obligations of States under IHRL 

The rights under the UDHR were split into different classifications, 

driven by issues concerning the categories of the rights, as well as by the Cold 

War with the Eastern bloc championing ICESCR rights on the one hand, and 

Western States promoting the adoption of ICCPR rights on the other.112 

Essentially, these interdependent rights were classified into two (2) sets of 

 
105 Id. citing Louis B. Sohn “The new international law: protection of the rights of individuals rather than 
States” (1982) 32 AMERICAN UNIVERSITY LAW REVIEW 1, 316. 
106 Donelly supra note 77 at 26. 
107 Id. at 31.  
108 Id. citing 1993 Vienna Declaration and Programme of Action, General Assembly, A/CONF.157/23 (July 
12, 1993), ¶5.  
109 Donelly supra note 77 at 31. 
110 Id. 
111 Id. 
112 Joseph and Kyriakakis supra note 99 at 3. 
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rights: (1) Civil and Political rights; and (2) Economic, Social, and Cultural 

(“ESC”) rights.113 It must be remembered that the International Bill of Rights, 

which, as earlier discussed, has the force of a treaty to which parties have 

expressly consented to be bound.  As such the principle of pacta sunt servanda 

must be observed in the performance of the duties of the parties.114 The 

significance of the pacta sunt servanda  principle, which requires performance 

of treaty obligations in good faith including human rights treaties, is further 

highlighted by its inclusion in the UN Charter, Article 2 of which provides the 

obligation of UN Member-States to “fulfill in good faith the obligations 

assumed by them in accordance with the present Charter.”115  

The ICCPR which was adopted in 1966, was followed by two (2) 

Optional Protocols. The First Optional Protocol which came into force in 

1976, generally provides for a system through which individuals allegedly 

victimized by human rights violations can file complaints with the Human 

Rights Committee.116 On the other hand, the Second Optional Protocol which 

came into force in 1991, abolished the death penalty for States parties. The 

ICCPR generally includes the right to self-determination,117 the right to an 

effective remedy,118 equality of men and women in the enjoyment of civil and 

political rights,119 the right to life,120 liberty,121 the right to be free from 
 

113 Manisuli Ssenyonjo, Economic, social and cultural rights: an examination of state obligations in THE 
RESEARCH HANDBOOK ON INTERNATIONAL HUMAN RIGHTS LAW 37 (2010). 
114 Vienna Convention on the Laws of Treaties, art. 26, entered into fore Jan. 27, 1980, 1155 U.N.T.S. 331 
[hereinafter “VCLT”]. Art. 26 provides that “[e]very treaty in force is binding upon the parties to it and must 
be performed by them in good faith.” 
115 UN Charter, art. 2(2). 
116 UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 15 (Rev. 1), Civil and 
Political Rights: The Human Rights Committee 3, available at 
https://www.refworld.org/docid/4794773c0.html (last accessed Aug. 11, 2019). 
117 ICCPR, art. 1. 
118 Id., art. 2(3). 
119 Id., art. 3. 
120 Id., art. 6. 
121 Id., art. 9. 
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torture,122 slavery,123 and forced labor,124 the right to travel,125 the right to 

equality before the law,126 the right to be presumed innocent until proven 

guilty and other rights of an accused,127 the right to privacy,128 freedom of 

thought, conscience and religion,129 among other civil and political rights and 

liberties. 

In contrast, ESC rights are those which relate to “the workplace, social 

security, family life, participation in cultural life, and access to housing, food, 

water, health care, and education.”130 To be more specific, workers’ rights 

includes freedom from forced labor (similar to the ICCPR),131 fair wages and 

equal pay for equal work, and safe and healthy working conditions, among 

others.132 The right to health, includes “access to health facilities, goods and 

services, health occupation and environmental conditions, protection against 

epidemic diseases and rights relevant to sexual and reproductive health.”133 

As to cultural rights, these include the “right to participate in cultural life and 

to share in and benefit from scientific advancement, and protection for 

intellectual property.”134 The ICESCR was likewise followed by an Optional 

Protocol which aims to ensure accountability for violations of ESC rights in 

 
122 Id., art. 7. 
123 ICCPR, art. 8(1). 
124 Id., art. 8(3). 
125 Id., art. 12. 
126 Id., art. 14(1). 
127 Id., art. 14(2). 
128 Id., art. 17. 
129 ICCPR, art. 18. 
130 Fact Sheet No. 33, Frequently Asked Questions on Economic, Social and Cultural Rights, Office of the 
UN High Commissioner for Human Rights, 1. 
131 Id. 
132 Id. at 2. 
133 Id. 
134 Id.  
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international law and to “dispel claims that ESC rights…were not intended to 

be justiciable.”135  

In relation to the ICESCR, the Committee on Economic, Social, and 

Cultural Rights (“CESCR”) has, on many occasions as expressed in several 

General Comments,136 explained that “the full realization of ESC rights, like 

other human rights, imposes three types or levels of multi-layered State 

obligations: the obligations to respect, protect, and fulfil.”137 While these were 

discussed in relation to the ICESCR, these obligations have been applied by 

other regional human rights supervisory bodies.138 The obligation to respect 

means that the State must “refrain from interfering with the enjoyment of the 

right.”139 Whereas the obligation to protect pertains to the duty of the State to 

“prevent others from interfering with the enjoyment of the right.”140 Finally, 

the obligation to fulfil requires the state to “adopt appropriate measures 

towards the full realization of the right.”141 These obligations may vary in 

terms of practice, depending on the specific right pertained to. The 

performance of these obligations are further qualified by the ICESCR, which 

requires States parties to take immediate steps, especially with regard to 

negative obligations such as non-interference; while other obligations are 

subject to progressive realization, where steps towards performing the 

obligation may be taken over a period of time.142 Progressive realization was 

 
135 Ssenyonjo supra note 113 at 37. 
136 Id., at 48 citing General Comments No. 19 (2008), General Comment No. 18 (2006), General Comment 
No. 17 (2006), General Comment No. 15 (2003), General Comment No. 14 (2000), and General Comment 
No. 13 (1999). 
137 Ssenyonjo supra note 113, at 48-49. 
138 Id. at 49 citing P. Hunt, State Obligations, Indicators, Benchmarks and the Right to Education, UN Doc 
E/C.12/1998/11 (16 June 1998). 
139 Fact Sheet No. 33, supra note 130, at 11. 
140 Id. 
141 Id. 
142 Ssenyonjo supra note 113, at 44. 
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included in recognition that “full realization of civil and political rights is 

heavily dependent both on the availability of resources and the development 

of the necessary societal structures.”143 

C. Obligations of States in Relation to Business and Human Rights 

Under the ICESCR, the duty of States Parties to respect, protect, and 

fulfill must be measured in relation to acts executed by non-state actors, more 

specifically, individuals and corporations who are not subjects of IL under this 

Convention. As to the obligation to respect ESC rights, this is violated when 

States “prioritize the interests of business entities over Covenant rights 

without adequate justification, or when they pursue policies that negatively 

affects such rights.”144 A violation of this obligation may also arise out of 

undeclared conflicts of interest between the Covenant and trade or investment 

agreements, because of the failure of the state to conduct human rights impact 

assessments. 145 For future agreements, in furtherance of this duty, State 

parties (“State-Parties”) are encouraged to insert provisions in these types of 

agreements which explicitly provide for human rights obligations and 

mechanisms for the settlement of disputes involving human rights violations 

arising out of investment or trade agreements.146  

 The obligation to protect requires States to “adopt legislative, 

administrative, educational and other appropriate measures, to ensure 

effective protection against Covenant rights violations linked to business 

activities, and that they provide victims of such corporate abuses with access 

 
143 Id., at 46 citing Philip Alston and Gerard Quinn, The Nature and Scope of States Parties Obligations 
under the ICESCR, 9 HUMAN RIGHTS QUARTERLY 156, 229 (1987). 
144 General Comment No. 24 (2017), Committee on Economic, Social and Cultural Rights, E/C.12/GC/24 
(Aug. 10, 2017), at ¶ 12. 
145 Id., at ¶ 13. 
146 Id., at 4. 
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to effective remedies.”147 States parties may also impose penalties, whether 

criminal or administrative, for violations of Covenant rights or from failure to 

act arising out of lack of due diligence which could have mitigated risks.148 

Due diligence requirements should also be imposed by States in order to 

“prevent abuses of Covenant rights in a business entity’s supply chain and by 

subcontractors, suppliers, franchisees, or other business partners.”149 This 

requirement should include an analysis on the effect a business entity’s 

activities to indigenous peoples.150 In turn, States could be considered to be in 

violation of this obligation if they fail to avert or stave off the conduct of 

businesses which leads to violations or if the abuse of the right was a 

foreseeable effect of the business activity.151 This obligation also necessitates 

the use, in some cases, of direct regulation and intervention such as in the 

advertising of tobacco products, breast-milk substitutes, combating gender 

role stereotyping and discrimination, exercising rent control, or in establishing 

minimum wage, the protection of whistleblowers who expose corruption, 

among other things.152 States parties should likewise pay careful attention to 

privatization of traditionally public sectors to ensure that services are not just 

offered based on the ability to pay and to ensure that there is accountability in 

place in the system.153  

 Finally, the obligation to fulfil “requires States parties to take necessary 

steps, to the maximum of their available resources to facilitate and promote 

the enjoyment of Covenant rights, and in certain cases, to directly provide 

 
147 Id., at 4. 
148 Id., ¶15. 
149 Id., ¶ 16. 
150 General Comment No. 24 (2017), supra note 144, ¶. 17. 
151 Id., ¶ 18. 
152 Id., ¶ 19. 
153 Id., ¶ 22. 
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goods and services essential to such enjoyment.”154 The State, however, 

cannot do this by itself. It must direct business entities towards actively 

participating in the realization of these rights especially for the marginalized 

sectors such as the indigenous peoples and persons with disabilities.155  

D. Extraterritorial Obligations of States  

 

As earlier mentioned, State Parties are obliged to undertake their treaty 

obligations under the IHRL framework in good faith. Consequently, State-

Parties enforce these provisions within their territory through appropriate 

means, such as the enactment or adoption of laws or other legislative measures 

as provided for under Art. 2(1)156 of the ICESCR or Art. 2(2)157 of the ICCPR. 

The question then arises, is the performance of obligations by State Parties 

limited to its own territory? The answer appears to be a resounding no; this 

means that these obligations of States are extraterritorial in nature. In relation 

to business and human rights, these  

extraterritorial obligations arise when a State party may influence 

situations located outside its territory, consistent with the limits 

imposed by international law, by controlling the activities of 

corporations domiciled in its territory and/or under its 

 
154 Id., ¶ 23. 
155 Id. 
156 ICESCR, art. 2(1). This paragraph provides that “Each State Party to the present Covenant undertakes to 
take steps, individually and through international assistance and co-operation, especially economic and 
technical, to the maximum of its available resources, with a view to achieving progressively the full 
realization of the rights recognized in the present Covenant by all appropriate means, including particularly 
the adoption of legislative measures.” 
157 ICCPR, art. 2(2). This paragraph provides that “Where not already provided for by existing legislative or 
other measures, each State Party to the present Covenant undertakes to take the necessary steps, in accordance 
with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other 
measures as may be necessary to give effect to the rights recognized in the present Covenant.” 
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jurisdiction, and thus may contribute to the effective enjoyment 

of economic, social and cultural rights outside its national 

territory.158  

 

The fact that the obligations under the ICCPR and ICESCR are extraterritorial 

is supported by multiple arguments. First, with respect to the language used 

by the ICCPR, State-Parties undertake “to respect and to ensure to all 

individuals within its territory and subject to its jurisdiction the rights 

recognized in the present Covenant[.]”159 In the annotation of the draft of the 

ICCPR with regard to this specific article of the Covenant, it was explained 

that “[t]here was some discussion on the desirability of retaining the words 

‘within its territory’. It was thought that a State should not be relieved of its 

obligations under the covenant to persons who remained within its jurisdiction 

merely because they were not within its territory.”160 The Committee on Civil 

and Political Rights (“CCPR”) has also interpreted the obligations to “respect 

and ensure the rights laid down in the Covenant to anyone within the power 

or effective control of that State Party, even if not situated within the territory 

of the State Party.”161 

As to the ICESCR, the CESCR has expressed the view that the 

provisions of the Covenant are likewise “expressed without any restriction 

linked to territory or jurisdiction.”162 It has been argued that since the ICESCR 

 
158 General Comment No. 24 (2017), supra note 144 ¶ 28 citing CESCR General Comment No. 12 ¶36, 
General Comment No. 14 ¶39, General Comment No. 15, ¶¶31-33, General Comment No. 19 ¶54, General 
Comment No. 20 ¶14, General Comment No. 23 ¶¶69-70, and E/C/.12/2011/1,¶5. 
159 ICCPR, art. 2(1). (emphasis supplied) 
160 U.N. Secretary-General, Annotation Draft International Covenants on Human Rights, Chapter V ¶4, 10th 
Session of the General Assembly, U.N. Doc. A/2929 (Jul. 1, 1995). 
161 General Comment No. 31 (2004), Human Rights Committee, CCPR/C/21/Rev.1/Add. 13 (May 26, 2004) 
par. 10, 4. 
162 General Comment No. 24 (2017), supra note 144, ¶ 27. 



 33 
 

does not mention territorial or jurisdictional limits to the application of the 

treaty, the drafters intended that it have an international scope.163 There may 

be limited exceptions such as Article 14 which refers to compulsory primary 

education which a State Party must provide “in its metropolitan territory or 

other territories under its jurisdiction.”164 However, that does not necessarily 

deviate from the earlier argument because there are also  provisions like Art. 

11(2)165 which refer to the right to be free from hunger, which explicitly 

indicates an international element in the fulfillment of the obligation.166 The 

CESCR has been consistent on this point in several General Comments.167 For 

instance, with respect to the right to water which was interpreted as falling 

under Article 11(1) of the ICESCR.168 As regards the extraterritorial 

obligation related to said right, the Committee maintained that  

[s]teps should be taken by States parties to prevent their own 

citizens and companies from violating the right to water of 

individuals and communities in other countries. Where States 

parties can take steps to influence other third parties to respect 

 
163 Fons Coomans, The Extraterritorial Scope of the International Covenant on Economic, Social and 
Cultural Rights in the Work of the United Nations Committee on Economic, Social and Cultural Rights, 11 
HUMAN RIGHTS LAW REVIEW 1, 7 (2011) citing MATTHEW CRAVEN, THE INTERNATIONAL COVENANT ON 
ECONOMIC, SOCIAL AND CULTURAL RIGHTS A PERSPECTIVE ON ITS DEVELOPMENT 144 (1995). 
164 General Comment No. 24 (2017), supra note 144 ¶. 27 citing ICESCR, art. 14. 
165 ICESCR, art. 11(2) provides that “The States Parties to the present Covenant, recognizing the fundamental 
right of everyone to be free from hunger, shall take, individually and through international co-operation, the 
measures, including specific programmes, which are needed: (a) To improve methods of production, 
conservation and distribution of food by making full use of technical and scientific knowledge, by 
disseminating knowledge of the principles of nutrition and by developing or reforming agrarian systems in 
such a way as to achieve the most efficient development and utilization of natural resources; (b) Taking into 
account the problems of both food-importing and food-exporting countries, to ensure an equitable distribution 
of world food supplies in relation to need.   
166 Fons Coomans, Application of the International Covenant on Economic, Social and Cultural Rights in the 
Framework of International Organisations, in MAX PLANCK YEARBOOK OF UNITED NATIONS LAW 364 
(2007).  
167 General Comment No. 24 (2017), supra note 144, ¶ 26. 
168 General Comment No. 15 (2003), Committee on Economic, Social and Cultural Rights, E/C.12/2002/11 
(Jan. 20, 2003) ¶3. 
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the right, through legal or political means, such steps should be 

taken in accordance with the Charter of the United Nations and 

applicable international law.169 

  

The extraterritorial obligation with respect to the right to social security 

recognized under Article 9 of the ICESCR,170 was laid down in similar terms 

by the CESCR in General Comment No. 19.171 In 2016, the CESCR in General 

Comment No. 23 expressed such obligation with respect to the right to just 

and favorable conditions acknowledged under Article 7 of the Covenant. It 

explicitly made mention of the role of Home States.  The committee asserted 

that  

[s]tates parties should take measures, including legislative 

measures, to clarify that their nationals, as well as enterprises 

domiciled in their territory and/or jurisdiction, are required to 

respect the right to just and favourable conditions of work 

throughout their operations extraterritorially. This responsibility 

is particularly important in States with advanced labour law 

systems, as home-country enterprises can help to improve 

standards for working conditions in host countries… States 

parties should introduce appropriate measures to ensure that non-

State actors domiciled in the State party are accountable for 

violations of the right to just and favourable conditions of work 

extraterritorially and that victims have access to remedy. States 

 
169 Id., at ¶33. 
170 ICESCR, art. 9. 
171 General Comment No. 19 (2008), Committee on Economic, Social and Cultural Rights, E/C.12/GC/19 
(Feb. 4, 2008) ¶54. 
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parties should also provide guidance to employers and enterprises 

on how to respect the right extraterritorially.172 

 

Furthermore, to interpret the obligations under the ICESCR as having 

no extraterritorial effect would be to render nugatory the reference in Article 

2(1) to undertake “steps individually and through international assistance and 

co-operation…with a view to achieving progressively the full realization of 

rights recognized in the present Covenant[.]”173 Moreover, “[i]t would be 

contradictory…to allow a State to remain passive where an actor domiciled in 

its territory and/or under its jurisdiction, and thus under its control or 

authority, harmed the rights of others in other States or where conduct by such 

actor may lead to foreseeable harm being caused.”174  

 Second, even prior to the ICCPR and ICESCR, the founding document 

of the U.N. itself has already established the obligation of members of the UN 

to achieve “universal respect for, and observance of human rights and 

fundamental freedoms for all without distinction as to race, sex, language, or 

religion.”175 Similarly, the language of the obligation has not been couched in 

a way that limits its performance within a particular territorial unit.176  

 Third, the International Court of Justice (“ICJ”) has likewise 

recognized the extraterritorial application of the ICCPR and the ICESCR. In 

Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory, the ICJ opined that  

 
172 General Comment No. 23 (2016), Committee on Economic, Social and Cultural Rights, E/C.12/GC/23 
(Apr. 7, 2016) ¶70. 
173 ICESCR, art.2(1). 
174 General Comment No. 24 (2017), supra note 144,¶ 27. 
175 Id. citing U.N. CHARTER, art. 56. 
176 General Comment No. 24 (2017), supra note 144, ¶ 27. 
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while the jurisdiction of States is primarily territorial, it may 

sometimes be exercised outside the national territory. 

Considering the object and purpose of the [ICCPR], it would 

seem natural that, even when such is the case, States parties to 

the Covenant should be bound to comply with the provisions. 

The Constant practice of the Human Rights Committee is 

consistent with this. Thus, the Committee has found the 

Covenant applicable where the State exercises its jurisdiction on 

foreign territory…The traveux préparatories of the Covenant 

confirm the Committee’s interpretation of Article 2 of that 

instrument. These show that, in adopting the wording chosen, the 

drafters of the Covenant did not intend to allow States to escape 

their obligations when they exercise jurisdiction outside their 

national territory.177  

 

The Court was unequivocal in its opinion that the ICCPR “is applicable in 

respect of acts done by a State in the exercise of its jurisdiction outside its own 

territory.”178 A year later, this was reiterated by the ICJ in the Case 

Concerning Armed Activities on the Territory of the Congo.179 

With respect to the ICESCR, the ICJ stated that the Covenant does not 

contain a provision with regard to the scope of the Covenant’s application. It 

further said that “[t]his may be explicable by the fact that this Covenant 

 
177 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory 
Opinion, at ¶109 (Jul. 9, 2004), available at https://www.icj-cij.org/files/case-related/131/131-20040709-
ADV-01-00-EN.pdf (last accessed Aug. 11, 2019).  
178 Id., at ¶111. 
179 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda), Judgment, at ¶216 (Dec. 19, 2005), available at https://www.icj-cij.org/files/case-related/116/116-
20051219-JUD-01-00-EN.pdf (last accessed Aug. 11, 2019).  
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guarantees rights which are essentially territorial. However, it is not to be 

excluded that it applies both to territories over which a State party has 

sovereignty and to those over which that State exercises territorial 

jurisdiction.”180  

Fourth, customary international law likewise proscribes the giving of 

consent by a State for its territory to be used to inflict damage to the territory 

of another State.181 This is also known as the “no harm” rule or sic utere tuo 

ut alienum non laedas.182 This principle has been repeated in several decisions 

such as in the Trail Smelter Arbitration, where it was proclaimed that “under 

the principles of international law, as well as of the law of the Untied States, 

no State has the right to use or permit the use of its territory in such a manner 

as to cause injury by fumes in or to the territory of another or the properties 

or persons therein[.]”183 In the Corfu Channel Case, the ICJ opined that 

Albania had an obligation to warn the British vessels of the existence of a 

minefield in its territorial waters in order to avoid the imminent danger posed 

by the minefields.184 The ICJ said that such obligation was based on “certain 

general and well-recognized principles, namely: elementary considerations of 

humanity, even more exacting in peace than in war…and every State’s 

obligation not to allow knowingly its territory to be used for acts contrary to 

the rights of other States.” The ICJ’s application of the principle in this case 

“clarifies that the no harm rule does not apply only between directly 

 
180Legal Consequences supra note 177, at ¶112. 
181 General Comment No. 24 (2017), supra note 144, ¶. 27. 
182 Markus Krajewski, The State Duty to Protect Against Human Rights Violations through Transnational 
Business Activities, 23 DEAKIN L. REV. 13, 24 (2018).  
183 Trail smelter case (United States v. Canada), 3 Reports of International Arbitral Awards 1905, 1965 (Mar. 
11, 1941).  
184 Corfu Channel Cases (United Kingdom v. Albania), at 22 (Apr. 9, 1949), available at https://www.icj-
cij.org/files/case-related/1/001-19490409-JUD-01-00-EN.pdf (last accessed Aug. 11, 2019). 
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neighboring states, but that every state has to be mindful of the rights of other 

states.”185 This principle has likewise been recognized as a custom in the field 

of environmental law.186  

The ICJ opined in the Legality of the Threat or Use of Nuclear Weapons 

that “[t]he existence of the general obligation of States to ensure that activities 

within their jurisdiction and control respect the environment of other States or 

of areas beyond national control is now part of the corpus of international law 

relating to the environment.”187 While there is no case law which applies the 

no harm rule to HRVs, it has been argued that there is no reason not to do so 

as it has always been consistently applied where there is a “lack of a state’s 

action to prevent a private actor from engaging in harmful activity.”188 Within 

the context of this Study, the application of this custom means that Home 

States should not permit the use of its territory or its laws, which provide for 

the existence of Transnational Corporations (“TNCs”), from injuring persons 

in the territory of another State.  

Finally, apart from the legal arguments to support the extraterritorial 

application of the IHRL framework, a moral reason has also been advanced – 

“states cannot do abroad what they are prohibited from doing at home, namely 

doing harm and/or violating rights of individuals”189 or as one writer has put 

 
185 Krajewski supra note 182, at 25.   
186 Krajewski supra note 182 citing Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion at 
19-20 (Jul. 8, 1996), available at https://www.icj-cij.org/files/case-related/95/095-19960708-ADV-01-00-
EN.pdf (last accessed Aug. 11, 2019) 
187 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion at 19-20 (Jul. 8, 1996), available at 
https://www.icj-cij.org/files/case-related/95/095-19960708-ADV-01-00-EN.pdf (last accessed Aug. 11, 
2019). 
188 Krajewski supra note 182, at 25.   
189 Fons Coomans, The Extraterritorial Scope of the International Covenant on Economic, Social and 
Cultural Rights in the Work of the United Nations Committee on Economic, Social and Cultural Rights, 11 
HUMAN RIGHTS LAW REVIEW 1, 6 (2011). 
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it “do in ‘Rome’ as you would do at ‘home.’”190 It has also been argued that 

this moral reason, which also supports the legal basis for the extraterritorial 

obligations is simply “a matter of taking responsibility for one’s own actions 

or omissions.”191 

Extraterritorial application of obligations is not unique to the ICCPR 

and the ICESCR. There are also other human rights instruments which 

explicitly provide for territorial application. For instance, Article 1 of the 

European Convention on Human Rights (“ECHR”) provides that “[t]he High 

Contracting Parties shall secure to everyone within their jurisdiction the rights 

and freedoms defined in Section 1 of this Convention.”192 

Similarly patterned is the American Convention on Human Rights 

(“ACHR”) Article 1(1) provides that “[t]he States Parties to this Convention 

undertake to respect the rights and freedoms recognized herein and to ensure 

to all persons subject to their jurisdiction the free and full exercise of those 

rights and freedom[.]”193 in the Victor Saldaño case, the Inter-American 

Commission on Human Rights interpreted “jurisdiction” as used in Article 

1(1) to mean that the Convention was not “limited to, or merely coextensive 

with national territory.”194 The Inter-American Commission on Human Rights 

 
190 Surya Deva, Acting Extraterritorially to Tame Multinational Corporations for Human Rights Violations: 
Who should ‘Bell the Cat’?, 5 MELBOURNE JOURNAL OF INTERNATIONAL LAW 37, 48 (2004) citing Mark 
Givney and R. David Emerick, The Extraterritorial Application of United States Law and the Protection of 
Human Rights: Holding Multinational Corporations to Domestic and International Standard, 10 TEMPLE 
INTERNATIONAL AND COMPARATIVE LAW JOURNAL 123, 144 (1996). 
191 Coomans supra note 189,  at 6-7 citing Sigrun Skogly and Mark Gibney, Economic Rights and 
Extraterritorial Obligations in  ECONOMIC RIGHTS – CONCEPTUAL, MEASUREMENT AND POLICY ISSUES 268 
(2007). 
192 Convention for the Protection of Human Rights and Fundamental Freedoms art.1, concluded on Apr. 11, 
1950, 213 U.N.T.S. 221 [hereinafter ECHR]. (emphasis supplied).  
193 American Convention on Human Rights art.1(1), concluded on Nov. 22, 1969, 1144 U.N.T.S. 123 
[hereinafter ACHR]. (emphasis supplied) 
194 Christina M. Cerna, The Extraterritorial Scope of Human Rights Treaties: The American Convention on 
Human rights, at 4 available at http://www.corteidh.or.cr/tablas/r31600.pdf (last accessed Aug. 11, 2019) 
citing Report No. 38/99, Victor Saldaño (Argentina) Mar. 11, 1999 [hereinafter Report 38/99]. 
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found that “‘a state party to the [ACHR] may be responsible under certain 

circumstances for the acts and omissions of its agents which produce effects 

or are undertaken outside that state’s own territory.’”195 

As illustrated above, the development of the concept of human rights, 

its continued expression in the International Bill of Human Rights and the 

subsequent interpretations as made by world courts and tribunals, as well as 

the customary no harm rule all lead to the same conclusion: human rights are 

universal, inalienable, indivisible, interdependent, and interrelated and as 

such, each State is bound, in good faith to comply with their obligations to 

respect, protect, and fulfill the human rights of all. There are, however, 

obligations whose performance is not limited within a State’s territorial limits, 

but extends to those persons, without distinction as to natural and juridical, 

over whom the State exercises jurisdiction over.  A contrary interpretation of 

such obligations would not only defeat the efforts to prevent the commission 

of HRVs, but it also goes against the very concept of human rights. Hence, a 

Home State does not shed its obligations once its corporate national decides 

to partake in business overseas. Rather, its obligation naturally extends as it 

continues to exercise jurisdiction over its corporate national. 

  

 
195 Id. citing Report No. 38/99, ¶17. 
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III. CHAPTER THREE: STATE RESPONSIBILITY FOR AN 

INTERNATIONALLY WRONGFUL ACT (IWA) AND ITS 

CONSEQUENCES  

 

“Every internationally 

wrongful act of a State 

entails the international 

responsibility of that 

State.”196 

A. Background on State Responsibility  

 

A distinction must be made between two (2) kinds of rules: primary and 

secondary rules.  Primary rules under International Law (“IL”) serve the 

purpose of defining the content of international obligations, which when 

breached, gives rise to responsibility, whereas Secondary Rules focus on the 

“general conditions under International Law for the State to be considered 

responsible for wrongful actions or omissions, and the legal consequences 

which flow therefrom.”197  

The Articles on the Responsibility of States for an Internationally 

Wrongful Act (“ARSIWA”) was drafted by the International Law 

Commission (“ILC”). In December 2001, the General Assembly of the UN 

welcomed the conclusion of the ILC’s work, which was begun nearly 45 years 

 
196 Responsibility of States for Internationally Wrongful Acts, GA Resolution 56/83, art. 1 (Dec. 12, 2001). 
[hereinafter “ARSIWA”] 
197 United Nations Legislative Series, Materials on the Responsibility of States for Internationally Wrongful 
Acts 1 available at  https://read.un-ilibrary.org/international-law-and-justice/materials-on-the-responsibility-
of-states-for-internationally-wrongful-acts_399aff65-en#page1 (last accessed Aug. 11, 2019).  
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prior to such completion, by the first Special Rapporteur F.V. Garcia 

Amador.198  

The ARSIWA is divided into four (4) parts: (1) the General Conditions 

of the Internationally Wrongful Act of a State; (2) the Content of the 

International Responsibility of a State; (3) the Implementation of the 

International Responsibility of a State; and (4) General Provisions.199  

An internationally wrongful act (IWA) consists of two (2) elements: (1) 

it is attributable to the State under international law; and (2) it constitutes a 

breach of an international obligation of the state.200 The former refers to the 

subjective element, while the latter consists of the objective element.201 

However, there are instances when the evaluation of the breach is subjective 

rather than objective, depending on the circumstances of the case.202 It is 

important to note that the existence of damage or fault is not an element of an 

IWA.203 An IWA may consist in “one or more actions or omissions or a 

combination of both.”204  

There were three (3) views as to the consequences and relations created 

by the commission of an IWA. First, the commission of an IWA creates a 

relationship between the wrongdoing State and the injured State, the 

relationship being both binding and bilateral, with the former State being 

obliged to make reparations and the latter possessing a subjective right to 

 
198 Stephan Wittich, The International Law Commission’s Articles on the Responsibility of States for 
Internationally Wrongful Acts Adopted on Second Reading, 15 LEIDEN JOURNAL OF INTERNATIONAL LAW 
891, 891 (2002). 
199 Id., at 893. 
200 ARSIWA., art 2.  
201 UN Legislative Series, supra note 197, at 12. 
202 Id. 
203 Wittich supra note 198, at 892. 
204 UN Legislative Series, supra note 197, at 7. 
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require reparation.205 Second, it begins on the premise that the legal order is 

one that is coercive which then authorizes the injured State to react to a wrong 

committed upon it.206 Finally, the prevailing view is that “the consequences 

of an internationally wrongful act cannot be limited either to reparation or to 

a sanction.”207 

There are, however, significant limitations under ARSIWA. First, as 

mentioned, the ARSIWA is not concerned with specifying the content of 

obligations as this is within the province of primary rules together with the 

determination of whether or not the State has assented to a valid treaty or the 

length of time over which primary obligations are considered to be in force in 

a State.208 Second, the consequences of an IWA are limited to those provided 

for by the ARSIWA, but existence of an IWA does not necessarily impact the 

continuing validity of the obligation of that State.209 Third, the ARSIWA is 

likewise limited in its application in dealing with conduct which is 

internationally wrongful and does not extend to obligations under other 

instruments which seek to recompense for a conduct, which is not prohibited 

but nevertheless produces injurious consequences.210 Finally, the ARSIWA 

applies only to the responsibility of States for an IWA; it does not cover the 

responsibility of international organizations or of other non-State entities.211 

Nonetheless, the breaches contemplated under these Articles span the whole 

field of liabilities, from bilateral treaties to obligations owed to the 
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international community as a whole.212 “In principle, States are free, when 

establishing or agreeing to be bound by a rule, to specify that its breach shall 

entail only particular consequences and thereby to exclude the ordinary rules 

of responsibility.”213 

B. The Subjective Element: Attribution of Conduct  

 

The term “attribution” denotes the operation of “attaching a given 

action or omission to a State. In international practice and judicial decisions, 

the term ‘imputation’ is also used.”214 Attribution of conduct to the State is 

based not merely on the acknowledgement of a connection of factual 

causality, rather on criteria which is determined by international law.215 It is 

concerned with establishing that there is an act, committed by the State, for 

purposes of responsibility and not to establish the legality of such conduct.216 

It is also important to distinguish between attribution for purposes of 

responsibility and other processes under international law through which 

particular organs of the State are permitted to enter into commitments on the 

State’s behalf.217 “In principle, the State’s responsibility is engaged by 

conduct incompatible with its international obligations, irrespective of the 

level of administration or government at which the conduct occurs.218” The 

rules of attribution in the ARSIWA are formulated for the purpose of state 

responsibility, and not for other purposes such as in instances where it is 
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necessary to determine or define the State or its Government.219 These rules 

on attribution are “cumulative but they are also limitative. In the absence of a 

specific undertaking or guarantee, a State is not responsible for the conduct of 

persons or entities in circumstances not covered by this chapter.”220 

IWA may be attributable to the conduct of (1) organs of a state;221 (2) 

persons or entities exercising elements of governmental authority;222 (3) 

organs placed at the disposal of a state by another state;223 (4) conduct of a 

state organ in excess of its authority;224 (5) persons or a group of persons 

whose conduct is directed or controlled by a state;225 (6) conduct of a person 

or group of persons carried in the absence or default of the official authorities; 

(7) in some cases, the conduct of an insurrectional or other movement;226 and 

(8) conduct acknowledged and adopted by a state as its own.227 In relation to 

the conduct of private parties, the International Court of Justice (ICJ) has also 

ruled that  

the State may be responsible for the effects of the conduct of 

private parties if it failed to take necessary measures to 

prevent those effects. For example, a receiving State is not 

responsible, as such, for the acts of private individuals in seizing 

an embassy, but it will be responsible if it fails to take all 
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necessary steps to protect the embassy from seizure, or to regain 

control over it.228 

 

In order to determine whether an organ is one that acts under authority 

of the State for purposes of attributing responsibility, reference must be made 

to the domestic law and the practices of each State, rather than resorting to 

IL.229 This is because it is for each State to determine the structure of its 

government and how it wishes to allocate the duty of administration among 

its organs and instrumentalities.230 Apart from the internal law itself, reference 

must likewise be made to practice.231 As Article 4 states, these organs of the 

State perform “legislative, executive, judicial or any other functions.”232 The 

inclusion of this description of functions is in recognition of the fact that in 

practice, many state organs are not limited to performing one type of 

governmental function233 such as administrative bodies under the Executive 

branch who also possess quasi-judicial powers while other organs take on 

commercial functions or jure gestionis functions.234 What then is the role of 

IL? The latter provides that acts of state organs act in excess of their authority 

are still attributable to the State, regardless of the internal law on the matter.235 

It is only when, as the Caire236 case explains, “the act had no connection with 
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the official function and was, in fact, merely the act of a private individual” 

that the State may not be attributed with the conduct of its organ. In addition, 

even if some organs are considered by the internal law of a State as 

autonomous and independent of the government, certain institutions 

empowered to exercise public powers may still be considered as organs of the 

State whose acts are attributable to it under IL such as police forces who have 

a special status in some states, independent from the executive.237 While 

internally, a State is subdivided into different legal entities with distinct legal 

personalities and subject to different liabilities, under IL, a State may not 

evade internationally responsibility by shifting the blame to one of its 

subdivisions.238 This is the essence of the principle of unity of the State – “the 

acts or omissions of all its organs should be regarded as acts or omissions of 

the State for the purposes of international responsibility.”239 This rule of 

attribution, as the ICJ has opined in Difference Relating to Immunity from 

Legal Process of a Special Rapporteur of the Commission on Human 

Rights,240 has attained the status of a customary character.241 There are 

instances, however, when it is not clear cut as to whether a person is acting in 

the capacity of a State organ.242 The rule is that “[w]here such a person acts in 

an apparently official capacity, or under colour of authority, the actions in 

question will be attributable to the State.”243 
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Article 5 refers to acts by parastatal entities, which are not considered 

as organs of the State, as contemplated in the immediately preceding article, 

but which are nevertheless authorized by law to exercise elements of 

governmental authority in place of State organs.244 These also include 

“situations where former State corporations have been privatized but retain 

certain public or regulatory functions.”245 Parastatal entities may include  

public corporations, semi-public entities, public agencies of 

various kinds and even, in special cases, private companies, 

provided that in each case the entity is empowered by the law of 

the State to exercise functions of a public character normally 

exercised by State organs, and the conduct of the entity relates to 

the exercise of the governmental authority concerned. For 

example, in some countries private security firms may be 

contracted to act as prison guards and in that capacity may 

exercise public powers such as powers of detention and 

discipline pursuant to a judicial sentence or to prison 

regulations…. In one case before the Iran-United States Claims 

Tribunal, an autonomous foundation established by the State 

held property for charitable purposes under close governmental 

control; its powers included the identification of property for 

seizure. It was held that it was a public and not a private entity, 

and therefore within the tribunal’s jurisdiction; with respect to its 
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administration of allegedly expropriated property, it would in 

any event have been covered by article 5.246 

 

An entity’s classification as either public or private based on internal law or 

regardless of State participation in the capital of the corporation and in the 

ownership of its assets, and regardless of the fact that the Executive does not 

exercise control over it, are not considered as decisive criteria in order to 

attribute the conduct of the entity to the State.247 What is material is that these 

entities are authorized by law to exercise specific essential powers of 

government even if it is in a limited extent or within a particular context 

only.248 For the purpose of international responsibility, the conduct of the 

entity is limited to acts which concern governmental authority and excludes 

private or commercial activity in which the entity may engage.249 However, 

as to what acts are considered as “governmental” would depend on the 

“particular society, its history and traditions.”250 In addition, the manner by 

which the governmental authority is granted to an entity together with the 

purpose for their exercise as well as the extent of its accountability to the 

government, are matters of importance.251 The internal law granting such 

authority must distinctively sanction the conduct as an application of public 

authority; it must not merely permit the activity “as part of the general 

regulation of the affairs of the community.”252  
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 As regards the conduct of an organ placed at the disposal of a State by 

another State which is considered as an act of the former if it is exercising 

elements of the governmental authority of the State at whose disposal it is 

placed, international responsibility is attributable solely to the State for which 

the organ acts for in an exclusive manner.253 For this Article to apply, two (2) 

criteria must be met: (1) “the organ must possess the status of an organ of the 

sending State;”254 and (2) “its conduct must involve the exercise of elements 

of the governmental authority of the receiving State.”255 In addition to the 

performance by the organ of functions entrusted to it, it must also act in 

conjunction with the machinery of that State under its exclusive direction and 

control without interference from the sending State.256 Where the sending 

State does not cease to exercise control over said organ which exercises 

governmental authority of both the sending and receiving States, the conduct 

is attributable to both States.257 

For as long as a State organ acts in accordance with the purpose for 

which it was vested with authority to exercise governmental authority, its 

conduct is attributable to the State albeit it exceeds its authority or violates the 

orders given to it by the State.258 This is the essence of Article 7 – the 

commission of ultra vires acts by State organs which are nonetheless 

attributable to the State. Article 7 does not permit a State to “take refuge 

behind the notion that, according to the provisions of its internal law or to 

instructions which may have been given to its organs or agents, their actions 
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or omissions ought not to have occurred or ought to have taken a different 

form.”259 This mode of attribution arose in response to the necessity in 

international relations for clarity and security given that declarations of States 

were at odds with actual practice.260  

For instance, there was much support for the proposition of the British 

Government that governments should always be held to account for acts of 

their agents by virtue of their official capacity.261 If this was the case, however, 

governments would then be authorizing abuse since the agent of the State was 

acting on orders received from the State.262 The rule articulated in Article. 7 

has been adopted in other treaties, including the Geneva Conventions in 

relation to protection given to victims of international armed conflicts.263 In 

some instances, there is difficulty in distinguishing between unauthorized but 

official conduct on one hand, and private conduct on the other hand.264 The 

question therefore, boils down to whether the State organ was acting with 

apparent  authority. 

With regard to attribution on the basis of an act by a person or a group 

of persons “acting on the instructions of, or under the direction or control”265 

of the State referred to under Article 8, it constitutes an exception to the rule 

on State responsibility since as a general rule, the acts of private persons or 

entities, or non-state actors, is not attributable to States under International 

Law.266 The reason for the exception is the existence of a “specific factual 
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relationship between the person or entity engaging in the conduct and the 

State.”267 It must be noted that Article 8 contemplates two (2) circumstances: 

(1) “involves private persons acting on the instructions of the State in carrying 

out the wrongful conduct;”268 and  (2) “a more general situation where private 

persons act under the State’s direction or control.”269   

Furthermore, the use of the words “person or group of persons” 

connotes that even the acts of individuals acting collectively or groups without 

a distinct legal personality may act on behalf of the State. The reason for the 

inclusion of this rule is to “prevent States from escaping international 

responsibility by having private individuals carry out tasks that may not or 

should not be performed by State officials, or by claiming that individuals 

actually participating in governmental authority are not classified as State 

organs under national legislation, and therefore do not engage State 

responsibility.”270  

The act of persons or entities under control or acting under the 

instructions of the State need not be limited to those involving “governmental 

activity.”271 The conduct involved which gives rise to international 

responsibility is of a kind that is “carried out ‘under the direction or control’ 

of a State…and the conduct complained of was an integral part of the 

operation,”272 not just incidental to it.273  The State must have controlled or 
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directed the operation.274 The type of control exercised has been qualified by 

the ICJ in its decisions.275 Control must not merely refer to a general situation 

of dependence and support as the ICJ  has ruled in Nicaragua276 where the 

United States (“US”) was accused of providing financial, logistical, and other 

support to the contras, who were highly dependent on the US.277 In Tadić278, 

a case decided by the International Criminal Tribunal for the former 

Yugoslavia (“ICTY”), however, a different standard for attribution was 

used.279 There, the ICTY found that “overall control going beyond the mere 

financing and equipping of such forces and involving also participation in the 

planning and supervision of military operations”280 was utilized. The ICTY 

found that unlike in Nicaragua where there was no evidence that the United 

States of Americs operated or commanded the contras, in Tadić, officers of 

non-Bosnian Serb extraction were assigned to the Bosnian Serb Army and 

may be considered as agents of Yugoslavia.281 On appeal, the Appeals 

Chamber in Tadić, ruled that the extent of control exercised by the State over 

private entities will vary depending on the facts in each case, but it fails to see 

why international law requires the application of a high threshold for the test 

of control in each and every circumstance.282  

In Rajić, in deciding whether Bosnian Croats could be considered as 

agents of Croatia to establish the basis for exercising jurisdiction over 
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violations of the Geneva Convention, the ICTY ruled that “specific 

operational control”283 was not decisive to the inquiry, rather it was the general 

political and military control exercised by Croatia over the Bosnian Croats 

that was considered as sufficient to declare the existence of an agency 

relation.284 In a 2007 ruling, however, the ICJ noted that the decisions of the 

ICTY though applying Article 8 of the ARSIWA was not for the purpose of 

attributing international responsibility to a State, considering that its 

jurisdiction was limited to criminal prosecutions and extends over persons 

only.285  Moreover, the ICJ found that the “overall control” test may have the 

undesirable effect of broadening the scope of State responsibility and for that 

reason, it is an unsuitable test.286 Outside of these cases, however, the degree 

of control exercised must be assessed in consideration of the peculiar 

circumstances of each case.287 Nevertheless,  

while it is true that the individual facts of each case may lead to 

different rules in different circumstances, the underlying general 

rule of attribution must be identical in all cases. In other words, 

the general determination of the required legal degree of control 

is one thing; the ascertainment as to whether this degree has been 

met in a given case is quite a different question. Accordingly, the 

distinction between ‘effective control’ and ‘overall control’ is not 
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one with regard to the facts of the case but touches on the legal 

standard governing the attribution of certain conduct to the 

state.288 

 

Generally, international law acknowledges the separation between corporate 

entities and State organs except in cases where this distinction or the corporate 

veil is being used to perpetrate fraud or evasion.289 “Since corporate entities, 

although owned by and in that sense subject to the control of the State, are 

considered to be separate, prima facie their conduct in carrying out their 

activities is not attributable to the State unless they are exercising elements of 

governmental authority within the meaning of article 5.” 290  

Nevertheless, if the corporate entity exercises public powers or where 

the State uses its ownership interest in or controls the entity to accomplish a 

particular result, the acts of the corporate entity become attributable to the 

State.291 In effect, State responsibility arises when the State gives out specific 

directions to a corporate entity or when it exercises control over a group.292 

This is because the terms “instructions,” “direction,” and “control” in Article 

8 are disjunctive.293  

Hence, the presence of any one of them gives rise to international 

responsibility for as long as it relates to the conduct amounting to an IWA.294 

By giving lawful orders to persons or entities who are not its organs, a State 

“does not assume the risk that the instructions will be carried out in an 
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internationally unlawful way.”295 Therefore the conduct of entities that 

deviates from the instructions is not attributable to the State. On the contrary, 

if the act was committed by an entity under the effective control of a State, it 

is immaterial whether the instructions were ignored, State responsibility still 

accrues.296 

Article 9 pertains to the conduct of a person or a group of persons that 

exercises elements of state authority in the absence or default of the official 

authorities despite not having any actual authority to do so.297 It contemplates 

circumstances “such as during a revolution, armed conflict or foreign 

occupation, where regular authorities dissolve, are disintegrating, have been 

suppressed or are for the time being inoperative”298 or when lawful authority 

is gradually being restored.299 The principle behind this Article is the idea of 

“levee en masse” which is the self-defense of ordinary citizens in the absence 

of the armed forces, creating an agency by necessity.300  

For conduct to be attributable to the State under this article, three (3) 

conditions must be met: (1) “the conduct must effectively relate to the exercise 

of elements of the governmental authority;”301  (2) “the conduct must have 

been carried out in the absence or default of the official authorities;”302 and 

(3) “the circumstances must have been such as to call for the exercise of those 

elements of authority.”303 
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On the other hand, the State may also be liable for an IWA to the extent 

that it acknowledged and adopted the conduct as its own.304 Article 1 

contemplates “attribution to a state of conduct that was not, or may not have 

been attributable to it at the time of commission, but which is subsequently 

acknowledged and adopted by the state as its own.”305 It is an incorporation 

of the ICJ’s findings in United States Diplomatic and Consular Staff in 

Tehran306 where the ICJ held the Iranian Head of State’s decree which 

“expressly approved and maintained the seizure of the [US] Embassy and its 

personnel, as well as the repeated endorsement of this decree by various other 

state authorities ‘translated continuing occupation of the Embassy and 

detention of the hostages into acts of [Iran].’”307  

The term “acknowledgment” carries with it the meaning of the terms 

“approval” or “endorsement” of conduct in a general sense.308 The term 

“adoption” on the other hand, “carries with it the idea that the conduct is 

acknowledged by the State as, in effect, its own conduct.”309 The use of the 

conjunction “and” signifies between acknowledgement and adoption signifies 

that these are cumulative.310 Where there is clear intention on the part of the 

State to accept responsibility for the conduct of a private entity, acts which 

“the State did not approve, which it sought to prevent, and which it deeply 
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regretted,”311 may nevertheless be attributable to the State.312 The Article 

utilizes the phrase “if and to the extent that” which connotes that a State does 

not absolutely acknowledge and adopt the conduct of another.313 Rather, it 

may choose to acknowledge and adopt only part of or some of the conduct in 

consideration.314 As a basic requirement, the form or the act of 

acknowledgement and adoption must be clear and unequivocal,315 it may, 

however, be either express or implied from the conduct of the State.316  

C. The Objective Element: Breach of an International Obligation 

 

When the State commits an act which does not conform with its 

obligations, it results in a breach of that obligation, regardless of the 

obligation’s character or origin.317 The use of the word “origin” expresses the 

intent to indicate the ARSIWA’s general application;318 the ARSIWA does 

not distinguish as to the source of the international obligation be it on the basis 

of treaty, custom, or general principle of law, etc. In the same manner, the 

ARSIWA does not limit the particular subject matter of the obligation 

breached.319 These scope of the obligations has, however, been defined as 

those which are “owed to another State, to several States, or to the 

international community as a whole, depending in particular on the character 
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and content of the international obligation and on the circumstances of the 

breach.”320  

While there are instances when the obligation defines a precise conduct 

which is expected from the State concerned, in other instances there is only a 

minimum standard set by the obligation, allowing the State to act freely for as 

long as it is above the set standard.321 The conduct constituting the breach of 

the international obligation may consist of  

an act or an omission or a combination of acts and omissions; it 

may involve the passage of legislation, or specific administrative 

or other action in a given case, or even a threat of such action, 

whether or not the threat is carried out, or a final judicial 

decision. It may require the provision of facilities, or the taking 

of precautions or the enforcement of a prohibition...The phrase 

‘is not in conformity with’ is flexible enough to cover the many 

different ways in which an obligation can be expressed, as well 

as the various forms which a breach may take.322 

 

States are also liable when they fail to perform their duties of preventing 

harm.323 “Obligations of prevention are usually construed as best efforts 

obligations, requiring States to take all reasonable or necessary measures to 

prevent a given event from occurring, but without warranting that the event 

will not occur.”324  
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 Article 13 discusses the basic principle of intertemporal law - “for 

responsibility to exist, the breach must occur at a time when the State is bound 

by the obligation.”325 State practice supports this principle as manifested by 

the rules under arbitration, which also utilizes the law in force at the time when 

the act takes place.326 In the event that a new peremptory norm327 of general 

international law becomes solidified into existence, it does not entail a 

retrospective assumption of responsibility.328 The application of intertemporal 

principle to all international obligations however, is without prejudice to 

retroactive assumption of responsibility such as when a State agrees to 

compensate an injured State for damage caused by its conduct although at the 

time of its commission, it was not considered as a breach of its international 

obligation.329 However, “once responsibility has accrued as a result of [an 

IWA], it is not affected by the subsequent termination of the obligation, 

whether as a result of the termination of the treaty which has been breached 

or a change in international law.”330 

Breaches may be distinguished on the basis of the time element 

involved in its completion as outlined in Article 14.  

The first type consists of a breach that is completed at the moment of 

the performance of the act, even if its effects are continuous, if the act does 

not have a continuing character.331 On the other hand, for an act which has a 

continuing character, the breach extends to cover the period in which it 
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persists and remains for as long as the conduct of the State does not conform 

with its international obligation.332  

These provisions were included in consideration of the fact that an IWA 

does not usually happen overnight; rather they happen over a period of time.333  

As to the first type, the use of the words “at the moment” was intended to 

“provide a more precise description of the time frame when a completed 

wrongful act is performed, without requiring that the act necessarily be 

completed in a single instant.”334 The distinction between a continuing breach 

and a breach that has been completed has significant consequences such as 

with regard to the remedies and reparation that can be demanded.335 For 

instance, where the breach is continuing, cessation may be immediately 

demanded.336 In addition, the distinction is significant with respect to the 

jurisdiction that may be exercised by a tribunal, as the Court’s jurisdiction 

may necessary be limited to acts that occur after the erring State assented to a 

Convention and has accepted the right of individual petition.337 The 

distinction, however, is relative. This is because a continuing wrongful act is 

capable of cessation such as when a hostage has been released or when the 

body of a person who was the subject of an enforced disappearance is given 

back to the next of kin.338  

A continuing wrongful act, essentially, is a wrongful act that has 

“commenced but has not been completed at the relevant time.”339 This concept 

 
332 Id., art. 14 ¶2. 
333 UN Legislative Series, supra note 197, at 110.  
334 Id. 
335 Id.  
336 Id. 
337 Id. at 112 citing Papamichalopoulus and Others v. Greece No. 260-B, Eur. Court HR, Series A, No. 25, 
p. 22 para. 40 (1993). 
338 UN Legislative Series, supra note 197, at 112. 
339 Id. 
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of a continuing wrongful act has been adopted even by the Human Rights 

Committee (“HRC”) of the UN in the case of Lovelace.340 In the case of 

Lovelace, the HRC held that it was vested with jurisdiction to assess the 

continuing effects of Lovelace’s loss of her status as a registered member of 

an Indian group, though the loss occurred years prior specifically in 1970 

which was the time of her marriage, while the Committee’s jurisdiction was 

only accepted by Canada in 1976.341  Ultimately, the HRC found that Canada 

was in breach of the ICCPR for preventing Lovelace from the exercise of her 

rights as a member of a minority group.342 When a continuing wrongful act 

has ceased, it then has the same effects as a breach that has been completed.  

Another important distinction must be made between actually 

committing a wrongful act and conduct which is only of a preparatory 

character. Preparatory conduct by itself does not constitute a breach if “it does 

not ‘predetermine the final decision to be taken.’”343 In the Gabčíkovo-

Nagymaros Project, the ICJ held that “[a] wrongful act or offense is frequently 

preceded by preparatory actions which are not to be confused with the act or 

offence itself.”344  

The final paragraph of Article 14 is concerned with the temporal 

dimension of the breach of duty to thwart the occurrence of an event. This 

type of breach may be considered as a continuing wrongful act for as long as 

the State is bound by the obligation for the duration of the period when the 

 
340 Id., at 113 citing Lovelace v. Canada, Official Records of the General Assembly, Thirty-sixth Session, 
Supplement No. 40 (A/38/40), Communication No. R.6/24/1977, ¶¶ 10-11 (1981). 
341 Id. 
342 Id. 
343 Id. at 114 citing Gabčíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, 7 (Sept. 25, 1997) 
available at https://www.icj-cij.org/files/case-related/92/092-19970925-JUD-01-00-EN.pdf (last accessed 
Aug. 11, 2019). 
344 UN Legislative Series, supra note 197 at 114 citing Gabčíkovo-Nagymaros Project supra note 343. 
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conduct, which does not conform with the obligation, continues.345 In such 

cases, the breach is aggravated by the failure of the State to suppress it.346 

However, there are also instances when the IWA is not continuing such as 

when the obligation is limited to preventing an event from happening, which 

is distinct from the duty to prevent the event from continuing.347  

D. Circumstances Precluding Wrongfulness  

 

Six (6) circumstances are provided by the ARSIWA where despite the 

commission of an IWA, no claim for the breach may arise:348 (1) consent;349 

(2) self-defence;350 (3) countermeasures in respect of an internationally 

wrongful act;351 (4) force majeure;352 (5) distress;353 and (6) necessity.354  

However, despite the existence and invocation of these circumstances, 

it does not preclude the liability of a state for an IWA in violation of a jus 

cogens obligation under international law.355 The presence of these 

circumstances does not terminate the obligation, rather it only excuses the 

failure to perform the obligation for as long as any of the circumstances 

subsists.356 Where a circumstance precluding wrongfulness exists, “the non-

performance is not only justified, but ‘looks towards’ a resumption of 

 
345 UN Legislative Series, supra note 197, at 115. 
346 Id. 
347 Id. 
348 Id., at 141. 
349 ARSIWA, art. 20. 
350 Id., art. 21. 
351 Id., art. 22 
352 Id., art. 23 
353 Id., art. 24 
354 Id., art. 25. 
355 ARSIWA, art. 26. 
356 UN Legislative Series, supra note 197, at 141. 
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performance so soon as the factors causing and justifying the non-

performance are no longer present.”357  

Thus, a distinction must be made between “the effect of the 

circumstances precluding wrongfulness and the termination of the obligation 

itself.”358 These circumstances apply to any IWA regardless of the source of 

the obligation.359  

As held in the Rainbow Warrior case, the law of treaties as well as the 

law of State responsibility must be applied. The former determines if the treaty 

is still in force, while the latter determines the consequences of any breach of 

the treaty and whether circumstances warrant that the wrongful of the conduct 

be precluded.360 

These circumstances precluding wrongfulness must also be 

distinguished from other issues which would ultimately allow the erring State 

to avoid responsibility such as the question of whether or not a court or 

tribunal has jurisdiction over a dispute or questions with respect to the 

admissibility of a claim.361 Neither does the list include circumstances such as 

the exception of non-performance and the “clean hands” doctrine.362  

On the applicability of the local remedies rule under IL, the ILC 

adopted a procedural view wherein the failure to exhaust local remedies was 

not a matter which affected the existence of a breach, rather, the non-

 
357 Id. citing Yearbook of the International Law Commission 1959 Vol. 1, Summary Records of the 11th 
Session, A/CN.4/SER. A/1959 (1959). 
358 Legislative Series, supra note 197, at 141. 
359 Id. 
360 UN Legislative Series, supra note 197 at 142 citing Rainbow Warriors (France v. New Zealand), France-
New Zealand Arbitration Tribunal, 82 I.L.R. 500, (1990). 
361 UN Legislative Series, supra note 197, at 142. 
362 Id., at 143. 
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exhaustion of such local remedies only affected the enforcement or invocation 

of responsibility.363  

 Article 27 is a without prejudice clause, which provides for two (2) 

consequences when a circumstance precluding wrongfulness is. Essentially, 

invoking a circumstance precluding wrongfulness is without prejudice to: (1) 

“ compliance with the obligation, if and to the extent that the circumstance 

precluding wrongfulness no longer exists;”364 and (2) “the question of 

compensation for any material loss caused by the act in question.”365  The 

without prejudice clause as to the first consequence reveals the effect that the 

existence of a circumstance precluding wrongfulness may likewise give rise 

to the extinction of the obligation; and with respect to the second point, it is 

without prejudice since it may not be probable to identify the general terms of 

when compensation may be payable.366  

Furthermore, under the first consequence, when the circumstance 

precluding wrongfulness ceases, the obligation must then be performed by the 

State. The inclusion of the words “and to the extent” is for the purpose of 

covering situations where the circumstances hindering performance of the 

obligation lessen gradually thereby allowing partial performance of the 

obligation.367 This was applied in the Gabčíkovo-Nagymaros Project  where 

the tribunal ruled that the moment the state of necessity ceased, the obligation 

to comply with the duties as provided for under the treaty was revived.368 

 
363 Wittich supra note 198, at 896. 
364 ARSIWA, art. 27 
365 Id.   
366 UN Legislative Series, supra note 197, at 189. 
367 Id.  
368 UN Legislative Series, supra note 197 at 189 citing Gabčíkovo-Nagymaros Project supra note 343. 
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However, it is also possible that the circumstance precluding wrongfulness 

would likewise be sufficient ground for the termination of the obligation.369 

 On the other hand, the second consequence functions as a reservation as 

to questions that may arise on the issue for compensation for damages.370 

Compensation, as contemplated in this article is concerned with determining 

the question of “whether a State relying on a circumstance precluding 

wrongfulness should nonetheless be expected to make good any material loss 

suffered by any State directly affected.”371 Even the reference to “material 

loss” is concerned only with the adjustment of losses that may take place due 

to reliance on a circumstance precluding wrongfulness.372  

E. Reparations and Remedies 

 

The essential obligations that follow the commission of an IWA are: 

(1) the State responsible for it is required to cease with the act constituting the 

breach, if it is one that is continuing; and to provide assurances and guarantees 

of non-repetition, if required by the circumstances373 and (2) to make adequate 

reparations for the injury sustained.374 

 Where the responsible State fails to comply with the obligation to cease 

the commission of a continuing IWA, the injured state would be justified in 

resorting to countermeasures as a means of inducing the responsible State to 

comply.375 These are measures which under normal circumstances, be 

 
369 UN Legislative Series, supra note 197, at 189. 
370 Id., at 190. 
371 Id.  
372 Id. 
373ARSIWA, art. 30. 
374ARSIWA, art. Art. 31. 
375 ARSIWA, art. 49. 
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contrary to the injured State’s obligations in relation to the responsible 

State.376  With regard to reparation it is not so much a right of the injured State, 

rather it is an obligation on the part of the responsible State for the breach 

committed.377  

Furthermore, this duty accrues immediately upon the breach of an 

obligation amounting to an IWA without need of a demand or protest by any 

State.378 The commission of an IWA likewise does not permit a state from 

abandoning such obligation, rather the state has a duty of continuing the 

performance of the obligation breached.379  

The consequences, however, vary if the obligation breached was jus 

cogens.380 In that case, all States, not just the particular erring State, have the 

obligation: (1) to cooperate in order to prevent the continuing breach of said 

obligation; (2) not to accept the conditions existing as a result of the breach as 

lawful; and (3) not to give any aid or assistance for the maintenance of the 

breach.381  

The legal consequences under Article 28 may not necessarily be limited 

to relations between the State responsible for the IWA and another State.382 

This is consistent with Article 1 which explains that international 

responsibility covers all obligations of the State and not just those which are 

owed to fellow States.383 “Thus, State responsibility extends, for example, 

to human rights violations and other breaches of international law where 

 
376 UN Legislative Series, supra note 197, at 304. 
377 Id., at 207. 
378 Id. 
379 ARSIWA, art. 28. 
380 See footnote 192. 
381 ARSIWA, art. 41. 
382 UN Legislative Series, supra note 197, at 196. 
383 Id.  
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the primary beneficiary of the obligation breached is not a State.”384 This 

is made clear in Article 33 which speaks of the scope of international 

obligations owed to other States and “without prejudice…to the right which 

may directly accrue to any person or entity other than a State.”385 It has also 

been observed that  

[w]hen an obligation of reparation exists towards a State, 

reparation does not necessarily accrue to that State’s benefit. For 

instance, a State’s responsibility for the breach of an obligation 

under a treaty concerning the protection of human rights may 

exist towards all the other parties to the treaty, but the individuals 

concerned should be regarded as the ultimate beneficiaries and 

in that sense as the holders of the relevant rights… The range of 

possibilities is demonstrated from the ICJ judgment in the 

LaGrand case, where the Court held that article 36 of the Vienna 

Convention on Consular Relations ‘creates individual rights, 

which, by virtue of Article I of the Optional Protocol, may be 

invoked in this Court by the national State of the detained 

person.’386 

 

As previously mentioned, apart from cessation, a State liable for an 

IWA is also liable to make suitable reparations for injuries it caused. As 

Article 31 provides, “[i]injury includes any damage, whether material or 

 
384 Id. (emphasis supplied). 
385 ARSIWA, art. 33. 
386 UN Legislative Series, supra note 197, at 218 citing LaGrand Case (Germany v. USA), Order, ¶ 77 (Mar. 
3, 1999) available at  https://www.icj-cij.org/files/case-related/104/104-19990303-ORD-01-00-EN.pdf (last 
accessed Aug. 11, 2019). 
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moral, caused by the [IWA] of a State.”387 Material damage denotes “damage 

to property or other interests of the State and its nationals”388 quantifiable in 

financial terms.389 On the other hand, moral damages refer to “individual pain 

and suffering, loss of loved ones or personal affront associated with an 

intrusion on one’s home or private life.”390 Again, material harm or damage is 

not a requisite for the injured or other State to be able to pursue its claim for 

some form of reparation for as long as there is an IWA.391 There is, however, 

a duty to mitigate as the ICJ ruled in Gabčíkovo-Nagymaros Project where 

the Court stated that “it is a general principle of international law that a party 

injured by non-performance of another contract party must seek to mitigate 

the damage he has sustained.”392 Failure to mitigate is not a legal duty which 

would result to responsibility, but it does preclude the injured party from 

recovering to that extent.393  

Reparations may come in the form of “restitution, compensation and 

satisfaction, either singly or in combination[.]”394 As the Permanent Court of 

International Justice (“PCIJ”) ruled in Factory at Chorzow, there are two (2) 

forms of reparations: restitution and compensation.395  

A third form was observed in different cases: satisfaction.396  While an 

issue has been raised that the obligation to make full reparation may result 

 
387 ARSIWA, art. 31. 
388 UN Legislative Series, supra note 197, at 219. 
389 Id.  
390 Id. 
391 Id. at 208. 
392 Id., at 210 citing Gabčíkovo-Nagymaros Project supra note 343 
393 Id., at 210.  
394 ARSIWA, art. 34. 
395 UN Legislative Series, supra note 197, at 221 citing Case Concerning the Factory at Charzów, Jurisdiction, 
pp. 21 &47 (July 26, 1927) available at https://www.icj-cij.org/filaes/permanent-court-of-international-
justice/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf (last accessed Aug. 11, 2019). 
396 UN Legislative Series, supra note 197 at 22.1 
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into “disproportionate and even crippling requirements so far as the 

responsible State is concerned,”397 each form of reparation comes with its own 

proportionality safeguard.398 As such, restitution would not be considered as 

an option if it would be disproportionate to the benefit that the injured party 

stands to gain.399 Similarly, compensation only covers actual damages 

suffered, while satisfaction must always be proportional to the injury.400 

Moreover, there is flexibility in determining the type of reparation suitable in 

relation to the IWA committed, for as long as the requirement of full 

reparation is fulfilled.401  

  

 
397 Id., at 222. 
398 Id. 
399 Id. 
400 Id. 
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IV. CHAPTER FOUR: INVOKING STATE RESPONSIBILITY  

 

“The respect for human rights is 

nowadays not so much a matter 

of having international 

standards, but rather of 

compliance with those 

standards.”402 

 

As discussed earlier, the State responsible for an Internationally 

Wrongful Act (“IWA”) is obligated to comply with its consequences. As a 

general rule under International Law (“IL”), any State can call out the 

responsible State or remind it of its obligations;403 there is no special 

requirement or qualification to resort to these informal diplomatic contacts.404 

These acts, however, are not the same as the invocation of responsibility from 

the State sought to be held accountable.405 Rather, an invocation entails 

making specific claims such as triggering the obligation of the responsible 

State to make reparations like seeking compensation or filing a claim before 

the proper international tribunal, as a result of the said State’s breach of its 

obligations.406 Unlike resort to informal diplomatic contracts, the State 

invoking the responsibility must be clothed with a specific right to do so.407  

 
402 Michelle Bachelet, A Conversation With Michelle Bachelet, available at 
https://www.cfr.org/event/conversation-michelle-bachelet-0 (last accessed Apr. 28, 2020).  
403 UN Legislative Series, supra note 197, at 274. 
404 Id. 
405 Id. 
406 Id. 
407 Id. 
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The Articles on the Responsibility of States for an Internationally 

Wrongful Act (“ARSIWA”) outlines which States may invoke the 

responsibility of another. These are the “injured” State or States408 or a State 

other than an Injured State with a specific interest on the matter.409 The 

distinction between the two (2) classes is significant because “in certain 

situations, all States may have such an interest, even though none of them is 

individually or specially affected by the breach.”410 Despite the existence of 

these two (2) classes, each does not preclude the application of the other411- it 

is possible for state responsibility to be simultaneously invoked by an injured 

state  together with other interested states.  Similarly, it is also possible for 

there to be a plurality of responsible States as provided under Art. 47.412 The 

invocation of responsibility from one State “is without prejudice to any right 

of recourse against the other responsible States.”413 However, each injured 

State may not demand compensation beyond the damage that it has 

suffered.414  

A. The Injured State or States 

 

An injured State is “the State whose individual right has been denied or 

impaired by the internationally wrongful act or which has otherwise been 

particularly affected by that act.”415 Article 42 of the ARSIWA defines an 

“injured state” as:  

 
408 ARSIWA, art. 42. 
409 ARSIWA, art. 48. 
410 UN Legislative Series, supra note 197, at 272. 
411 Id. 
412 ARSIWA, art. 47. 
413 Id., art. 47(2)(b). 
414 Id., art. 47(2)(a). 
415 UN Legislative Series, supra note 197, at 272. 
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[a] State is entitled as an injured State to invoke the responsibility 

of another State if the obligation breached is owed to:  

(a) that State individually; or  

(b) a group of States including that State, or the international 

community as a  

whole, and the breach of the obligation:  

(i)  specially affects that State; or   

(ii)  is of such a character as radically to change the 

position of all the other States to which the obligation is 

owed with respect to the further performance of the 

obligation.416   

 

Paragraph  (a) of Article 42  contemplates a State in a situation where 

such State possesses the “individual right to the performance of an 

obligation,”417 an example of which is when there is a bilateral treaty or 

multilateral treaty involving both the responsible State and the injured State 

which imposes specific obligations on the responsible State,418 or when the 

responsible State unilaterally binds itself to undertake an obligation,419 or even 

when there is a valid judgment by an international court or tribunal which 

imposed an obligation in favor of the injured State.420 The obligation referred 

to is not necessarily limited to those arising from treaties, but includes those 

under other sources of international law.421 

 
416 ARSIWA, art. 42. 
417 UN Legislative Series, supra note 197, at 275. 
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419 Id., at 276. 
420 UN Legislative Series, supra note 197, at 276. 
421 Id., at 277. 
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  On the other hand, paragraph (b)(i)  of Article 42 speaks of a State 

specially affected even though the obligation is not specifically owed to the 

injured State, whereas paragraph (b)(ii) addresses “‘integral’ or 

‘interdependent obligation’”,422 or where the responsible State’s fulfillment of 

its obligation is a condition precedent prior to the performance by all other 

States.423  

As regards the injury contemplated under paragraph (b), they arise from 

breaches of collective obligations or those which apply “between more than 

two States and whose performance in the given case is not owed to one State 

individually, but to a group of States or even the international community as 

a whole.”424 Invocation under paragraph (b)(1), however, carries with it 

additional requirements, but it did not limit the “nature and extent of the 

special impact that a State must have sustained in order to be considered 

injured,”425 which must be assessed on a case-to-case basis.426   

On the other hand, under paragraph (b)(2), the obligation itself is 

qualified as one that “must be considered as affecting per se every other State 

to which the obligation is owed.”427 This would arise, for instance, when there 

is a disarmament treaty or other treaty where, the condition for the 

performance of each party is the performance of the obligation by all other 

parties.  

 
422 Id., at 276. 
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 Unlike States covered by Article 48, injured States have the right to 

demand the fulfillment of all forms of redress as provided in the previous 

chapter such resorting to countermeasures and asking for compensation.   

Although it may appear that there can only be one (1) injured State since 

the aforementioned Article is couched in the singular, Article 46 speaks of the 

“plurality of injured States.”428 In an instance where there is more than one (1) 

injured State, each State is permitted to “separately invoke the responsibility 

of the State which has committed the internationally wrongful act.”429  

B. Other Interested State 

 

Article 48 allows a State who is not an injured State to invoke the 

responsibility if: “(a) the obligation breached is owed to a group of States 

including that State, and is established for the protection of a collective 

interest of the group; or (b) the obligation breached is owed to the international 

community as a whole.”430 The basis for which is collective interest,431 in that 

State’s “capacity as a member of a group of States to which the obligation is 

owed, or …as a member of the international community as a whole.”432  

Obligations under Article 48(1)(a) refer to those that are applicable 

between members of a group of States founded for the attainment of a 

collective interest433 such as treaties on the environment or a regional system 

for the protection of human rights. As to what “collective interest” covers, the  

said Article does not limit it to a particular enumeration of interests, for as 

 
428 ARSIWA, art. 46. 
429 Id. 
430 ARSIWA, art. 48. 
431 UN Legislative Series, supra note 197, at 298. 
432 Id. 
433 Id., at 299. 
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long as it serves to cultivate a common interest such as setting a general 

standard of protection for people.434 

As regards obligations owed to the international community as a whole 

under Article 48(1)(b), these are likewise not defined by the ARSIWA, as 

these may “necessarily evolve over time.”435 For instance, in 1970, the ICJ 

held that these obligations referred to outlawing aggression, genocide, 

slavery, racial discrimination, as well as to uphold basic human rights.436 

Later, the court included the right of self-determination as one owed to the 

international community as a whole.437 Under this paragraph, each State is 

entitled to invoke the responsibility of another for breaches of obligations 

owed to the international community as a whole, as all States are necessarily 

members thereof.438 This is in contrast with the earlier paragraph, which 

requires that the obligation is owed to a particular group of States and it was 

established particularly for the protection of the group’s collective interest.439  

For this reason, the remedy sought by those invoking responsibility 

under Art. 48 is usually a declaratory relief.440 

C. Procedure for Invoking Responsibility 

To properly invoke the responsibility of a State, the State invoking must 

provide a notice of claim as provided for under Article 43.441 The notice may 

 
434 Id. 
435 Id., at 300. 
436 Id. citing Case Concerning the Barcelona Traction, Light and Power Company Limited, Judgment (Second 
Phase), 32 (Feb. 5, 1970) available at https://www.icj-cij.org/files/case-related/50/050-19700205-JUD-01-
00-EN.pdf (last accessed Aug. 11, 2019). (emphasis supplied). 
437 UN Legislative Series, supra note 197, at 300 citing Case Concerning East Timor (Portugal v Australia), 
Judgment, ¶29 (June 30, 1995) available at https://www.icj-cij.org/files/case-related/84/084-19950630-
JUD-01-00-EN.pdf (last accessed Aug. 11, 2019). 
438 UN Legislative Series, supra note 197, at 300. 
439 ARSIWA, art. 48(1)(a). 
440 UN Legislative Series, supra note 197, at 301.  
441 ARSIWA, art. 43. 
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specify the conduct necessary for the cessation of the wrongful act, if it is 

persists, or the kind of reparation it demands.442 

This requirement must be complied with by an injured State, as 

specifically provided by Article 43, and/or any other interested State with 

standing to invoke the responsibility of another as provided for under Article 

48.443 While responsibility for the commission of an IWA takes place by 

operation of law, it is indispensable for an injured State and/or other interested 

States to provide notice to trigger the responsible State’s obligation of 

cessation and/or reparation.444 The notice itself is not a condition to be able to 

claim reparations, but it is still necessary since the absence of which may be 

interpreted as a waiver or acquiescence, which would bar such States from 

invoking the responsibility.445  

The ARSIWA does not require that the notice be in writing, neither 

does it specify which government authority is solely responsible for its 

issuance.446 “In practice, claims of responsibility are raised at different levels 

of government, depending on the seriousness and on the general relations 

between the States concerned.”447 In Certain Phosphate Lands in Nauru, the 

ICJ considered under the circumstances, it was sufficient that Australia knew 

of the claim from the communications between the parties even if there was 

no formal diplomatic correspondence, rather the evidence of communications 
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consists in the form of press reports of the meetings and speeches of 

government authorities.448   

 It is important to note that Article 43 does not require the State invoking 

the responsibility to specify the conduct or form of reparation, as it uses the 

word “may.”449 But this specification is not binding on the responsible State 

because while it may compel the responsible State to fulfill its obligations, it 

cannot define the specific legal consequences of an IWA.450 The specification 

may nevertheless aid the responsible State to be aware of the kind of conduct 

necessary for the resolution the conflict.451 Hence, the right of the invoking 

State to elect the conduct or reparation is not absolute.452  

For a claim to be admissible, Article 44 provides for two (2) conditions: 

first, that the claim is brought in compliance with the nationality of claims 

rule;453 and second, that the rule on exhaustion of available and effective local 

remedies was complied with, if it applies.454 

  

 
448 UN Legislative Series, supra note 197, at 280-281 citing Case Concerning Certain Phosphate Lands in 
Nauru (Nauru v Australia), Order, ¶¶31-36 (June 29, 1992) available at https://www.icj-cij.org/files/case-
related/80/080-19920629-ORD-01-00-EN.pdf (last accessed Aug. 11, 2019). 
449 ARSIWA, art. 43. 
450 UN Legislative Series, supra note 197, at 281. 
451 Id. 
452 Id., at 282. 
453 ARSIWA, art. 44 (1). The nationality of claims rule arises from the “elementary principle of international 
law that a State is entitled to protect its subjects, when injured by acts contrary to international law committed 
by another State, from whom they have been unable to obtain satisfaction through the ordinary channels.” 
(UN Legislative Series, supra note 197, at 283 citing The Mavrommatis Palestine Concessions, Judgment, 
35 (Aug. 30 1924) available at https://www.icj-cij.org/files/permanent-court-of-international-
justice/serie_A/A_02/06_Mavrommatis_en_Palestine_Arret.pdf (last accessed Aug. 11, 2019). 
454 ARSIWA, art. 44(2). The rule on exhaustion of local remedies has been defined as follows: “for an 
international claim to be admissible, it is sufficient if the essence of the claim has been brought before the 
competent tribunals and pursued as far as permitted by local law and procedures, and without success.”  (UN 
Legislative Series, supra note 197, at 284 citing Case Concerning Elettronica Sicula S.P.A. (ELSI) (United 
States of America v. Italy), Judgment,¶73 (July 20, 1989) available at https://www.icj-cij.org/files/case-
related/76/076-19890720-JUD-01-00-EN.pdf (last accessed Aug. 11, 2019). 
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V. CHAPTER FIVE: TRANSNATIONAL CORPORATIONS (TNCs) 

AS A CORPORATE NATIONAL OF ITS HOME STATE 

 

 

“We can do nothing of good in 

the way of regulating and 

supervising these corporations 

until we fix clearly in our minds 

that we are not attacking the 

corporations, but endeavoring to 

do away with any evil in them. 

We are not hostile to them; we 

are merely determined that they 

shall be so handled as to 

subserve the public good. We 

draw the line against 

misconduct, not against 

wealth.”455 

 

A.  Corporate Existence 

 

The fact that corporations in general are subject to the regulatory 

powers of the State where they are incorporated or where they are domiciled 

is undeniable. A corporation is a mere creature of law or considered as 

 
455 Theodore Roosevelt, State of the Union 1902, available at http://www.let.rug.nl/usa/presidents/theodore-
roosevelt/state-of-the-union-1902.php (last accessed Apr. 28, 2020).  
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an artificial person or legal entity created by or under the 

authority of the laws of a state or nation composed, in some rare 

instances, of a single person and his successors, being the 

incumbents of a particular oltice, but ordinarily consisting of an 

association of numerous individuals, who subsist as a body 

politic under a special denomination, which is regarded In law as 

having a personality and existence distinct from that of its several 

members, and which is, by the same authority, vested with the 

capacity of continuous succession, irrespective of changes in its 

membership, either in perpetuity or for a limited term of years, 

and of acting as a unit or single individual in matters relating to 

the common purpose of the association, within the scope of the 

powers and authorities conferred upon such bodies by law.456 

 

A survey of the corporate laws of different countries reveals a similar 

nature. For instance, the definition under Philippine law of a corporation 

explicitly spells out this nature, it provides that  “[a] corporation is an artificial 

being created by operation of law, having the right of succession and the 

powers, attributes and properties expressly authorized by law or incident to its 

existence.”457 Even the definition of a foreign corporation under Philippine 

law makes reference to such corporation having been “formed, organized or 

existing under laws other than those of the Philippines’[.]”458  

 
456 Black’s Law Dictionary, What is corporation, available at https://thelawdictionary.org/corporation/ (last 
accessed Aug. 11, 2019). 
457 An Act Providing for the Revised Corporation Code of the Philippines [REVISED CORPORATION CODE OF 
THE PHILIPPINES], Republic Act No. 11232, §2 (2019).   
458 Id.,§140. 
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Under Canadian law, a corporation is “a body corporate incorporated 

or continued under this Act and not discontinued under this Act; (société par 

actions ou société).”459 The laws of the United Kingdom provide that a 

“‘company’ means a company formed and registered under this Act, that is— 

(a) a company so formed and registered after the commencement of this Part, 

or (b) a company that immediately before the commencement of this 

Part[.]”460 The state law of New York defined a corporation as one “formed 

under any other general statute or by any special act of this state for a purpose 

or purposes for which a corporation may be formed under this chapter[.]”461 

The laws of Luxembourg define companies as those whose purpose is to carry 

on commercial activities who are “governed by the agreements between the 

parties, mercantile law and practice and the civil law.”462 In Japan, the law 

explicitly provides that “[t]he formation, organization, operation and 

management of companies shall be governed by the provisions of [the 

Companies Act].”463  

It is also the private law of a State which determines the type of 

corporate entities that may exist. For instance, Danish law provides for public 

and private limited liability companies.464 Australian law also provides that a 

company is one registered under the Corporations Act which may be a 

 
459 An Act Respecting Canadian Business Corporations [Canada Business Corporations Act], part. 1-2(1) 
(1985) (Can.). 
460 An Act to reform company law and restate the greater part of the enactments relating to companies; to 
make other provision relating to companies and other forms of business organisation; to make provision 
about directors’ disqualification, business names, auditors and actuaries; to amend Part 9 of the Enterprise 
Act 2002; and for connected purposes [Companies Act 2006), part 1(1) (2006) (U.K.). 
461 New York Business Corporation Law, art. §102(a)(4) (2001) (U.S.). 
462 Commercial Companies Act of 10 August 1915, as amended, art. 100-1 (2016) (Lux.). 
463 Companies Act, Act No. 86 of July 26, 2005, Part I art. 1, (2005) (Jap.) 
464 Danish Act on Public and Private Limited Companies [the Danish Companies Act], part. 1(1) and (5) 
(2010) (Den.) 
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company limited by guarantee or a company limited by shares.465 Iceland has 

individual laws which govern the structure and powers, among other things, 

of public and private limited companies.466 On the other hand, Dutch Civil 

law allows for the formation of open corporations and closed corporations.467 

In Spain, Spanish law provides for three (3) categories of corporate 

enterprises: limited liability companies, joint stock companies, and limited 

partnerships.468 Meanwhile, Swedish law refers to the type of companies 

simply as a private or a public company.469 In Japan, companies refer to four 

(4) types of entities: a stock company, a general partnership company, limited 

partnership company, or a limited liability company.470 Similarly, there are 

also four (4) types of companies under the laws of the United Kingdom – 

limited company, limited by shares, limited by guarantee, and an unlimited 

company.471 

Having control over the creation of corporations, it necessarily follows 

that for a legal person like a corporation, it can only carry out those acts which 

are consistent with the powers granted to it by law. Federal courts in the 

United States have ruled that corporations are creatures of law with such 

powers which are “conferred by statute either expressly or by implication; and 

only those powers are conferred by implication which are reasonably 

necessary to carry out the powers expressly granted.”472 Furthermore “the 

 
465 An Act to make provision in relation to corporations and financial products and services, and for other 
purposes [Corporations Act 2001], part 1.2(9) (2001) (Aus.). 
466 An Act Respecting Public Limited Companies No. 2/1995, as amended, (2011) (Ice.) and An Act 
Respecting Private Limited Companies No. 138/1994 (2008) (as amended) (Ice.). 
467 Burgerlijk Wetboek (Dutch Civil Code), Book 2 art. 2:3 (1992) (Neth.). 
468 Corporate Enterprises Act, Title I art.1 (2011) (as amended) (Spain). 
469 The Swedish Companies Act, SFS 2005:551, Chapter 1 §2 (2005) (Swed).  
470 Companies Act, Act No. 86 of July 26, 2005, Part I art. 2(i), (2005) (Jap.) 
471 Companies Act 2006, part 1(3) (2006) (U.K.). 
472 City of Marion, Ill., v. Sneeden et al, 54 S. Ct. 421 (1933) (U.S.).  
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enumeration of granted powers implies exclusion of all others.”473 As 

Villanueva puts it, “the underlying doctrine on corporate powers and capacity 

is covered by the theory of concession, which looks at a corporation as a 

creature of limited powers and completely within the control, of the State.”474 

Consequently, a corporate activity which is not rooted in an express, implied, 

or incidental power of a corporation as granted by law is considered to be an 

ultra vires act.475 The International Court of Justice (“ICJ”) has recognized 

that it is also private law or the law relating to corporations as well as the 

company’s own law which determines which acts are considered as ultra 

vires.476 As such, States often include provisions which spell out the explicit 

powers of corporations. For instance, Philippine law lists eleven (11) specific 

powers of a corporation. These are:  

(a) To sue and be sued in its corporate name;  

(b) To have perpetual existence unless the certificate of 

incorporation provides otherwise;  

(c) To adopt and use a corporate seal;  

(d) To amend its articles of incorporation in accordance with 

the provisions of this Code;  

(e) To adopt bylaws, not contrary to law, morals or public 

policy, and to amend or repeal the same in accordance with 

this Code;  

 
473 Farley et al. v. Albers, 112 F.2d 401 (1940) (U.S.). 
474 CESAR L. VILLANUEVA & TERESA S. VILLANUEVA-TIANSAY, PHILIPPINE CORPORATE LAW 234 (2018). 
475 Id. 
476 Barcelona Traction, Light and Power Company Limited, Judgment (Second Phase), ¶38 (Feb. 5, 1970) 
available at https://www.icj-cij.org/files/case-related/50/050-19700205-JUD-01-00-EN.pdf (last accessed 
Aug. 11, 2019). 
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(f) In case of stock corporations, to issue or sell stocks to 

subscribers and to sell treasury stocks in accordance with 

the provisions of this Code; and to admit members to the 

corporation if it be a nonstock corporation;  

(g) To purchase, receive, take or grant, hold, convey, sell, lease, 

pledge, mortgage, and otherwise deal with such real and 

personal property, including securities and bonds of other 

corporations, as the transaction of the lawful business of the 

corporation may reasonably and necessarily require, subject 

to the limitations prescribed by law and the Constitution;  

(h) To enter into a partnership, joint venture, merger, 

consolidation, or any other commercial agreement with 

natural and juridical persons;  

(i) To make reasonable donations, including those for the 

public welfare or for hospital, charitable, cultural, scientific, 

civic, or similar purposes: Provided, That no foreign 

corporation shall give donations in aid of any political party 

or candidate or for purposes of partisan political activity;  

(j) To establish pension, retirement, and other plans for the 

benefit of its directors, trustees, officers, and employees; 

and  

(k) To exercise such other powers as may be essential or 

necessary to carry out its purpose or purposes as stated in 

the articles of incorporation.477 

 

 
477 REVISED CORPORATION CODE OF THE PHILIPPINES, §35. 
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Similar to these powers, Australian law provides that a company has the 

power to: 

(a) issue and cancel shares in the company; 

(b) issue debentures (despite any rule of law or equity to the 

contrary, this power includes a power to issue debentures 

that are irredeemable, redeemable only if a contingency, 

however remote, occurs, or redeemable only at the end of a 

period, however long); 

(c) grant options over unissued shares in the company; 

(d) distribute any of the company’s property among the 

members, in kind or otherwise; 

(e) grant a security interest in uncalled capital; 

(f) grant a circulating security interest over the company’s 

property; 

(g) arrange for the company to be registered or recognised as a 

body corporate in any place outside this jurisdiction; 

(h) do anything that it is authorised to do by any other law 

(including a law of a foreign country).478 

 

 

State control over corporate existence is further manifested by the fact 

that in many States, the articles of incorporation479 or the corporation charter, 

 
478 Corporations Act 2001 (Aus), part 2B.1(124).  
479 The Articles of Incorporation is also referred to in some laws as the Constitution (Aus and Japan.), Articles 
of Association (U.K. and Swed.), or Deed of Incorporation (Spain). When approved, the articles of 
incorporation becomes “the basis by which to adjudge whether it exists for legal purposes, as well as the 



 86 
 

also considered as “the contract between the corporation and the State,”480 

must be filed, registered, and approved by a government authority.481  In 

pursuit of the State’s policy for the protection of shareholders and for purposes 

of transparency, States also require corporate entities to comply with 

reportorial requirements such as report on the election or cessation from office 

of directors,482 annual financial reports,483 reports on acquisition of its own or 

its parent company’s shares,484 management reports,485 among other reports. 

Finally, as a necessary consequence of this power of States, it also has power 

to revoke or the license or strike off a corporation from the registry under 

certain circumstances in accordance with due process.486   

In the Barcelona Traction Case, the ICJ recognized corporations as 

“institutions of municipal law that have an important and extensive role in the 

international field.”487 In elaborating on this, the Court said  

[a]ll it means is that international law has had to recognize the 

corporate entity as an institution created by States in a domain 

essentially within their domestic jurisdiction. This in turn 

 
extent of its powers and capacities, or what is termed in Civil Law as its ‘juridical capacity to act.’” 
VILLANUEVA & VILLANUEVA-TIANSAY, supra note 474, at 191. 
480 CESAR L. VILLANUEVA & TERESA S. VILLANUEVA-TIANSAY, PHILIPPINE CORPORATE LAW 190 (2018) 
citing Government of the Philippine Islands v. Manila Railroad Company, 52 PHIL. 699, 702 (1929).  
481 Under Philippine law, it is the Securities and Exchange Commission (SEC) which is tasked with approving 
a corporation’s articles of incorporation based on REVISED CORPORATION CODE OF THE PHILIPPINES, §13. In 
Australia, a certification is issued by the Australian Securities and Investments Commission (ASIC) in 
accordance with Corporations Act 2001, part 2A.2(118) (Aus),. In Spain, registration must be made with the 
Mercantile Registry in accordance with Corporate Enterprises Act, art. 20 (2011) (Spain).   
482 REVISED CORPORATION CODE OF THE PHILIPPINES, §25.  
483 Id., §177, Corporations Act 2001 (Aus), part 1.1(A)(10), and Corporate Enterprises Act, art. 253 
 (2011) (Spain).   
484 Corporate Enterprises Act, art. 148 (2011) (Spain).   
485 Id., art.262 and The Swedish Companies Act, chapter 10 §13 (2005) (Swed.) 
486 REVISED CORPORATION CODE OF THE PHILIPPINES, §151 see also Companies Act 2006, part 31 chapter 
1(1000) (2006) (U.K.). 
487 Barcelona Traction, Light and Power Company Limited, Separate Opinion of Judge Tanaka, 121 (Feb. 5, 
1970) available at https://www.icj-cij.org/files/case-related/50/050-19700205-JUD-01-05-EN.pdf (last 
accessed Aug. 11, 2019). 
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requires that, whenever legal issues arise concerning the rights of 

States with regard to the treatment of companies and 

shareholders, as to which rights international law has not 

established its own rules, it has to refer to the relevant rules of 

municipal law.488 

 

 

In another case where the type of corporation was put in issue, the 

International Centre for Settlement of Investment Disputes (“ICSID”) tribunal 

nevertheless ruled that while State commercial corporations were considered 

as public entities from an economic perspective, they were nevertheless 

governed by private law on corporations and not administrative law.489 On the 

other hand, International Organizations such as the Organization for 

Economic Cooperation and Development (“OECD”), has recognized a 

corporation as a “legal entity, created for the purpose of producing goods or 

services for the market, that may be a source of profit or other financial gain 

to its owner(s)[.]”490 

In summary, a review of several corporate laws reveal:  

1. Corporations, as juridical persons, exist only by virtue of a provision 

of law that regulates its creation, formation, and organization;  

 
488 Id. 
489 Emilio Agustín Maffezini and the Kingdom of Spain, ICSID Case No. ARB/96/7, 16 (Nov. 13, 2000) 
available at https://www.italaw.com/sites/default/files/case-documents/ita0481.pdf (last accessed Aug. 11, 
2019). 
490 OECD, Glossary of Statistical Terms available at https://stats.oecd.org/glossary/detail.asp?ID=455 (last 
accessed Aug. 11, 2019). 
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2. Corporations exercise powers which are expressly, impliedly or 

incidentally granted by law. Its continued existence depends on its 

compliance with the laws that regulate its activities; and 

3. What the State giveth, it may taketh – under justified circumstances, 

the State may revoke the licenses of companies without which, 

corporations become paralyzed.    

When a corporation regularly undertakes business activities, by itself 

or by creating subsidiaries or long-term contractual partnerships, beyond the 

country where it customarily operates, a corporation may be regarded as a 

“transnational corporation.” More precisely, a TNC “refers to an economic 

entity operating in more than one country or a cluster of economic entities 

operating in two or more countries - whatever their legal form, whether in 

their home country or country of activity, and whether taken individually or 

collectively.”491 A similar definition of a Multinational Entity (“MNE”) was 

made in the OECD Guidelines for MNEs, which are enterprises  

which usually comprise companies or other entities established 

in more than one country and so linked that they may coordinate 

their operations in various ways. While one or more of these 

entities may be able to exercise a significant influence over the 

activities of others, their degree of autonomy within the 

enterprise may vary widely from one multinational enterprise to 

another. Ownership may be private, State, or mixed.492 

 

 
491 See footnote 66. 
492 OECD Guidelines for Multinational Enterprises 2011 Edition, Organization for Economic Cooperation 
and Development 17 available at https://www.oecd.org/daf/inv/mne/48004323.pdf (last accessed Aug. 11, 
2019) (hereinafter “OECD Guidelines”). 
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A TNC does not necessarily refer to a single corporation. Broadly speaking, 

there are two (2) types of TNCs based on its structure: the first is the classic 

form which involves a corporate group consisting of a parent corporation that 

directs its subsidiaries by holding its equity shares or through other forms of 

ownership of the subsidiary.493 The second is the modern form which consists 

of business units that are formally independent  which are “integrated into the 

global supply and distribution chains via long-term contractual 

arrangements.”494 In the latter type, control is exercised through economic 

dependency through arrangements such as “international subcontracting, 

licensing, or contract manufacturing.”495  

 

B. Corporate Nationality 

 

 

In essence, any corporation, be it a corporation with purely domestic 

activities or a TNC “can only exist as such and have corporate rights and 

duties because some national system of law recognized it as a corporation. 

Without such recognition it could have no rights or duties anywhere.”496 The 

question then is, which national law applies to TNCs? In other words, what is 

the nationality of a TNC?  

In the 20th century different theories arose as to the manner of 

determining the nationality of a corporation.497 It has been argued that the 

 
493 Gralf-Peter Calliess, Introduction: Transnational Corporations Revisited, 18 INDIANA JOURNAL OF 
GLOBAL LEGAL STUDIES 601, 604 (2011). 
494 Id., at 605. 
495 Id., at 604. 
496 Williams supra note 74, at 47. 
497 Id., at 44. 
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nationality of a corporation depends on its place of origin or where it was 

incorporated.498 The place where the corporation had established its domicile 

or its real seat or its principal place of business, was also considered as the 

basis of its nationality in cases where its domicile is different from its place 

of incorporation.499 Another test for corporate nationality, the control test, 

arose during war time when Allied countries were concerned with 

corporations who were ostensibly domestic companies but which were 

effectively under foreign control because its directors and shareholders were 

mostly German.500 In resolving this issue, the House of Lords in its judgment 

in Daimler Co., Ltd. v. Continental Tyre and Rubber Co., applied an analogy 

between natural and juridical persons.501 At that time, according to English 

law, a British subject who is a natural person is considered an enemy if he or 

she voluntarily resides in enemy territory, but for an artificial person, control 

is the equivalent of voluntary residence.502 Hence, if the persons who control 

a company’s affairs reside in enemy country, then the company itself likewise 

assumes the enemy character.503 It has been clarified, however, that such a 

decision on the basis of control of a corporation does not necessarily impute 

enemy nationality on the corporation, only enemy character.504 Nevertheless, 

the control test was later adopted by Britain’s Legislature and by some 

tribunals such as the Franco-German Mixed Arbitral Tribunal (“MAT”), 

though not consistently as the test based on place of incorporation was later 

applied by the Anglo-German MAT and the Italo-German MAT in subsequent 

 
498 Id. 
499 Id. 
500 Id., at 45-46. 
501 Id., at 46-47 citing Daimler Co., Ltd. v. Continental Tyre and Rubber Co., (Great Britain), Ltd. [1916]. 
502 Williams supra note 74, at 47. 
503 Id. 
504 Id. (emphasis supplied) 
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cases.505 Control denotes the existence of a power relationship where one has 

the power to “govern, dominate, direct or supervise in some respect, the 

conduct of another.”506 To determine control, it was necessary to pierce the 

corporate shell.507 During peace time, the control test was used to determine 

the predominant interests in a corporation, 508 or as expounded upon by the 

Permanent Court of International Justice (“PCIJ”) in Case Concerning Upper 

Silesia, control “contemplates a preponderant influence over the general 

policy of the corporation.”509 Thus, it is the nationality of the physical persons 

who exercise control which is decisive in determining corporate nationality.510 

The national law which grants the corporation recognition should be 

considered in determining its nationality since it is that recognition which 

becomes the basis for the recognition that the corporation likewise obtains 

from the law of other nations.511 Since this national law governs the 

corporation’s relations with its incorporators as well as with third parties, the 

corporation must consistently confirm with such rules regardless of where it 

exercises such business activities.512 In addition, while the corporation will 

necessarily have to comply with local laws in places where it extends its 

operations, such compliance does not negate the principle that its rights and 

duties are still governed by its personal law, “which it takes with it into every 

country in which it transacts business.”513 Even assuming that the intention of 

 
505 Id., at 47-48. The control test was not followed by the Anglo-German MAT such as in Chamberlain & 
Hookam, Ltd. v. Solar Zahlerucerke G.m.b.H. 
506 William H. Roberts, Corporate Nationality in International Law, 10 SEMINAR (JURIST) 71, 77 (1952). 
507 Id. 
508 Id., at 79-80. 
509 Id., at 82 citing German-Polish Convention Concerning Upper Silesia, Judgment (Merits) of the 
Permanent Court of International Justice, as reported in Judson, World Court Reports, I (1934) 560. 
510 Roberts supra note 506, at 83. 
511 Williams supra note 74, at 50. 
512 Id. 
513 Id. 
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the incorporators is material to determining corporate nationality, “[t]he fact 

that a corporation was formed in a given country and under that country’s law 

furnishes an almost irrebuttable presumption that the incorporators wished it 

to be a national of that country.”514 

This test was likewise adopted by the International Law Commission 

(“ILC”) in its Draft Articles on Diplomatic Protection,515 Article 9 of which 

refers to the state of nationality of a corporation.516 The articles provide that 

the state of nationality means the State “under whose law the corporation was 

incorporated.”517  

Essentially, two (2) conditions are required for a corporation to acquire 

a nationality for purposes of diplomatic protection: “incorporation and the 

presence of the registered office of the company in the State of 

incorporation.”518 The ICJ in the Barcelona Traction case, suggested a third 

requirement: the existence of a “‘close and permanent connection’ between 

the State exercising diplomatic protection and the corporation.”519 However, 

in cases where no significant link or connection exists between the corporation 

 
514 Id., at 51. 
515 Diplomatic protection, as defined by Article 1 of the Draft articles on Diplomatic Protection, is “the 
invocation by a State through diplomatic action or other means of peaceful settlement, of the responsibility 
of another State for an injury caused by an internationally wrongful act of that State to a natural or legal 
person that is a national of the former State with a view to the implementation of such responsibility.” Draft 
articles on Diplomatic Protection, International Law Commission, Supplement No. 10 (A/61/10), art.1 
(2006). 
516 Draft articles on Diplomatic Protection, International Law Commission, Supplement No. 10 (A/61/10) 
(2006).  
517 Id., art.9. 
518 Draft Articles on Diplomatic Protection with Commentaries, International Law Commission, Supplement 
No. 10 (A/61/10), at 37 (2006). 
519 Draft Articles on Diplomatic Protection with Commentaries, International Law Commission, Supplement 
No. 10 (A/61/10), at 38 (2006) citing Barcelona Traction, Light and Power Company Limited, Judgment 
(Second Phase), ¶71 (Feb. 5, 1970) available at https://www.icj-cij.org/files/case-related/50/050-19700205-
JUD-01-00-EN.pdf (last accessed Aug. 11, 2019). 
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and the State of incorporation but there is a such a significant link with another 

State, then the latter State shall be considered as the State of nationality.520  

The Draft Articles on Diplomatic Protection also provide an exception 

where the State of incorporation is not considered as the State of nationality: 

“when the corporation is controlled by nationals of another State or States and 

has no substantial business activities in the State of incorporation and the seat 

of management and financial control of the corporation are both located in 

another State.”521  

For purposes of this study, the Home State is considered as the State of 

Nationality as contemplated under the Draft Articles on Diplomatic 

Protection. Considering that it is the State of Nationality that takes in the TNC 

under its wings and invokes the responsibility of another State in the event of 

a dispute which concerns the TNC, it seems only appropriate that the State of 

Nationality should be considered as the Home State, which as this study 

posits, has the obligation to monitor and regulate the extraterritorial activities 

of the TNC to ensure that it acts in accordance with the standard of conduct 

which it has set, specifically with respect to the prevention of human rights.  

C. Attempts to Regulate TNCs in International Law 

 

As adverted to earlier, the fact that diplomatic protection has been 

extended to TNCs whose interests may be asserted by their respective Home 

States may precisely be because TNCs are not deemed as subjects of IL. As 

pronounced by ICJ, a subject of IL is “an entity that [IL] treats as a person – 

that is, something that can affect and be affected by international law and can 

 
520 Draft Articles on Diplomatic Protection with Commentaries supra note 518, at 38. 
521 Draft articles on Diplomatic Protection supra note 516, art. 9. 
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enforce [IL] by bringing at least some international claims[.]”522 Simply 

stated, a subject of IL is one vested with international personality.523  

States have traditionally been the predominant actors on the 

international stage and they enjoy the “fullest personality” in international 

law.524 Over the years and with the advancement of IL, non-state or private 

actors such as International Organizations, as well as insurgents and liberation 

movements, and even individuals have, in some instances, also been 

considered as subjects of IL.525 This addition is brought about by the increase 

in collective activities of States since the progression of IL has always been 

shaped by the demands of international life.526  Though considered as subjects, 

the latter group does not necessarily possess the same rights and obligations 

as States.527 As the ICJ has opined in the Reparations case, “[t]he subjects of 

law in any legal system are not necessarily identical in their nature or in the 

extent of their rights, and their nature depends upon the needs of the 

community.”528  

Subjects must be distinguished from an object of IL, or those “who 

indirectly have rights under or are beneficiaries of international law through 

subjects of IL.”529 Hence, while TNCs are not subjects of IL, despite its 

extensive reach, influence, and wealth, they may nevertheless be considered 

 
522 Alvarez supra note 37 citing Reparation for Injuries Suffered in the Service of the United Nations, 
Advisory Opinion, 179 (Apr. 11, 1949) available at https://www.icj-cij.org/files/case-related/4/004-
19490411-ADV-01-00-EN.pdf (last accessed Aug. 11, 2019). 
523 BERNAS supra note 36, at 71. 
524 Id. 
525 Id., at 87. 
526 Id., at 71 citing Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 
178 (Apr. 11, 1949) available at https://www.icj-cij.org/files/case-related/4/004-19490411-ADV-01-00-
EN.pdf (last accessed Aug. 11, 2019). 
527 Id.,  
528 Id.  
529 BERNAS supra note 36, at 71. 
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as an object of IL. Given that it is not a subject of IL, TNCs at present are not 

expressly bound by any multilateral convention or treaty that provides for 

specific conduct respecting human rights, except if this matter is specifically 

covered by international investment agreements (“IIA”) between States.530  

With respect to customs under IL, it has also been put forward that 

corporations are bound by jus cogens norms.531 It has also been argued that 

the Universal Declaration of Human Rights (“UDHR”) has placed human 

rights responsibilities on corporations.532 Weissbrodt quotes the preamble of 

the UDHR which obligates not just individuals but also every organ of society, 

which seemingly includes corporations, to “strive by teaching and education 

to promote respect for these rights and freedoms and …to secure their 

universal and effective recognition and observance[.]”533  

Corollary to this, TNCs are likewise not directly liable before any 

International tribunal such as the ICJ or the International Criminal Court 

(“ICC”) for conduct that is inconsistent with International Law. TNCs may, 

however, assert its claims through Investor-State Dispute Settlement 

(“ISDS”), an arbitration based  dispute resolution mechanism included in 

treaties or IIA between states.534  

 
530 Katrina Monica Gaw, Bridging the Gap Between Business and Human Rights in Investment Treaty 
Arbitration: Parameters for Filing Host State Counterclaims for Investor Violations of Human Rights, at 108 
(2018) (unpublished J.D. thesis, Ateneo de Manila University) (on file with the Professional Schools Library, 
Ateneo de Manila University.). 
531 Id. citing Interim Report of the Special Representative of the Secretary-General on the Issue of Human 
Rights and Transnational Corporations and Other Business Enterprises, supra note 340, ¶61. 
532 David Weissbrodt, Human Rights Standards Concerning Transnational Corporations and Other Business 
Entities, 23 MINNESOTA JOURNAL OF INTL. LAW 135, 136, 
533 Id., at 135 citing UDHR, pmbl. 
534 Julien Chaisse and Yves Renouf, Investor-State Dispute Settlement in POTENTIAL BENEFITS OF AN 
AUSTRALIA-EU FREE TRADE AGREEMENT, 281-282 (2018). Through investment treaty arbitration, foreign 
investors are provided with a forum to obtain a binding judgment on its claims against Host States who have 
breached the provisions of the treaty, including those intended for the protection of the investment, or by 
violating their national foreign investment law. (Id.) 
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Hence, the conduct of TNCs have generally been limited to 

requirements set by their respective municipal laws. There have, however, 

been attempts at moderating the conduct of TNCs on a global level through 

instruments such as: (1) the OECD Guidelines for Multinational Enterprises 

(“MNE”s);535 (2) the Global Compact;536 (3) the Draft Norms on the 

Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights;537 (4) the United Nations (“UN”) 

Guiding Principles (“UNGPs”);538 and (5) the Tripartite Declaration of 

Principles Concerning Multinational Enterprises and Social Policy.539  

(1) The OECD was established in September 1961 with the concurrence of 

the world’s major economies dominated by the United States of 

America and the States of Western Europe.540 Today, the OCED 

functions as a forum for officials from both member and non-member 

countries to meet and discuss a wide range of economic, social, 

technical, environmental, and political issues.541 The Guidelines for 

 
535 OECD Guidelines supra note 492, at 1. 
536 The Ten Principles of the UN Global Compact, available at https://www.unglobalcompact.org/what-is-
gc/mission/principles (last accessed Aug. 11, 2019) (hereinafter “UN Global Compact”). 
537 Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with 
regard to Human Rights, UN Sub-Commission on the Promotion and Protection of Human Rights, U.N. Doc. 
E/CN.4/Sub.2/2003/12 (May 30, 2003). 
538 Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect, 
and Remedy” Framework, U.N. Office of the High Commissioner for Human Rights, U.N. Doc. 
HR/PUB/11/04, 1 (2011) (hereinafter “UN Guiding Principles”). 
539 International Labour Office, Tripartite Declaration of Principles concerning Multinational Enterprises and 
Social Policy 1 available at https://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---
multi/documents/publication/wcms_094386.pdf (last accessed Aug. 11, 2019). 
540 Judith Clifton and Daniel Díaz-Fuentes, The OECD and phases in the international political economy, 
1961-2011 in REVIEW OF INTERNATIONAL POLITICAL ECONOMY, 552 (2011). As of 2019, the following 
countries are members of the OECD: “Australia, Austria, Belgium, Canada, Chile, the Czech Republic, 
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan, South 
Korea, Latvia, Lithuania, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Poland, Portugal, 
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, the United Kingdom, and the United 
States.” (OECD, Member countries  available at https://www.oecd.org/about/members-and-partners/ (last 
accessed Aug. 11, 2019). 
541 Id., at 553. 
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MNEs ( the “OECD Guidelines”) was first issued in 1976542 with the 

support of the United States of America, which decided to back the code 

of conduct for MNEs to be established by the OECD on the assumption 

that the standards of corporate conduct would be more acceptable to 

most industrialized nations of the OECD than the standards to be set by 

the UN or the Organization of American States (“OAS”).543  

The OECD Guidelines, however, are “voluntary and not legally 

enforceable.”544 Rather, they are recommendations addressed to MNEs 

operating in the territories of member countries,545 which sets “non-

binding principles and standards for responsible business conduct in a 

global context consistent with applicable laws and internationally 

recognized standards.”546  

These OECD Guidelines are part of a package which imposes 

obligations on both governments and corporations.547 The 1976 OECD 

Guidelines cover topics such as improper payments (e.g. bribes, 

contributions to candidates for public office, etc.), prohibition on abuse 

of dominant positions and strengthening of cartels for fair competition, 

financing, employment and industrial relations, science and 

technology, and disclosure of information.548  

The OECD Guidelines were then modified in 2011 which expressly 

made the Guidelines applicable to MNEs and their affiliates in the 

 
542 Gaw supra note 530, at 110. 
543 Daniel J. Plaine, The OECD Guidelines for Multinational Enterprises, 11 THE INTERNATIONAL LAWYER 
339, 340 (1977). 
544 Id., at 341. 
545 Id. 
546 OECD Guidelines supra note 492, at 3. 
547 Plaine supra, note 543, at 345. 
548 Id., at 341-343. 
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adhering countries and abroad.549 These modifications began in May 

2010, when the governments of the forty two (42) OECD and non-

OECD countries started its work on updating the OECD Guidelines in 

order to reflect the changes in the landscape for international 

investment and MNEs.550 A new chapter dedicated to human rights was 

included which was consistent with the UNGPs. Chapter IV provides 

that MNEs, consistent with the IHRL framework and international and 

domestic human rights obligations of the countries in which they 

operate, should 

1. Respect human rights, which means they should avoid 

infringing on the human rights of others and should 

address adverse human rights impacts with which they are 

involved.  

2. Within the context of their own activities, avoid causing 

or contributing to adverse human rights impacts and 

address such impacts when they occur.  

3. Seek ways to prevent or mitigate adverse human rights 

impacts that are directly linked to their business 

operations, products or services by a business relationship, 

even if they do not contribute to those impacts.  

4. Have a policy commitment to respect human rights.  

 
549 Gaw supra note 530, at 111 citing Elisa Morgera, OECD Guidelines for Multinational Enterprises, in 
HANDBOOK OF TRANSNATIONAL GOVERNANCE: INSTITUTIONS & INNOVATIONS 314 (Thomas Hale & David 
Held, eds. 2011). 
550 OECD Guidelines supra note 546. 
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5. Carry out human rights due diligence as appropriate to 

their size, the nature and context of operations and the 

severity of the risks of adverse human rights impacts.  

6. Provide for or co-operate through legitimate processes in 

the remediation of adverse human rights impacts where 

they identify that they have caused or contributed to these 

impacts.551  

 

From the foregoing, it is clear that the OECD Guidelines on human 

rights emphasizes that the duty of MNEs to respect human rights is not 

affected by any State’s compliance with its own human rights 

obligations, considering that MNEs have a direct impact on the entire 

spectrum of human rights.552 The OECD Guidelines also make 

reference to human rights obligations as laid down in the International 

Bill of Rights.553 

Despite being merely recommendatory, numerous factors have 

influenced MNEs to abide by the OECD Guidelines. These factors 

include public and governmental relations, getting ahead of future 

trends in the development of IL, and the business advantages of a 

recognized standard of conduct for multinationals and governments.554  

Furthermore, the OECD Guidelines are accompanied by an 

implementation mechanism of National Contact Points (“NCPs”), 

which are agencies formed by adhering governments for the promotion 

 
551 Id., at 31. 
552 Id., at 32. 
553 Id. 
554 Plaine supra, note 543, at 343-345. 
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and implementation of the OECD Guidelines.555 The NCPs are tasked 

with assisting MNEs and their stakeholders to undertake measures for 

the implementation of the OECD Guidelines, and provide a platform 

for mediation and conciliation for the resolution of practical issues.556 

Complaints by individuals or NGOs could also be submitted to NCPs 

stationed in the MNE’s home country or in any other country in which 

the MNE operates, which country likewise adheres to the OECD 

Guidelines.557 If the NCPs are unable to resolve the issue, the issue is 

raised to the Committee on Investment and Multinational Enterprises 

(“CIME”), which will issue a consensus-based non-binding 

judgment.558 

(2) The UN Global Compact (“the Global Compact”) is a measure 

voluntarily undertaken by corporations, formally introduced in 2000, to 

implement the Global Compact Principles which cover matters such as 

labor, human rights, as well as issues concerning protection of the 

environment.559 

 In 2004, additions were made to the Global Compact Principles 

to cover the area of anti-corruption.560 The Global Compact was one of 

the earliest efforts of the UN to engage private enterprises as its partner 

in promoting the UN’s own principles including respect for human 

 
555 OECD Guidelines supra note 546. 
556 Id. 
557 Gaw supra note 530, at 111. 
558 Gaw supra note 530, at 112 citing Elisa Morgera, OECD Guidelines for Multinational Enterprises, in 
HANDBOOK OF TRANSNATIONAL GOVERNANCE: INSTITUTIONS & INNOVATIONS 314 (Thomas Hale & David 
Held, eds. 2011). 
559 Weissbroidt supra note 532, at 137. 
560 Gaw supra note 530, at 112 citing John G. Ruggie, Business and Human Rights: The Evolving 
International Agenda, 101 AM. J. INT’L. L. 819 (2007). 
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rights.561 A company who wishes to join the Global Compact must send 

a letter to the UN Secretary-General, through its highest ranking 

executive, expressing the company’s commitment to the Global 

Compact Principles.562 Members to the Global Compact must thereafter 

submit their annual report or what is known as its Communication on 

Progress (“COP”) to the UN Secretariat regarding its compliance.563 

Failure to communicate the Company’s progress to the UN Secretariat 

for two (2) consecutive years will result in the expulsion of the 

Company from the Global Compact.564  

There are two (2) Principles that specifically address human 

rights: the first obliges businesses to “support and respect the protection 

of internationally proclaimed human rights;”565 and the second 

obligation is for businesses to “make sure that they are not complicit in 

human rights abuses.”566 The Global Compact has been criticized as 

ineffective, not only because of its voluntary nature, but also because it 

lacked meaningful remedies.567 While the Global Compact Office has 

the competence to entertain complaints, its power is limited to delisting 

a company that was unwilling to change from the Global Compact.568  

 
561 Gaw supra note 530, at 112 citing Thomas Hale, United Nations Global Compact, in HANDBOOK OF 
TRANSNATIONAL GOVERNANCE: INSTITUTIONS & INNOVATIONS 350 (Thomas Hale & David Held, eds. 
2011). 
562 Id. 
563 Id. 
564 Does the UN Global Compact have teeth? available at https://www.unglobalcompact.org/about/faq (last 
accessed Aug. 11, 2019). 
565 UN Global Compact supra note 536. 
566 Id. 
567 Weissbroidt supra note 532, at 137. 
568 Gaw supra note 530, at 112 citing Thomas Hale, United Nations Global Compact, in HANDBOOK OF 
TRANSNATIONAL GOVERNANCE: INSTITUTIONS & INNOVATIONS 352 (Thomas Hale & David Held, eds. 
2011). 
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(3) In 2003, the UN Sub-Commission on the Promotion and Protection of 

Human Rights (the “UN-Sub Commission”) adopted the Norms on the 

Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights (the “Norms”).569  

Throughout the 1990s, calls for business accountability for 

HRVs and the creation of a binding instrument for the purpose of 

regulating corporate conduct led to the creation of a working group 

under the UN Sub-Commission, which was tasked with looking for 

ways to address issues on business and human rights.570 The 

implementation provisions of the Norms manifests that it was not meant 

to be a voluntary initiative towards corporate social responsibility, at 

the same time however, it is not considered as a treaty, as such it also 

has no binding effect.571 Rather, it has been argued that its legal 

authority is derived from treaties as well as customary IL as a 

“restatement of international legal principles applicable to 

companies.”572  

The Norms provide that TNCs, within their respect spheres of 

activity and influence, are obliged to “promote, secure the fulfilment 

of, respect, ensure respect of and protect human rights recognized in 

international as well as national law[.]”573 In implementing these 

Norms, TNCs were obliged to adopt and disseminate internal rules of 

 
569 Weissbroidt supra note 532, at 137. 
570 Gaw supra note 530, at 113 citing John G. Ruggie, Business and Human Rights: The Evolving 
International Agenda, 101 AM. J. INT’L. L., 496 (2007). 
571 David Weissbrodt, Norms on the Responsibilities of Transnational Corporations and Other Business 
Enterprises with Regard to Human Rights, 97 AM. J. INT’L. L. 901, 913 (2003). 
572 Id. 
573 Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with 
regard to Human Rights, UN Sub-Commission on the Promotion and Protection of Human Rights, U.N. Doc. 
E/CN.4/Sub.2/2003/12, ¶1 (May 30, 2003).  
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operations, incorporate the Norms in their contractual arrangements 

and dealings with contractors, subcontractors, or other legal persons 

with whom they deal with, and were likewise subjected to periodic 

monitoring by the UN.574 States were likewise obliged to “establish and 

reinforce the necessary legal and administrative framework for 

ensuring that the Norms and other relevant national and international 

laws are implemented by [TNCs] and other business enterprises.”575  

Furthermore, TNCs were directly liable to provide reparations to 

“persons, entities and communities hat have been adversely affected by 

failures to comply with these Norms through, inter alia, reparations, 

restitution, compensation and rehabilitation for any damage done or 

property taken.”576 In so doing, the Norms provides that the instrument 

itself “shall be enforced by national courts and/or international 

tribunals, if appropriate.”577  

The Norms were, however, met with opposition from the 

International Chamber of Commerce and the International 

Organization of Employers for allegedly being too demanding.578 In 

their Joint Statement, it was expressed that while voluntary business 

initiatives ae important, they are a matter of “persuasion and peer 

pressure rather than prescription.”579 Having been surrounded by such 

 
574 Id., at ¶15-16. 
575 Id., at 17. 
576 Id., at 18. 
577 Id. 
578 Weissbroidt supra note 532, at 138 citing Joint Written Statement Submitted by the International Chamber 
of Commerce and the International Organization of Employers, Non-governmental Organizations in General 
Consultative Status, U.N. Sub-Commission on the Promotion and Protection of Human Rights, U.N. Doc. 
E/CN.4/Sub.2/2003/NGO/44 (Jul. 29,2003). 
579 Joint Written Statement Submitted by the International Chamber of Commerce and the International 
Organization of Employers, Non-governmental Organizations in General Consultative Status, U.N. Sub-
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controversy, the UN Commission on Human Rights (“CHR”), 

ultimately, did not approve the Norms.580 

(4) Special Representative of the UN Secretary-General on business and 

human rights, John Ruggie, was appointed following the UN CHR’s 

vote on the Norms.581 Based on his research, Special Representative 

John Ruggie reasoned that existing Human Rights instruments did not 

bind corporations; that the responsibility of corporations to respect 

human rights did not stem from a legal obligation, rather from a social 

expectation.582 He then crafted the UNGPs on Business and Human 

Rights to implement the UN’s Protect, Respect and Remedy 

Framework.583 The UNGPs were thereafter endorsed by the UN Human 

Rights Council (“HRC”) and is known to be widely acclaimed by many 

states, the European Union, several international organizations, and by 

corporations themselves.584  

The UNGPs make a distinction between the roles of a State and that 

of a corporation with regard to human rights.585 While it is for the State 

to protect human rights, corporate responsibility, on the other hand, 

 
Commission on the Promotion and Protection of Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/NGO/44, at 
3 (Jul. 29,2003). 
580 Gaw supra note 530, at 114 citing U.N. Sub-Commission on the Promotion and Protection of Human 
Rights, U.N. Res. No. 2003/16, Norms on the Responsibilities of Transnational Corporations and Other 
Business Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (Aug. 13, 
2003).  
581 Gaw supra note 530, at 114 citing United Nations, U.N. Secretary-General, Secretary-General Appoints 
John Ruggie of United States Special Representative on Issue of Human Rights, Transnational Corporations, 
Other Business Enterprises, available at http://www.un.org/press/en/2005/sga934.doc.htm (last accessed 
Aug. 11, 2019). 
582 Weissbroidt supra note 532, at 139 citing Special Representative of the Secretary-General, Commission 
on Human Rights, Report on the Issue of Human Rights and Transnational Corporations and Other Business 
Enterprises, U.N. Doc. A/HRC/8/5, ¶54 (Apr. 7, 2008).  
583 Weissbroidt supra note 532, at 139. 
584 Björn Fasterling and Geert Demuijnck, Human Rights in the Void? Due Diligence in the UN Guiding 
Principles on Business and Human Rights, 116 JOURNAL OF BUSINESS ETHICS 779, 800 (2013). 
585 Id. 



 105 
 

entails having respect for human rights.586 The obligation of business 

enterprises to respect human rights is considered as a global standard 

of expected conduct wherever these enterprises operate, which is 

independent from the State’s human rights obligations.587 Once again, 

reference is made to rights as expressed in the International Bill of 

Rights as well as in the International Labour Organization’s 

Declaration on Fundamental Principles and Rights at Work.588 Under 

the UNGPs, two (2) things are required from business enterprises  with 

respect to its responsibility to respect human rights, as clarified in 

Principle 13:   

(a)  Avoid causing or contributing to adverse human rights 

impacts through their own activities, and address such 

impacts when they occur;   

(b)  Seek to prevent or mitigate adverse human rights 

impacts that are directly linked to their operations, products 

or services by their business relationships, even if they have 

not contributed to those impacts.589   

 

 
586 Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect, 
and Remedy” Framework, U.N. Office of the High Commissioner for Human Rights, U.N. Doc. 
HR/PUB/11/04, 1 (2011) (hereinafter “UN Guiding Principles”). 

These Guiding Principles are grounded in recognition of:  
(a)  States’ existing obligations to respect, protect and fulfil human rights and fundamental 
freedoms;  
(b)  The role of business enterprises as specialized organs of society performing specialized 
functions, required to comply with all applicable laws and to respect human rights;   
(c)  The need for rights and obligations to be matched to appropriate and effective remedies 
when breached.  
(Id.) 

587 Id., at 13. 
588 Id. 
589 Id., at 14. 
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This responsibility to respect human rights applies to all business 

enterprises without distinction as to their “size, sector, operational 

context, ownership and structure.”590 This responsibility to respect 

human rights only becomes a legal obligation to undertake due 

diligence when it is required by domestic laws.591 Furthermore, 

Principle 15 lays down the necessary policies and processes that 

business enterprises should have in place to meet this responsibility.592 

These include:  

(a)  A policy commitment to meet their responsibility to 

respect human rights;   

(b)  A human rights due diligence process to identify, 

prevent, mitigate and account for how they address their 

impacts on human rights;   

(c)  Processes to enable the remediation of any adverse 

human rights impacts they cause or to which they 

contribute.593 

 

 

One of the most important concepts contained in the UNGPS is 

Human Rights Due Diligence (“HRDD”) set out in Principles 17-21.594 

The process includes “assessing actual and potential human rights 

impacts, integrating and acting upon the findings, tracking responses, 

 
590 Id., at 15. 
591 Gaw supra note 530, at 116. 
592 UN Guiding Principles supra note 586, at 15-16. 
593 Id. 
594 Weissbroidt supra note 532, at 161. 
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and communicating how impacts are addressed.”595 While the UNGPs 

do not state the manner of how HRDD should be carried out by business 

enterprises, it recognizes that there is no one-size fits all approach as it 

may be hinged on the nature of the enterprise’s operations.596 The 

UNGPs also provides for remediation when business enterprises have, 

through their operations, negatively impacted the lives, property or the 

environment of persons, communities, or countries.597 

The UNGPs make no mention of mechanisms for 

implementation, instead choosing to mention only that which would be 

“appropriate.”598 Weissbrodt opines that the reason for the lack of 

specific implementing mechanisms is to give discretion “to the States 

and business enterprises to implement the Principles as they see fit.”599 

For him, the success of the UNGPs will ultimately depend on providing 

access to remedies that serve as real incentives to abide by the 

Principles.600 

(5) As early as the year 1919, the International Labor Organization (“ILO”) 

was formed with a tripartite structure as part of the Treaty of Versailles 

among fifty-six (56) Member-States who acknowledged the labor 

conditions then existing and sought to alleviate the people from 

injustice, hardship, and deprivation.601 Its underlying principle is 

universal peace and social justice.602  

 
595 UN Guiding Principles supra note 586, at 17. 
596 Weissbroidt supra note 532, at 162. 
597 UN Guiding Principles supra note 586, at 24. 
598 Weissbroidt supra note 532, at 162. 
599 Id. 
600 Id., at 168-169. 
601 Edward Gilliard, The International Labor Organization, 36 AMERICAN JOURNAL OF SOCIOLOGY 233, 235-
236 (1930).  
602 Id., at 236. 
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In June 1998, the ILO adopted a Declaration of Fundamental 

Rights and Principles at Work which sought to address two (2) issues: 

first, the implications of the globalizing economy on ILO’s mission of 

improving the circumstances of all workers , and second, the adoption 

of a “social clause” which sought to condition the grant of international 

trade privileges on respect for the basic rights of workers.603 

Specifically addressed to MNEs, the ILO adopted the Tripartite 

Declaration of Principles concerning Multinational Enterprises and 

Social Policy (the “MNE Declaration”) in November 1977.604  

The MNE Declaration was subsequently amended in November 

2000, March 2006, and most recently in March 2017 to adopt to 

changes and new international labor standards, including business 

conduct as set out in the UNGPs.605  

The MNE Declaration was meant as a guide to governments, to 

employers and workers in both home and host countries, and to MNEs 

as to measures to be taken and to adopt social policies that will further 

social progress and decent work to cover the fields of employment 

training, conditions of work and life, and industrial relations.606  

As a general policy under the Declaration, MNEs should respect 

the International Bill of Rights as well as the Constitution and principles 

of the ILO.607 These principles are commended to MNEs themselves 

 
603 Lee Swepston, International Labour Conference: ILO Declaration on Fundamental Principles and Rights 
at Work and Annex, 37 INTERNATIONAL LEGAL MATERIALS 1233, 1233 (1998). 
604 International Labour Office, Tripartite Declaration of Principles concerning Multinational Enterprises and 
Social Policy 1 available at https://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---
multi/documents/publication/wcms_094386.pdf (last accessed Aug. 11, 2019). 
605 Id., at v.  
606 Id., at 2-3. 
607 Id., at 4. 
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wherever they operate and they are tasked with fully taking into account 

those countries’ general policy objectives. MNEs are tasked with 

increasing employment opportunities and standards especially when it 

operates in developing countries, eliminate forced labor in their 

operations, respect the minimum age for employment and to abolish 

child labor in their operations, offer wages, benefits and conditions of 

work in the host country which are not less favorable than in other 

countries, maintain the highest standards of safety and health, among 

others.608  

 

It must be remembered that while these instruments were formed to 

regulate corporate conduct, they are, nonetheless, non-binding. They fall into 

the classification of what is known as “soft law.”609 This does not necessarily 

mean that these instruments have no legal significance. By its very existence, 

soft law “promotes a trend to the ‘hardening’ of international relations. By its 

use and subsequent practice, it may become subject to more effective 

interpretation.”610 For now, these instruments may serve as guidelines for 

TNCs to craft their corporate social responsibility policies611 which may now 

include guidelines in the performance of its obligation to respect human 

rights.  

 
608 Id., at 6-12. 
609 Soft law is understood as instruments which include both legal and non-legal instruments, characterized 
by the relatively large amount of discretion which is left to the party bound by the obligation. While 
discretionary, they are not without legal and political effects. (Tadensz Grnchalla-Wesierski, A Framework 
for Understanding “Soft Law”, 30 MCGILL LAW JOURNAL 37, 37 (1984).)  
610 Id. 
611 Gaw supra note 530, at 117 citing Kevin Crow and Lina Lorenzoni Escobar, International Corporate 
Obligations and the Urbaser Standard, 35 B.U. INT’L. L. J., 17 (2018) (draft as of May 12, 2017). 
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It must also be noted that there is an ongoing effort by the UN HRC’s 

Open-Ended Intergovernmental Working Group on Transnational 

Corporations and Other Business Enterprises with Respect to Human Rights 

(“OEIWG”) to impose legally binding obligations on States to hold TNCs 

criminally, civil and administratively liable for HRVs committed in the course 

of its corporate endeavors.612  

The Zero Draft of the Binding Instrument to Regulate, in International 

Human Rights Law, the Activities of Transnational Corporations and Other 

Business Enterprises (the “Zero Draft of the Binding Instrument”) together 

with a Draft Optional Protocol to the Binding Instrument were published in 

July 2018. The Zero Draft of the Binding Instrument vests jurisdiction over 

HRVs complaints in the court of the State where the HRV was committed or 

where the person or association alleged to have committed the violation is 

domiciled.613 A person or association has its domicile where it has its: central 

administration, statutory seat, substantial business interest, or subsidiary, 

agency, instrumentality, branch, representative office or the like.614 Emphasis 

is likewise given to the value of preventing HRVs.  

State Parties to the Zero Draft of the Binding Instrument will be obliged 

to ensure that " all persons with business activities of transnational character 

within such State Parties’ territory or otherwise under their jurisdiction or 

control shall undertake due diligence obligations throughout such business 

 
612 Zero Draft Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of 
Transnational Corporations and Other Business Enterprises, UN Human Right’s Council Open-Ended 
Intergovernmental Working Group on transnational corporations and other business enterprises with respect 
to human rights (OEIWG) (Jul. 16, 2018) available at 
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/DraftLBI.pdf (last 
accessed Aug. 11, 2019). 
613 Id., art. 5(1). 
614 Id., art. 5(2). 



 111 
 

activities[.]”615 Unlike the UNGPs, the Zero Draft of the Binding Instrument 

provides for, but does not limit the measures to be undertaken for due 

diligence by TNCs, which includes monitoring human rights impact of 

business activities, identifying actual or potential HRVs, prevention of HRVs, 

submission of reportorial requirements, undertaking pre and post 

environmental and human rights impact assessments covering its activities 

and that of its subsidiaries and entities under its control, consultations with 

groups who may potentially be affected, etc.616  

The Zero Draft of the Binding Instrument has, however, received 

opposition from business groups. In October 2018, a Business response to the 

Zero Draft of the Binding Instrument was published by the International 

Organisation of Employers (“IOE”), Business at OECD (“BIAC”), Business 

Europe and the International Chamber of Commerce (“ICC”). In the joint 

response, the business groups expressed their opinion that the proposed 

instrument was incompatible with the aim of promoting inclusive growth and 

investment and would harm investments as well as present efforts to achieve 

the Sustainable Development Goals.617 It was also stated that the present Draft 

was unclear as to whether the human rights obligations under IL would 

become applicable to businesses or to State Parties only.618  

At this point, the future of the Zero Draft of the Binding Instrument 

itself is still unclear. But the OEIGW continues to hold its consultations ahead 

 
615 Id., art. 9(1). 
616 Id., art. (2). 
617 Business response to the of the Binding Instrument to Regulate, in International Human Rights Law, the 
Activities of Transnational Corporations and Other Business Enterprises and the Draft Optional Protocol to 
the Legally Binding Instrument Annex, 2-3 available at 
https://www.businesshumanrights.org/sites/default/files/documents/Joint%20Business%20Response%20-
%20Zero%20Draft%20Treaty%20and%20Draft%20Optional%20Protocol%20 %20October%202018.pdf 
(last accessed Aug. 11, 2019). 
618 Id. 
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of the Fifth Session in October 2019.619 Instead, what has become clear is that 

there remains to be a regulatory gap remains in the area of protection of human 

rights. The present enforcement mechanism is dependent on the ability and 

will of Host States to hold TNCs accountable for HRVs, while Home States 

remain as passive actors.    

 
619 Fifth session of the open-ended intergovernmental working group on transnational corporations and other 
business enterprises with respect to human rights available at 
https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Session5/Pages/Session5.aspx (last accessed 
Aug. 11, 2019). 
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VI. CHAPTER SIX: ZOOMING IN ON THE ROLE OF THE HOME 

STATE 

 

 

“A state owes at all times a duty to 

protect other states against injurious 

acts by individuals from within its 

own jurisdiction.”620 

 

A. The Gap in the Enforcement of Human Rights 

 

Regardless of whether International Law (“IL)” is viewed in the 

traditional sense or in the modern sense,621 one thing remains constant – States 

are the primary subjects of IL. This means that over time, the development of 

IL, whether it be in the form of customs, or the adoption of treaties, has been 

intended to address the conduct of States internally or externally. One such 

obligation of States is with respect to human rights.  

The International Human Rights Law (“IHRL”) framework, consisting 

mostly of treaties, came about as a result of the express consent of States in 

recognition of the inherent dignity of every human being.622 States are obliged 

to comply with their obligations under this IHRL framework including the 

International Covenant on Civil and Political Rights (“ICCPR”) and the 

International Covenant on Economic, Social and Cultural Rights (“ICESCR”) 

 
620 Clyde Eagleton, RESPONSIBILITY OF STATES IN INTERNATIONAL LAW, 80 (1928). 
621 See footnote nos. 36 and 37. 
622 Donelly, supra note 77. 
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in good faith under the principle of pacta sunt servanda. Moreover, after 

having expressly agreed to be bound by the treaty, a State cannot later use the 

fact that its domestic law provides otherwise, as a defense for its 

noncompliance with its treaty obligations.623  

States must faithfully comply with their threefold obligation to respect, 

protect, and fulfill human rights which include the right to an effective 

remedy, the right to equal treatment in the enjoyment of their rights, the right 

to be free from slavery, their right to be secure in a safe workplace under 

healthy working conditions, the right to be free from forced labor, the right to 

a clean environment, among other rights mentioned in the ICCPR and 

ICESCR. At the very least, the State’s obligation to respect entails an effort 

on the part of the State to recognize human rights and to not violate it, while 

its obligation to protect requires states to effectively prevent infringements of 

rights, and the obligation to fulfill involves making the enjoyment of such 

rights accessible.  

And while States are the primary actors in IL, when it comes to 

activities where human rights violations (“HRVs”) are involved, States are 

not the only principal actors. In fact, over the years, another character has 

emerged as a powerful entity even in the global arena, but it has not been 

directly subjected to IL – transnational corporations (“TNCs”).  

As adverted to earlier, there have been efforts, by the United Nations 

(“UN”) or other International Organizations such as the Organization for 

Economic Cooperation and Development (“OECD”) and the International 

Labour Organization (“ILO”) to regulate the conduct of TNCs in recognition 

 
623 VCLT, art. 27. Art. 27 provides that “[a] party may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty. This rule is without prejudice to article 46.”  
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of HRVs committed by the TNCs. These instruments specifically oblige 

TNCs to respect human rights and to prevent HRVs. These instruments 

include the OECD Guidelines for Multinational Enterprises, the UN Global 

Compact, the Norms on the Responsibilities of Transnational Corporations 

with Regard to Human Rights, the UN Guiding Principles, and the Tripartite 

Declaration of Principles Concerning Multinational Enterprises and Social 

Policy.  

With respect to its nature, what these instruments have in common, 

however, is that they do not impose binding legal obligations. Rather, they 

serve as guidelines for ideal corporate conduct. Unlike States who have a 

threefold obligation to respect, protect, and fulfill human rights, the very least 

that can be expected from TNCs is an obligation to respect human rights. This, 

however, is not by itself legally binding unless implemented in a municipal 

law. 

Despite these efforts, some TNCs continue to remain as violators of 

human rights. HRVs connected to TNCs typically occur in two (2) 

scenarios.624 The first scenario involves several transnational corporate 

relationships through business activities “conducted within a network of 

companies and corporations forming a multinational enterprise.”625 For 

example, a parent company, in this case the TNC, could be said to have 

contributed to an HRV committed by a locally incorporated subsidiary, if the 

former “did not exercise sufficient oversight, tacitly accepted the activities of 

the local subsidiary, or even actively encouraged them.”626 The second 

 
624 Krajewski supra note 182, at 15. 
625 Id. 
626 Id., at 15-16. 
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scenario involves business activities within a global supply chain.627 In this 

scenario, corporate relationships do not connect the entities of the supply 

chain, rather, they are connected “through contractual agreements specifying 

the details of a product, its production or distribution.”628 An example of an 

HRV to which a TNC contributes to in this scenario is when a locally 

incorporated supplier of a global ordering company such as a TNC, employs 

unsafe working practices because the TNC, as the buyer, requires “fast and 

cheap production.”629  

When these HRVs occur, Host States should be at the forefront – using 

the appropriate means at its disposable to investigate the incident, prosecute 

those responsible, impose the apt punishment to those found guilty of causing 

damage, and ensure that reparations, which include restitution and adequate 

compensation are delivered. It seems only natural to expect this from the Host 

State considering that the violation was committed against those who are 

nationals or residents of its territory and their properties, or even against the 

resources of the State itself, such as the environment. Unfortunately, not all 

Host States respond to these kinds of situations in that manner. As previously 

mentioned, in many instances, Host States, which are usually developing 

countries, may be unable or unwilling to enforce their laws against TNCs 

either because of institutional incapacity or in pursuit of a race to the bottom 

to gain and protect foreign investments. Worse, there are instances when the 

laws of the Host State themselves make it difficult for victims to seek justice 

such as in Colombia where legislation was enacted to prevent the piercing of 

 
627 Id., at 16. 
628 Id. at 16. 
629 Id. 
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the corporate veil thereby reducing the remedies available to victims of HRVs 

in their own country.630  

The situation boils down to this: (1) there is a TNC, which is not a 

subject of IL, and as a result of which, it does not have binding obligations 

under IL. It also cannot be dragged before an international court to determine 

its liabilities arising from its commission of HRVs; and (2) a Host State which 

in many cases cannot and/or will not actively pursue the TNC to compel it to 

address its HRVs and to make the proper reparations.  

Hence, there is a great necessity to bridge the gap in the enforcement of 

IHRL. When the Host State – the State which is naturally expected to be the 

first to act in defense of its people and its territory against an affront their 

dignity – fails to act in a way that is consistent with its human rights 

obligations, and as a consequence of which, the TNC gets away scot-free, how 

do TNCs become liable? To begin with, is the Host State alone in the forefront 

or is it even the first line of defense? As this study has shown, this is where 

Home States, which already exercise jurisdiction and control over their 

corporate nationals, come in. This is not to say that Host States who do not 

prosecute TNCs have no liability for violating its human rights obligations 

because they are surely in breach of their obligations. Rather, the purpose is 

to identify the characters who also bear the brunt of the responsibility in the 

protection of human rights.  

B. Establishing the Independent Obligation of the Home State 

 

 
630 See footnote no. 54. 
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The obligation of States when it comes to human rights also covers the 

activities or conduct of non-State actors.  With respect to what is known as 

the “indirect horizontal effect,”631 it has been said that a State is not liable for 

all HRVs committed by a non-state actor, rather “[t]hey are, instead, liable 

when the actions of private individuals who have violated the human rights of 

another can be traced back to the State’s failure to come up with proper laws 

to prevent the violation from happening.”632 Essentially, the indirect 

horizontal effect of human rights means that a non-State actor indirectly 

becomes subjected to the same obligations under IHRL as States.633 As such, 

States and non-State actors are treated as equals “in a legal order that is 

‘horizontal and consensual.’”634  

This obligation of States for the conduct of non-State actors extends 

even when these non-State actors, like TNCs, conduct their business activities 

beyond the borders of a single state. In such case, the responsibility for the 

conduct of the non-State actors also falls into the lap of the place where the 

business activities take place – the Host State.  

When a TNC operates outside of its Home State, the Host State also 

bears responsibility to ensure that the TNC operates in accordance with its 

domestic regulations, which are supposedly in accordance with the State’s 

international human rights obligations.   

As this study has portrayed, however, the Host State’s performance of 

its human rights obligations does not displace the obligation of the Home State 

 
631 Gaw supra note 530 citing Frédéric Mégret, Nature of Obligations, in INTERNATIONAL HUMAN RIGHTS 
LAW 131 (Daniel Moeckli, et al. eds. 2013). 
632 Id. 
633 Gaw supra note 530  citing ALEXANDER ORAKHELASHVILI, PEREMPTORY NORMS IN INTERNATIONAL LAW 
9 (2006). 
634 Id. 
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of a TNC from complying with its own human rights obligation. This is 

because the human rights obligations of the Home State over its TNC is 

independent from the obligations of the Host State over actors within its 

territory. While the Host State has jurisdiction over the TNC by reason of the 

latter’s operations within its territory, the Home State retains its competence 

over the TNC because of its nationality.  

Furthermore, it is the State, through its laws that breathes life into 

corporate existence. This is recognized even from the perspective of IL. As 

the International Court of Justice (“ICJ”) has ruled in the Barcelona Traction 

Case, IL recognizes corporations as institutions created by States who remain 

within the State’s domestic jurisdiction.635 As such, even international 

tribunals refer to the municipal law of States in resolving legal issues 

regarding a State’s treatment of a corporation.636 From the birth of the 

corporation to its ultimate end, its structure and the powers that a corporation 

may exercise are limited to those expressly, impliedly or those incidental to 

such powers, that have been granted by the State. A corporation must act 

within the confines of the powers granted by the State, otherwise the act is 

considered as an ultra vires act. 

While operating within their Home States, TNCs are regulated by their 

Home State on the basis of the territorial principle as an exercise of the State’s 

sovereignty over subjects in its territory.637 Furthermore, within its territory, 

States enjoy plenary jurisdiction, subject to IL.638 Thus, Home States are 

within their competence to enact legislation or administrative measures which 

 
635 See footnote no. 476. 
636 See footnote no. 476. 
637 Sara L. Seck, Home State Responsibility and Local Communities: The Case of Global Mining, 11 YALE 
HUM. RTS. & DEV. L.J. 177, 189 (2008). 
638 Id. 
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require TNCs to fulfill their obligation to respect human rights even if their 

operations are overseas.  

Moreover, jurisdiction over the TNC despite its affairs abroad, remains 

because it is a national of the Home State. States are, after all, “free to decide 

who their nationals are, and to ‘lay down the conditions for a grant of 

nationality in their own laws.’”639 The fact that the TNC operates overseas 

does not divest the Home State of jurisdiction or regulatory control over it. 

The Home State is not prevented from policing the TNC’s behavior and 

imposing lawful standards and requirements. It does not shed its corporate 

nationality simply by operating abroad. And as a national of the Home State, 

compliance with its laws are mandatory. The regulation of the Home State 

over the parent company which in turn, controls its foreign subsidiaries may 

even extend to the latter “in such a way as to impose a course of conduct on 

the foreign subsidiary without directly regulating the subsidiary.”640 Even if a 

parent corporation does not control its affiliate, the corporate enterprise theory 

provides that sufficiently integrated entities are considered as a whole.641  

Aside from having control over TNCs, in many instances, Home States, 

through their foreign office stations in foreign countries, actively support their 

TNCs in acquiring business opportunities abroad642 such as when Home States 

negotiate a bilateral investment treaty (“BIT”).643 Foreign offices “assist their 

own corporations to ‘win contracts in foreign markets and lobby against 

 
639 Id., at 187 citing Vaughan Lowe, Jurisdiction, in INTERNATIONAL LAW 335, 335 (2006 ed.) 
640 Seck supra note 637, at 188. 
641 Id. 
642 Robert McCorquodale and Penelope Simons, Responsibility beyond Borders: State Responsibility for 
Extraterritorial Violations by Corporations of International Human Rights Law, 70 MOD. L. REV. 598, 598 
(2007). 
643 Id., at 621. 
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regulatory and political barriers’ in other states.”644 In addition, the UK 

Foreign and Commonwealth Office also aimed to increase the number of 

exporters breaking into new markets.645 In negotiating trade agreements with 

foreign countries, Australia’s Foreign and Trade Policy White Paper 

expressed that “[t]he best way at this stage to improve the capacity of 

Australian companies to do business in those markets and to guard against the 

erosion of our competitive position is by the negotiation of broad-ranging 

trade and economic agreements. The government has proposed such 

agreements with those countries[.]”646 In essence, what these statements 

establish is that in many cases, Home States participate, if not aid and abet 

TNCs for them to be able to operate in foreign markets. And because of this 

position of control, it can, at most, be said that Home States are in a position 

to direct and supervise the manner by which TNCs carry out their activities, 

or at the very least, it can be asserted that Home States “have constructive 

knowledge that corporate nationals may violate human rights standards in 

their extraterritorial operations.”647  

 Furthermore, Home states derive benefits from the way that TNCs are 

structured as well as the set-up for global supply chains and such benefit is 

partly derived from the fact that the “human rights risks created by [TNCs] 

are shifted to the countries of production, that is, the Host states.”648 While it 

 
644 Id. citing UK Foreign and Commonwealth Office, ‘Strategic International Policy Priorities for the UK' in 
UK International Priorities: A Strategy for the FCO (December 2003), section 4, see 
http://www.fco.gov.uk/Files/kfile/FCOStrategyFullFinal,O.pdf (last visited 5 March 2007).  
645 UK Foreign & Commonwealth Office, UK International Priorities: A strategy for the FCO 50 available 
at http://image.guardian.co.uk/sys-files/Politics/documents/2003/12/02/FCOStrategyFullFinal.pdf (last 
accessed Aug. 11, 2019). 
646 Australia’s Foreign and Trade Policy White Paper, Advancing the National Interest 62 available at 
http://unpan1.un.org/intradoc/groups/public/documents/apcity/unpan012801.pdf (last accessed Aug. 11, 
2019).  
647 McCorquodale and Simmons supra note 642, at 620. (emphasis supplied) 
648 Krajewski supra note 182, at 23. 
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is true that Host states may have primary responsibility to respect, protect, and 

fulfill the rights considering that the HRVs took place within its territory,649 it 

is equally true that “Home States bear an independent obligation to protect 

human rights because of their own responsibility.”650 Thus, it can be 

concluded that the unwillingness on the part of Home States to regulate 

activities of TNCs ultimately contributes to HRVs in other countries.651 

While there is currently no binding instrument under IL that explicitly 

requires Home States to regulate the activities of TNCs in foreign countries, 

there is also no prohibition from doing so.652 Furthermore, there are at least 

two (2) main instruments of the IHRL Framework already have extraterritorial 

application – the ICCPR and the ICESCR. The ICCPR’s wording of the extent 

of the human rights obligations which includes the territory of a State as well 

as those “subject to its jurisdiction,”653 coupled with the opinion of the ICJ in 

Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory wherein the Court recognized that the object and purpose of the 

ICCPR was one which fell under the instances when jurisdiction of a State 

can be exercised even beyond its national territory.654  

The extraterritorial reach of the ICESCR is further emphasized by its 

explicit mention of “internationally assistance and co-operation”655 as means 

toward the fulfillment of the human rights obligation of State Parties. 

 
649 John Haberstroh, In Re World War II Era Japanese Forced Labor Litigation and Obstacles to 
International Human Rights Claims in U.s. Courts, 10 ASIAN L.J. 253, 256 (2003). 
650 Krajewski supra note 182, at 23. 
651 Id., at 24. 
652 Id., at 21 citing Office of the High Commission on Human Rights, United Nations Guiding Principles on 
Business and Human Rights – Implementing the United Nations ‘Protect, Respect, and Remedy’ Framework 
(United Nations, 2011) 3-4. 
653 ICCPR, art. 2(1). 
654 See footnote no. 177. 
655 ICESCR, art. 2(1). 
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Furthermore, both the Committee on Civil and Political Rights (“CCPR”) and 

the Committee on Economic, Social and Cultural Rights (“CESCR”) have 

consistently opined that the ICCPR and the ICESCR contain obligations that 

are not necessarily confined to a particular territory.656 The CCPR has stated 

that the rights under the ICCPR are to be ensured by States to anyone within 

its power, even if it is not within its territory.657 The CESCR, on the other 

hand has recognized the obligation of States to prevent their citizens from 

violating the rights of those in other countries658 and Home States in particular 

who are responsible for its TNCs who are in a position to improve working 

conditions in their Host countries.659 

These extraterritorial obligations have also been developed through the 

work of the treaty bodies. In 2013, the Committee on the Rights of the Child 

in its General Comment No. 16 on State Obligations regarding the Impact of 

the Business Sector on Children’s Rights, provided for the standard which 

triggers the extraterritorial duty.660 The extraterritorial obligation must be 

performed when there is a “reasonable link between the State and the conduct 

concerned. A reasonable link exists when a business enterprise has its centre 

of activity, is registered or domiciled or has its main place of business or 

substantial business activities in the State concerned.”661 Four (4) years later, 

the CESCR took this standard further. Citing the ICJ’s decision in the 

 
656 See footnote nos. 161 and 162. 
657 See footnote no. 161. 
658 See footnote no. 169. 
659 See footnote no. 172. 
660 Krajewski supra note 182, at 22 citing Committee on the Rights of the Child (CRC), General Comment 
No 16 (2013) on State Obligations regarding the Impact of the Business Sector on Children's Rights, UN 
Doc CRC/C/GC/16 (17 April 2013).  
661 General Comment No. 16 (2013), Committee on the Rights of the Child, CRC/C/GC/16 (Apr. 17, 2013) 
par. 43, 13. 
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Genocide Case662 as well as Article 23 of the ARSIWA, the CESCR provided 

for two (2) additional conditions which would trigger the extraterritorial 

obligations of Home States.663 In its General Comment No. 24, the CESCR 

stated  

[w]hereas States parties would not normally be held directly 

internationally responsible for a violation of economic, social 

and cultural rights caused by a private entity’s conduct (except 

in the three scenarios recalled in para. 11 of the present general 

comment), a State party would be in breach of its obligations 

under the Covenant where the violation reveals a failure by 

the State to take reasonable measures that could have 

prevented the occurrence of the event. The responsibility of 

the State can be engaged in such circumstances even if other 

causes have also contributed to the occurrence of the violation, 

and even if the State had not foreseen that a violation would 

occur, provided such a violation was reasonably foreseeable. For 

instance, considering the well- documented risks associated with 

the extractive industry, particular due diligence is required with 

respect to mining-related projects and oil development 

projects.664 

 

 
662 International Court of Justice, Case concerning application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (judgment of 26 
February 2007), I.C.J. Reports, paras. 430 and 461.  
663 Krajewski supra note 182, at 27.  
664 General Comment No. 17 supra note 144, par. 32. (citations omitted and emphasis supplied) 
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Apart from treaty law, customary IL also imposes a “no harm” rule such 

that a State may not allow its territory to be used in a manner that would be 

injurious to another.665 Hence, part of the Home State’s independent 

obligation is to take steps to ensure that it does not become an enabler of 

HRVs. 

In a nutshell, effective human rights protection essentially “requires state 

actions if adverse human rights effects in other countries caused by private 

actors are predictable and preventable.”666  

As earlier discussed, Home States are in a position to know, or even assess, 

predict, and prevent the human rights impacts of the activities of TNCs. It is 

then incumbent upon Home States to impose the same measures or standards 

of conduct either by legislation or administrative action together with 

continuous regulation, which it imposes for all business entities operating 

within its territory, to TNCs in their overseas operations. This is part of its 

duty to protect human rights – to ensure that the operations of the TNCs are 

carried out in a way that is consistent with the spirit of the IHRL framework. 

Hence, while the basis of the obligation for the duty to protect human rights 

carried out through the enactment of policing measures to ensure prevention 

of HRVs is the Home State’s extraterritorial obligations under the ICCPR and 

the ICESCR, the actual compliance by TNCs does not depend on an 

extraterritorial measure, but a domestic laws which are the regulatory 

measures imposed by the Home State. It may even be said that while IHRL 

framework obligations have extraterritorial application, upon deeper 

reflection, it may not necessarily be considered as purely extraterritorial 

 
665 See footnote no. 183. 
666 Krajewski supra note 182, at 27. 
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because in reality, the regulation only seeks to affect the behavior and conduct 

of “the parent corporation incorporated within the territory but operating 

abroad through its corporate hands.”667 

C. The International Responsibility of the Home State  

 

In a previous study, it has been found that States, in general, may be 

held liable for an Internationally Wrongful Act (“IWA”) for HRVs of 

multinational corporations (“MNCs”)668 if the MNC is exercising elements of 

governmental authority, that is, acting as a parastatal entity,669 or if the MNC 

is directed or controlled by the State.670 The author therein expressed that it 

has not been definitely settled under IL if the doctrine of due diligence applied 

to Home States, considering that the sole factual connection between the 

Home State and the MNC is the latter’s place of incorporation.671  

Nevertheless, the author therein opined that it did on the basis of the 

Home’s state control over the MNC.672 The control in this sense is by virtue 

of the Home State’s jurisdiction over the MNC on the basis of the its 

nationality673 and the Home State’s legislative power, to which the MNC is 

subjected.674 In essence, the said Study found that the human rights violation 

of an MNC is a breach of the State’s obligations under IHRL, and this breach 

 
667 Surya Deva, Acting Extraterritorially to Tame Multinational Corporations for Human Rights Violations: 
Who should ‘Bell the Cat’?, 5 MELBOURNE JOURNAL OF INTERNATIONAL LAW 37, 48 (2004). 
668 Mary Ann Gretchen U. Aquino, State Responsibility for Human Rights Violations by Multinational 
Corporations: Establishing the Modes and Conditions of Liability, at 76 (2007) (unpublished J.D. thesis, 
Ateneo de Manila University) (on file with the Professional Schools Library, Ateneo de Manila University.). 
669 Id., at 58. 
670 Id., at 60.  
671 Id., at 93. 
672 Id. 
673 Id. at 94 citing Beth Stephens, The Amorality of Profit: Transnational Corporations and Human Rights, 
20 BERKELEY J. INT’L. L. 45, 88 (2002). 
674 Aquino supra note 668, at 96. 
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is attributable to a State either because the MNC is a parastatal entity or 

because it is under the direction or control of the State. 

In this Study, the responsibility of the Home State arises from its own 

act or omission in failing to comply with its obligation to protect human rights, 

which may be carried out by the Home State’s enactment of measures to 

prevent the commission of HRVs such as by requiring the conduct of Human 

Rights Due Diligence (“HRDD”) or Human Rights Impact Assessment 

(“HRIA”),675 which led to or contributed to the commission of an HRV.  

As the ICJ has ruled in Case Concerning United States Diplomatic and 

Consular Staff in Tehran, a State may be held liable even for acts of non-State 

actors for failing to take reasonable measures to prevent the detrimental 

effects.676 The Home State is in a position to require this because it exercises 

control over the TNC. The control is not necessarily in the sense used in the 

previous study such as majority participation in the Board of Directors of a 

company to influence its policies and activities. Without prejudice to the 

control as used therein, control by the Home State herein means that the Home 

State, as the State of incorporation of the TNC, can regulate and limit its 

powers and activities.  

The extent of control that a Home State has over its corporate national 

has been established from its birth to its end, and even when such a 

corporation decides to conduct business overseas. What can be gleaned from 

this is that the Home State is involved in every step of the way.  

Furthermore, apart from the exercise of control, this Study bases the 

obligation of Home States on its duty to protect, which requires the adoption 

 
675 HRDD and HRIA are likewise recommended actions under the UN Guiding Principles. UN Guiding 
Principles supra note 586 at 17 and 19. 
676 See footnote no. 228. 
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of regulatory measures to ensure that the activities of its corporate national 

are carried out in a manner that is respectful of human rights.  

Thus, the failure of the Home State to enact legislative or administrative 

measures to regulate the conduct of the TNC is considered as not only a breach 

of its obligations under the ICCPR and the ICESCR but also it is considered 

as a breach of its obligation to prevent harm under customary IL. For such 

breach, it becomes responsible for an IWA, which responsibility may be 

invoked by an injured State such as the Host State in representation of the 

victims of HRVs, or by any other interested State, in accordance with Articles 

42 and 48 of the Articles on the Responsibility of States for an Internationally 

Wrongful Act (ARSIWA), considering that human rights obligations are 

considered as obligations over which other States have a legal interest in.677  

As the CCPR has expressed, this legal interest flows from the fact that 

“rules concerning the basic rights of the human person are erga omnes 

obligations and that, as indicated in the fourth preambular paragraph of the 

Covenant, there is a UN Charter obligation to promote universal respect for, 

and observance of, human rights and fundamental freedoms.”678 Hence, such 

States may invoke the responsibility of the Home State by providing it with a 

notice of its breach, which will ultimately trigger the Home State’s obligation 

to cease with such conduct and to make adequate reparations as the HRV calls 

for. Thereafter, the matter may be raised before a world court such as the ICJ 

for proper determination of the kind of reparation that would satisfactorily 

address the violation committed.  

 
677 General Comment No. 31 (2004), Human Rights Committee, CCPR/C/21/Rev.1/Add. 13 (May 26, 2004) 
par.2. 
678 Id. 
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While the ARSIWA likewise provides for certain defenses that may be 

available to Home States to excuse its non-performance of an obligation 

which leads to the commission of an IWA, this Study finds that these 

circumstances precluding wrongfulness are not applicable when it comes to 

the Home State’s duty to protect. As almost all States are parties at least to the 

ICCPR and the ICESCR, it cannot be said that Host States would consent to 

the commission of an HRV, otherwise, they would likewise be liable for an 

IWA. It would also be unthinkable to say that a Home State was unable to 

enact safeguards in line with its obligation to protect out of self-defense or 

because there was force majeure, or because it found itself in a state of distress 

or necessity. Moreover, the ARSIWA provides, these circumstances 

precluding wrongfulness will not fly in the face of a peremptory norm of 

international law.  

D. Creating Legally Binding Obligations for TNCs 

 

By unveiling the existence of the Home State’s independent and 

enforceable obligation under the IHRL Framework as well as under 

customary IL to protect human rights through the imposition of measures that 

seek to prevent HRVs committed by TNCs, this Study illustrates to Home 

States that the current mechanism in which Home States minimally intervene 

in overseas business activities of TNCs is distressingly insufficient. Hence, 

Home States, at present and without such enactment, are not fully compliant 

with its obligations under IL. This exposes Home States to liability for an 

IWA, which any rational State would seek to avoid. While there is a lack of 

an IL instrument which explicitly requires Home States to standardize the 

behavior of its corporate national to ensure that these are consistent with its 
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own human rights duties, this is not an excuse to evade that undertaking. As 

this study has found, the obligation already exists and Home States should act 

accordingly. 

While some may argue that Home States will only enact such 

regulations in order to prevent the incurring of that liability, such an act will 

nevertheless have an undeniable impact on the operations of TNCs.  

At the end of the day, not only will Home States be pushed to meet their 

human rights obligations, but TNCs, which are not subjects regulated by IL, 

will also be subject to legally binding obligations under its municipal law. 

Apart from undertaking HRDD and HRIA, it is also significant to note that 

the creation of legally binding regulations to standardize the conduct of the 

TNCs translates into erasing the disparity as to how human rights are enforced 

within the Home State and the Host State. The TNC may no longer shop from 

a list of rights and decide which one it wishes to respect and how it wishes to 

do so. In carrying out its global operations, TNCs must comply with human 

rights regulations uniformly in both the Home and Host States.  

It must be remembered that the compliance of TNCs with the 

regulations imposed by the Home State on its activities overseas is without 

prejudice to its compliance with the laws set by the Host State. Hence, the 

TNC cannot simply brush off corporate regulations imposed by the Host State. 

It must comply with both.  

While there may, to an extent, be some duplicity in the requirements, 

this will not necessarily be more burdensome to the TNC as the information 

that the TNC has gathered in the process of conducting its due diligence may 

be used to comply with both directives. Ultimately, the end goal of all the 

requirements that it must comply with is to ensure that there are sufficient 
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safeguards in place to prevent the commission of HRVs. In this way, the gap 

between any potential discrepancy that exists between the human rights laws 

of both the Home and the Host state is closed.  

In the field of sports, “home court advantage” means that a team has an 

advantage or it is in a more favorable position when it plays in its home 

court.679 In the same way, Home States are already in a favorable position to 

carry out this obligation to protect – it can enact measures which TNCs must 

comply with regardless of where their activities take place and it can require 

information and other disclosures from TNCs, putting it in a position of 

knowledge over the TNC’s activities to become aware of human rights risks. 

As such, Home States should play to its advantages to achieve the universal 

goals of IHRL and to ensure that each human being, regardless of his 

nationality, race, sex, or status, is afforded a dignified life.   

 
679 Home court advantage available at https://www.thefreedictionary.com/homecourt+advantage (last 
accessed Aug. 11, 2019).  
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VII. CHAPTER SEVEN: CONCLUSIONS AND 

RECOMMENDATIONS  

 

A. Conclusions 

 

At the beginning of this study, it was illustrated how cross-border 

transactions have developed to become a norm in today’s reality. States 

welcome these foreign investments especially in less developed areas as they 

tend directly to, on a macro level, contribute to the economic growth of the 

country. At the grassroots level, these foreign investments bring job 

opportunities as well as significant changes in society. One component for this 

change may be attributed to technology transfers. In general, however,  

investments tend to raise the standard of living in communities.  

Unfortunately, the situation on the ground is far from ideal. There may 

be available jobs, but is the treatment of workers humane? While there may 

be cash to spend,  at what personal cost was it obtained? Even as the lives of 

some have been improved, with others metaphorically having been taught 

how to fish instead of being passive recipients of a fish dole out, in the process 

of doing so, have steps been taken to ensure that there are still fish in the sea 

for use and enjoyment or has the environment been put to waste?  

In many cases, transnational corporations (“TNCs”) were and have 

been going about their cross-border activities with impunity from penalties 

for human rights violations (“HRVs”) by expanding their organizations 

through the creation of subsidiaries or through their reliance on the suppliers, 

with the TNCs themselves or their affiliates, not observing appropriate 

measures to respect human rights. In the process, either a blame game arises 
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or the accountability is diluted, because TNCs nevertheless contribute to or 

acquiesce in the commission of HRVs in many parts of the world, while not 

being able to easily do so in its Home State. As a result, it is as if TNCs have 

been given the choice as to where they want to observe human rights, and to 

what degree should such observance and protection be depending on the 

location. This should not be tolerated. At this day and age when humanity’s 

collective understanding of human rights is that it is inalienable, indivisible, 

and universal, this practice is unacceptable. As one writer has put it, 

“[p]aradoxically, human rights which have within them an inherent claim to 

universality, have not been able to accomplish this feat of the multinational 

corporation.”680  

Put simply, the truth is that all human beings have rights regardless of 

their circumstances, wherever and whomever they may be.  It is equally a 

fundamental truth that without means for survival and for growth, there is little 

sense in a dignified life. Thus, all humans must obtain at least the basic 

necessities, through education, experience, and work. Their toil, however, 

must not contravene their pursuit for a prosperous life. There must be equal 

protection for the work through which wealth can be created and shared 

and a life of liberty is achieved and the rights of the persons seeking to 

achieve that kind of life.  

It is at this junction that the State must step in to balance these 

rights. As discussed, when it comes to human rights, the duty of States, 

after all, is not linear. Rather it is multi-dimensional: to respect, to protect 

and to fulfill. But as this study has illustrated, there are gaps when it comes 

to the mechanism for the protection of human rights.   

 
680 Curran supra note 50, at 406. 
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To reinforce the mechanisms under the International Human Rights 

Law (“IHRL”) framework, this study reaches a similar conclusion as 

Aquino,681 albeit specifically nuanced to the responsibility of Home States for 

breaching its obligation to protect human rights under the present IHRL 

framework as well as for breaching the customary “no harm” rule.  

Furthermore, the present study has discussed the extraterritorial 

obligations of the Home State with respect to the acts of a non-state actor, that 

is, the TNC, under the International Convention on Civil and Political Rights 

(“ICCPR”) and the International Convention on Economic, Social, and 

Cultural Rights (“ICESCR”), and as it applies, under regional human rights 

conventions.  

In essence, because obligations under the IHRL framework are 

essentially extraterritorial in nature, the performance of which is triggered by 

the predictable and foreseeable transnational business activities of TNCs, 

Home States are responsible for an internationally wrongful act (“IWA”) 

if it omits to undertake reasonable steps, through the imposition of 

regulatory measures, that could have averted the HRV committed by the 

TNC, which falls under one of its threefold obligations with respect to 

human rights – i.e., the obligation to protect.  

In the same breath, in failing to prevent the HRV, the Home State 

contravenes the customary no harm rule as it essentially permitted the use of 

its territory for the violation. This is because the Home State is already in a 

position to regulate the conduct of TNCs considering that corporate existence 

– from its birth, to its structure, to its powers, and even until its end – is 

governed by the municipal law of the Home State. Without the grant of 

 
681 See footnote no. 668. 
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juridical personality to the corporation, it would not be in existence. This is 

recognized even under International Law (“IL”), which defers to municipal 

law in assessing the responsibilities of States and corporations. Hence, Home 

States open themselves up to liability for an IWA when they fail to 

regulate the conduct of their corporate nationals because it is considered 

as  a breach of (i) their obligation to protect human rights, and (ii) the 

customary no harm rule.   

When a state is found responsible for an IWA, it is obliged to cease 

from the act or omission causing the breach and to make reparations. To 

enforce this responsibility, an injured State or other interested State with legal 

personality to invoke the responsibility as provided under Article 48 of the 

Articles on the Responsibility of States for an Internationally Wrongful Act 

(“ARSIWA”) must provide notice to the Home State of its breach and demand 

the cessation of the act causing the breach, prior to elevating the issue to an 

international tribunal.  

By finding that Home States can be called out for an IWA on this basis, 

they can no longer turn a blind eye on activities of TNCs, considered as their 

nationals, abroad. In turn, TNCs are forced to conduct itself in a manner which 

it would observe, had these activities taken place in their Home States. TNCs 

can no longer look the other way when their subsidiaries or affiliates 

compromise human rights for the sake of efficiencies in production or the 

pursuit of profit. The concurrence of protection provided by both the Host and 

the Home States is meant to reinforce the existing mechanisms to close, what 

appears to be a gaping hole in the enforcement of duties related to human 

rights. Lastly, it is hoped that members of the board of directors, who are 

traditionally only concerned with profits, become more aware of the role of 
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TNCs in the observance and protection of human rights so as to effect 

meaningful change in corporate behavior.  
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B. Recommendations  
 

The obligation of Home States and the enforcement of its responsibility 

for its failure to may be carried out and invoked as follows: 

First, by imposing legislative or administrative regulations which 

require TNCs to conduct Human Rights Due Diligence (“HRDD”) and 

Human Rights Impact Assessments (“HRIA”) as a precondition to the 

commencement of all operations or a new activity, or continued operation of 

a TNC either through itself or through a subsidiary or affiliate. Only TNCs 

that are compliant with such a requirement will be granted a license by the 

Foreign Office of the Home State within the Host State to operate in such 

country. 

This reinforces what the United Nations (“UN”) has included in the 

Guiding Principles on Business and Human Rights (“UNGPs”) where the 

conduct of an HRDD was recommended under Principle No. 17682 and HRIA 

was recommended as part of the HRDD in Principle No. 18.683 

To begin with, due diligence is a safety measure which TNCs already 

normally conduct before the beginning of a venture or an operation. Hence, 

HRDD is merely an addition to an existing enterprise risk-management 

system by taking into consideration risks that others, specifically right-

holders, may face.684 Similar to the UNGPs recommendation, HRDD should 

be undertaken at the earliest stage of the development of a corporate activity 

or relationship, considering that the human rights risks may become manifest 

even at this stage.685 The purpose of HRDD, apart from identifying risks for 

 
682 UN Guiding Principles supra note 586, at 17. 
683 Id., at 19. 
684 Id., at 18.  
685 Id. 
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the purpose of prevention, is also to serve as a possible defense for a TNC, 

without fully absolving it, in the event that legal claims are brought against it 

by allowing the TNC to show that it took all the reasonable steps necessary to 

prevent an HRV.686  

A component of HRDD is the conduct of an HRIA which is meant to 

“identify and assess the nature of the actual and potential adverse human rights 

impacts with which a business enterprise may be involved.”687 Among the 

things to be identified, among others, are: the stakeholders and right-holders 

who may be affected and who should be consulted, knowing the relevant 

human rights standards, and the possible humans rights related risks and other 

vulnerabilities.   

Second, by enhancing present reportorial and transparency 

requirements to include human rights disclosures. These are to be fashioned 

after annual, financial, or sustainability reports. The disclosures may be 

focused on key areas identified as potential vulnerabilities to HRVs as 

assessed through the HRIA or HRDD and submitted to Foreign Service 

Offices of the Home State within the Host State for evaluation of its accuracy. 

It must also include the human rights policy of the corporation, which in 

effect, integrates the findings of its HRIA. The laws and regulations must 

clearly spell out the type of conduct or standard required to be met by the TNC 

in its overseas operations, which should be nuanced to the type of industry in 

which the TNC is involved. 

Third, Home States must establish an evaluation and reporting 

mechanism to determine whether TNCs are compliant with regulatory 

 
686 Id., at 19.  
687 Id. 
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measures on human rights. The evaluation must be carried out by an Inter-

Agency Task Force for Human Rights Compliance of TNCs Panel (“Panel”) 

composed of representatives from the Foreign Ministry, Trade Ministry, 

representatives from the Securities and Exchange Commission or its 

equivalent, and from the human rights agency of the government. 

Fourth, the law or regulation should authorize the imposition of 

administrative fines and/or other penalties such as suspension or revocation 

of a license to conduct business, depending on the gravity, for deviations from 

the implementation of the HRIA or actual HRVs committed abroad after the 

conduct of an investigation and hearing to be conduct by a joint panel. At the 

same time, the law may also include providing incentives for those TNCs 

which exceed the minimum standards set by Home States. If the TNC 

discloses the existence of the violation, it must also state the measures 

undertaken to cease with the violation and to mitigate its detrimental effects, 

which shall be considered in the imposition of the fine or other penalty.  

Annex A of this Study provides a Model Law embodying the four 

points as mentioned above. This Model Law, however, was customized to 

take in consideration the circumstances of the Philippines. The Philippines has 

become a hub for TNCs with some operating their Regional Operating 

Headquarters in the country such as Valeant Pharmaceuticals International 

engaged in the manufacture of chemicals and botanical products, a mining 

company run by the Jinchuan Group, etc.688 At the same time, there are also 

Filipino corporations making their marks known abroad like Jollibee, 

Universal Rubina Corp. (URC), Integrated Micro-Electronics, etc. Hence, the 

 
688 10 firms set up regional operating HQs in RP available at 
https://www.gmanetwork.com/news/money/content/5599/10-firms-set-up-regional-operating-hqs-in-
rp/story/ (last accessed Apr. 28, 2020).  
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Model Law has provided for the obligation of the Philippines as a Home State, 

as explained in this Study, to impose human rights requirements on these 

Filipino corporations operating abroad to ensure that they remain compliant 

with their duty to respect human rights. The Model Law likewise provides for 

penalties in the event of failure to comply with the required submissions and 

disclosures. Victims of human rights violations committed by these Filipino 

corporations are also assisted in obtaining the proper remedies. In addition, 

the Model Law regulates foreign TNCs operating in the Philippines which 

must also adhere to the reportorial requirements to prevent the commission of 

human rights violations in the Philippines.  

In 2017, France enacted a Corporate Duty of Vigilance Law which 

contained provisions to be included in its Trade and Industry Code. These 

provisions created legally binding obligations for French companies whose 

head office is located on French territory who employ at least five thousand 

(5,000) employees within the company and its direct and indirect subsidiaries 

or that has at least then thousand (10,000) employees in its service and its 

direct or indirect subsidiaries.689 According to the law, the companies which 

fall within the threshold set by law must establish and implement an effective 

vigilance plan for the company’s operations and for the operations of all the 

subsidiaries or companies that it controls.690 The plan must be made in 

coordination with stakeholders at the level of the subsidiary or at the territorial 

level.691 A company’s failure to comply with the obligations set forth in the 

law within three (3) months from receipt of a formal notice to comply, shall 

 
689 Law Relating to the Corporate Duty of Vigilance of Parent Companies and Ordering Companies, Law 
No. 2017-399, Art. 1 (2017) (Fr.).   
690 Id. 
691 Id. 
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result in the issuance of court order urging the company to observe its duties 

under pain of financial compulsion, on application by an interested person.692 

Moreover, such company may be held liable to compensate for the harm that 

could have been avoided through due diligence through an action filed before 

the relevant jurisdiction.693 

According to some commentators, this law is unprecedented as it is the 

first time that concerned sectors of the society came together to address the 

harmful impacts of TNCs on human rights and on the environment.694 

Furthermore, the law is a legal recognition of the economic reality that parent 

companies do have a significant degree of control over their subsidiaries and 

their supply chain. This is despite the fact that the final version of the law that 

has been passed was watered down and deprived of some fundamental 

provisions which would have made it more effective in enforcing the liability 

of these companies.695 There have, however, been difficulties in the 

implementation of the law particularly because in the absence of an official 

list of companies which are covered by the law, problems arose in the 

determination of whether a company meets the thresholds provided by law.696  

The Model Law as annexed to this Study has taken cues from the 

French Corporate of Vigilance Law in seeking to create legislation which is 

clear and enforceable, without being too burdensome on the company. The 

Model Law does not require a particular threshold of employees involved for 

 
692 Id. 
693 Law Relating to the Corporate Duty of Vigilance of Parent Companies and Ordering Companies, Law 
No. 2017-399, Art. 2 (2017) (Fr.). (emphasis supplied) 
694 Sandra Cossart, What lessons does France’s Duty of Vigilance law have for other national initiatives?, 
available at https://www.business-humanrights.org/en/what-lessons-does-frances-duty-of-vigilance-law-
have-for-other-national-initiatives (last accessed Apr. 28, 2020). 
695 Id. 
696 Id. 
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the business to fall within the requirements of the law in the hopes of ensuring 

a wider coverage of protection to vulnerable sectors and making businesses 

aware and more socially conscious of the impacts that their activities may 

have on the human rights of stakeholders. Moreover, with the annual 

disclosure requirement, the Model Law requires TNCs to reevaluate their 

policies to ensure that they remain compliant with the objective of the law in 

preventing human rights abuses. Akin to the French Law, the Model Law also 

covers relationships involving parent companies and their subsidiaries.  

 The Model Law also provides an opportunity to aid victims obtain 

reparations and hold the TNC accountable for damages sustained as a 

consequence of human rights violations committed by the TNC or its failure 

to comply with its own human rights policy. With respect to remedies, the 

Model Law offers both administrative and judicial remedies. On the 

administrative side, apart from having to pay fines in case of violation, the 

Panel may also suspend the license of the TNC. Furthermore, the Model Law 

also provides access to Philippine courts for those victims affected by the 

human rights violations committed by Filipino TNCs abroad.  

Fifth, should HRVs be committed by TNCs because of the failure of a 

Home State to impose and implement such measures, then an injured State or 

other interested State as contemplated under the ARSIWA, must send a notice 

to the Home State and demand the cessation of the act or omission which 

constitutes the breach of human rights obligations of the Home State.  

Finally, if the Home State refuses or fails to address the demand of an 

injured State or other interested State, then the latter may elevate the matter to 

the International Court of Justice (“ICJ”) if both States recognize the 

jurisdiction of the court. The ICJ will then determine the existence of the 
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breach of the human rights obligation by the Home State. If the ICJ finds that 

there is such breach, it shall then proceed to order the cessation of the act or 

omission constituting the breach, if the Home State has yet to address this 

obligation, as well as reparation which may come in the form of restitution, 

compensation and satisfaction, as it may deem appropriate in accordance with 

the circumstances.  Should restitution be unavailable as a remedy, then the ICJ 

shall compute the adequate amount of compensation to the extent that such 

loss by the injured State is financially assessable.  

 

A summary of these recommendations is found on the chart below.  
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Figure 1.1 
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the TNC's human rights policy
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policy by the Panel

Step 4: Imposition of 
administratives fines and/or 

penalties for HRVs

Step 5: Sending of Notice for 
the commission of IWA to the 
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C. Annex 1 – Model Law Requiring the Conduct of HRDD and 

HRIA697 

 

Republic of the Philippines  

Congress of the Philippines  

Metro Manila 

 

[•] Congress  

[•] Regular Session  

Begun and held in Metro Manila, on [•]. 

REPUBLIC ACT NO. [•] 

 

AN ACT REQUIRING TRANSNATIONAL CORPORATIONS TO 

UNDERTAKE HUMAN RIGHTS DUE DILIGENCE AND HUMAN 

RIGHTS IMPACT ASSESSMENT PRIOR TO OR FOR ITS CONTINUED 

OPERATIONS WHETHER IN THE PHILIPPINES OR OVERSEAS, 

ESTABLISHING THE HUMAN RIGHTS DISCLOSURE 

REQUIREMENT, PROVIDING PENALTIES THEREFOR, AND FOR 

OTHER PURPOSES 

 

 
697 This model law is based on the requirements and discussion in the UNGPs, which includes definitions as 
provided in the first chapter of this study, as well as the HRIA: A Review of the Literature, Differences with 
other forms of Assessments and Relevance for Development available at 
https://siteresources.worldbank.org/PROJECTS/Resources/40940-1331068268558/HRIA_Web.pdf 
 (last accessed Aug. 11, 2019) for Section 3 of the proposed law. Provisions from Sections 15-19 are patterned 
after An Act Providing Benefits and Programs to Strengthen, Promote and Develop the Philippine Startup 
Ecosystem [Innovative Startup Act], Republic Act. No. 11337, (2019). 
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Be it enacted by the Senate and House of Representatives of the Philippines 

in Congress assembled 

 

Section 1. Short Title. – This Act shall be known as the “Human Rights 

Regulation of TNCs” Act. 

 

Section 2. Declaration of the Policy. – It is hereby declared as a policy of the 

state, to:  

a) recognize that there is a need for a holistic approach to more 

effectively protect human rights as abuses of such rights may be 

perpetrated by different actors, regardless of the sector they belong 

in or their nationality, including corporations; 

b) in accordance with its international obligations, respect, protect, and 

fulfill human rights; and  

c) recognize the valuable contributions of economic players such as the 

business sector, whether local or international, who strive to 

innovate, develop, create wealth, and provide economic 

opportunities to the nation.  

The State must endeavor to promote the growth of the business sector 

and comply with its human rights duties in line with the Constitutional policy   

to promote a just and dynamic social order that will ensure the prosperity and 

independence of the nation and free the people from poverty. 

Thus, it is of paramount importance to impose legally binding 

obligations to respect human rights on the private sector in the conduct of its 

business activities and highlight the need to undertake due diligence in order 

to prevent human rights violations as well as accountability, by ensuring that 
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victims of these violations have access to and may avail of appropriate 

remedies.  

 

Section 3. Scope and Application. – This Act in shall apply to all TNCs 

presently operating or intending to operate in the Philippines, and to those 

TNCs, which are corporate nationals of the Philippines, who are presently 

operating or intending to operate in a foreign country.   

 

Section 4. Definition of Terms.  – Whenever used in this act, these terms 

shall have the following meaning:  

a) Host State refers to the State wherein a TNC, not incorporated in such 

State, has expanded its business operations.  

b) Human Rights Due Diligence refers to the identification and 

assessment of human rights risk as part of an enterprise risk-

management system, undertaken prior to the development of a new 

activity or relationship for the purpose of preventing or mitigating 

potential impacts.  

c) Human Rights Impact Assessment is the process of identifying, 

understanding, assessing and addressing the adverse effects of a 

business project or activity on the human rights enjoyment of impacted 

rights-holders such as workers and community members. 

d) Human Rights Law includes all Philippines laws which outline rights 

guaranteed by the government such as the Constitution as well as 

international conventions to which the Philippines has acceded to at the 

time of the promulgation of this act and thereafter and customary 

international law.  
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e) Human Rights Policy is included in the Human Rights Disclosure 

Report to be submitted by the TNC, which integrates the findings of the 

Human Rights Due Diligence and the standard of conduct to which the 

TNC commits to carry out in its operations.   

f) Human Rights Risk are the potential adverse human rights impacts of 

the TNC.  

g) Panel refers to the Inter-Agency Technical Advisory Panel for Human 

Rights Compliance of TNCs as described in Section 7.  

h) Transnational Corporations (TNCs) generally refer to corporations 

which operate in the Philippines and in other countries directly through 

the entity itself or those that operate through a cluster of affiliated 

corporations or economic entities in two or more countries – regardless 

of its structure.  

 

Section 5. Types of TNCs.  – For the purposes of this Act, TNCs shall be 

classified into three (3) types:  

a)   TNC Type 1 refers to corporate nationals of the Philippines by reason 

of its incorporation in the Philippines, the presence of its registered 

office herein, and the maintenance of a close and permanent connection 

with the Philippines, which conducts business activities or intends to 

do so in a foreign country; 

b) TNC Type 2 refers to those considered as foreign corporations under 

the Revised Corporation Code of the Philippines; and 

c) TNC Type 3 refers to those subsidiaries of foreign corporations which 

are directly supervised, managed or controlled by its parent 

corporation.  
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Section 6. Human Rights Clearance for TNC Type 1. – Before a TNC Type 

1 may begin its operations in a Host State, it must first secure a Human Rights 

Clearance from the Philippine Embassy or Consulate in the Host State. The 

Human Rights Clearance shall be granted upon favorable recommendation of 

the Panel after the TNC Type 1’s compliance with the required submissions 

provided for in this Act.  

 

Section 7. Interagency Technical Advisory Panel for Human Rights 

Compliance of TNCs. – There is hereby created an Inter-Agency Technical 

Advisory Panel for Human Rights Compliance of TNCs, hereinafter referred 

to as the “Panel”, attached to the SEC which shall be composed of the 

following officials or their duly authorized representatives: 

a) Chairperson of Securities and Exchange Commission (SEC) as Co-

Chairperson;  

b) Chairperson of the Commission on Human Rights as Co-Chairperson;  

c) Undersecretary for International Economic Relations of the 

Department of Foreign Affairs (DFA) as a member;  

d) Undersecretary for Industry Development and Trade Policy Group of 

the Department of Trade and Industry (DTI) as a member; and 

e) Undersecretary for Legal and Overseas Operations Cluster of the 

Department of Labor and Employment (DOLE) as a member. 

Provided, That the representatives in the panel should be at least a 

Director level and have a reasonable grasp of Human Rights Law. Provided 

further, That the Secretariat of the panel shall be drawn from the existing 

personnel of the SEC. 
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The Chairpersons shall call a meeting every quarter, and whenever 

necessary, to evaluate the adequacy of the Human Rights Due Diligence 

conducted by the TNC, and the credentials of the person or entity which 

conducted it or for purposes of investigating actual human rights violations 

committed by the TNC. 

 A portion of the SEC’s budget shall be allocated to fund the necessary 

activities of the Panel. 

 

Section 8. Powers of the Panel. – The panel shall have the following powers:  

a) Convene every quarter, or whenever necessary, to evaluate the 

adequacy of Human Rights Policies conducted by TNCs;  

b) Conduct inquiry, investigate, and hear and decide the application of 

TNCs; 

c) Monitor and undertake consultation with stakeholders and affected 

agencies;  

d) Upon order of the court, undertake inspections of business offices and 

premises, require production of additional documents, and request the 

appearance of any employees of the TNCs;  

e) Issue a recommendation to the SEC for the issuance of a license to do 

business to the TNC upon its approval of the compliance requirements 

for TNC Types.2 and 3;  

f) Issue a recommendation to the Embassy/Consulate of the Philippines 

in the Host State allowing a TNC Type 1 to operate in the Host State. 

g) Impose the proper penalties for failure to comply with the requirements 

of this Act; 
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h) Accredit persons or entities with unblemished credentials and track 

record to conduct human rights assessment and other submissions in 

TNCs;  

i) Request annual report containing its human rights policies and 

disclosures from the TNCs, as well as its progress in achieving the 

standards of conduct, which was set by the panel and  

j) Exercises other powers and perform duties and functions as may be 

prescribed by this Act. 

 

 Section 9. Human Rights Compliance Requirement for TNCs. – Before a 

TNC may be allowed to operate, manage, control a subsidiary in the 

Philippines or in a foreign country, it shall first secure an approval from the 

Panel. The TNCs shall submit the following to the Panel:  

a) Human Rights Due Diligence which shall be conducted not more than 

three (3) months prior to its submission to the Panel and shall include 

the measures to be taken to prevent human rights abuses drafted in 

coordination with relevant stakeholders especially those who may be 

affected by the company’s operations; 

b) Human Rights Impact Assessment which shall be conducted not more 

than three (3) months prior to its submission to the Panel; and  

c) Credentials of the persons or entities who undertook the due diligence 

and assessment  and their final report.  

TNCs which are corporate nationals of the Philippines presently operating 

abroad shall be given a period of not more than nine (9) months from the 

promulgation of the Implementing Rules and Regulations (IRR) to comply 

with the human rights requirements set forth in this Act. All other TNCs 
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presently operating in the Philippines, regardless of nationality, shall likewise 

be afforded the same period to comply with the human rights requirements. 

Failure to comply with the human rights requirements within the period 

provided shall result in the suspension of the license to do business until the 

requirements have been met.  

The person or entity who undertook the Human Rights Due Diligence 

and Human Rights Impact Assessment of the TNC shall be independent from 

the TNC and have at least two (2) years of experience in conducting such an 

activity.  

 

Section 10. Human Rights Impact Assessment. – As part of the Human 

Rights Due Diligence, a TNC shall undertake a Human Rights Impact 

Assessment. It shall, at the very least, include measures on the following 

essential elements of a Human Rights Impact Assessment:  

a) Equality;  

b) Participation; 

c) Transparency; and  

d) Accountability 

which considers economic, social, cultural, civil and political aspects in the 

determination of the effects of the business activity to be carried out. 

 The Impact Assessment shall, at the very least, include the following 

core steps:  

(1) Preparation which includes the clarification of the relevant legal, 

regulatory, economic, environmental and social context of the 

assessment;  



 153 
 

(2) Screening which involves identification of the specific measures and 

activities to be subject to an assessment to determine policies, 

projects or interventions that will most likely have an impact on the 

enjoyment of human rights; 

(3) Scoping which involves the drafting of a road map for the process 

of assessment as well as the responsibilities of the assessor(s), the 

outlining of options, scenarios and indicators to be used in the 

assessment, and the baseline assessment of the present human rights 

situation to determine the foreseeable potential effects as well as 

measuring the actual impacts; 

(4) Evidence gathering for the purpose of determining the impacts of 

the activity, whether actual or potentials through methodological 

tools such as statistical methods, surveys, economic modeling, 

participatory assessment methods, key informant interviewing 

guides, etc.; 

(5) Consultation which is thoroughly conducted based on participatory 

methods; 

(6) Analysis which involves assessment of the data gathered to verify 

the impacts of the business activity based on the human rights 

standards established by Human Rights Law, to which States must 

comply; 

(7) Conclusions and Recommendations; 

(8) Evaluation and Monitoring which involves subjecting the Human 

Rights Impact Assessment itself to an assessment to determine 

whether it has met its objectives and to determine if it is acceptable 

to stakeholders. It will also include an analysis of how the findings 
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of the Impact Assessment were integrated in the TNC’s policies in 

the carrying out of its business activities; and 

(9) Preparation of the Report to be submitted to the Panel.  

 

Section 11. Human Rights Disclosures. – The TNC shall submit its Human 

Rights Disclosures, which contains its Human Rights Policy as well as its 

progress in achieving the standards of conduct which it may set in accordance 

with the findings of the Human Rights Due Diligence. The Human Rights 

Disclosure shall be submitted on an annual basis to the Panel. 

 

Section 12. Approval of the Panel. – Within sixty (60) days from submission 

to the Panel, the Panel shall decide the adequacy of the compliance of the TNC 

with the requirements of this Act. Should the Panel fail to evaluate compliance 

within this period, the requirements shall be deemed approved unless 

subsequently revoked by the Panel in writing on meritorious grounds.  

 

Sec 13. Appeals from the Decisions of the Panel. - The decision of the panel 

shall be appealable to the Office of the President (OP) within thirty (30) days 

from receipt of the decision or order. Failure to file an appeal within the 

required period shall result in the finality and irrevocability of the decision or 

order of the Panel.  

 

Section 14. Claims by Human Rights Victims of TNC Type 1. -  Victims of 

violations of human rights by a TNC Type 1who have been found 

administratively liable by the Panel, must avail of remedies available in the 

Host State. If the exhaustion of domestic remedies by the victims in the Host 
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State has not resulted in a Decision or Order addressed to the TNC to make 

adequate restitution for the damages caused, then the Panel may issue an 

endorsement or certification stating that the TNC has been found 

administratively liable, to aid the victims in obtaining reparations, if the 

victims should choose to access the judicial system in the Philippines.  

 

Section 15. Claims by Human Rights Victims of TNC Types 2 and 3. -  

Victims of violations of human rights by foreign TNCs operating in the 

Philippines, who have been found administratively liable by the Panel, must 

avail of remedies available under Philippine law. If the exhaustion of domestic 

remedies by the victims in the Philippines has not resulted in a Decision or 

Order addressed to the TNC to make adequate restitution for the damages 

caused, or if the TNC has closed all of its establishments without retaining 

any attachable assets in the Philippines, then the Panel may issue an 

endorsement to the DFA for the latter to communicate the commission of the 

violations to the appropriate Foreign Ministry of the country which the foreign 

TNC is a national of or which supervises, manages, or controls the subsidiary, 

to aid the victims in obtaining just reparations. 

 

Section 16. Penalties.  – The Panel acting in accordance with due process, 

may impose the following sanctions:  

(1) Failure to submit the annual Human Rights Disclosures shall result in 

the imposition of fines not exceeding two million five hundred 

thousand Pesos (Php 2, 500,000.00) and other administrative penalties 

including suspension of license to operate for not more than five (5) 

months; and 
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(2) An administrative fine of not more than ten million Pesos (Php 

10,000,000.00) and the penalty of suspension of the TNC’s license for 

TNC Types 2 and 3 or of its Human Rights Clearance for TNC Type 1, 

for not more than twelve (12) months when it fails to make adequate 

reparations as a consequence of its violation, in accordance with due 

process. 

 

Section 17. Implementing Rules and Regulations. – The Panel shall 

promulgate the necessary rules and regulations within sixty (60) days from 

the effectivity of this Act.  

 

Section 18. Appropriations. – The amount necessary to carry out the initial 

implementation of this Act shall be sourced from the current budget the SEC. 

Thereafter, such sums as may be necessary for the continued implementation 

of this Act shall be included in the succeeding General Appropriations Act.  

 

Section 19. Separability Clause. – If any section or part of this Act is declared 

invalid or unconstitutional, the remaining part or provisions not affected 

thereby shall remain in full force and effect.  

 

Section 20. Repealing Clause. – All provisions of existing laws, presidential 

decrees or issuances, executive orders, letters of instruction, administrative 

orders, rules and regulations contrary to or inconsistent with the provisions of 

this Act are hereby repealed, amended or modified accordingly.  
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Section 21. Effectivity Clause. – This Act shall take effect fifteen (15) days 

from its complete publication in the Official Gazette or in at least one (1) 

newspaper of general circulation.  

 

 Approved. 
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