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DEDICATION 

 

 

 

Dedicated to the One True God who gave humanity the gift of free thought.  

For He has not given us the “spirit of fear” but  

“of power, love and of a sound mind.” 

(2 Timothy 1:7) 

 

 

 

This is likewise dedicated to the past generations 

 whose oppression led to the liberties of the present that we may prosper 

 

to the present generation  

that we may guard our inheritance and not surrender it for convenience 

 

and to the future generations,  

that you may celebrate the freedoms we have and prosper in a more just world. 
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ABSTRACT 

 

Developments in neurotechnology pose novel questions for liberty, 
prosperity and the course of humanity. Brain-computer interfaces or BCIs are a 
kind of neurotechnology that translates brain activity into desired outcomes, 
allowing users to move devices or navigate online activity by mere thought. 
Emerging BCIs have the capacity to “read” brain activity, that is to determine 
thought content and to “write,” that is to stimulate the brain in order to produce 
sensations, images and elicit behavior or drives.  

 

Increased attention by governments and the private sector into BCIs 
indicate that the future age is one where BCIs will be a norm used to facilitate 
daily life. The implications of this technology are manifold. When used for good 
it may improve the quality of life of individuals suffering from neurological 
disorders. However, if abused, it may threaten the origin of other liberties- 
“Freedom of Thought (FOT).” Thoughts may be manipulated affecting the 
exercise of civil and political rights such as voting in elections or expressing 
dissent. Applications such as augmentation of cognitive skills, use with 
government social credit systems or use of BCIs to monitor neural states in work 
or school settings may further widen the existing inequalities and inhibit 
ingenuity, affecting prosperity. 

 

To address the foregoing, a legal framework must be established. By 
consulting the preparatory works of these instruments and the decisions of 
various judicial bodies, a coherent definition of FOT is made that responds to 
BCIs. This right imposes a positive obligation on countries that recognize this 
right, to ensure that it is protected. They must draft legislation that regulates the 
use of BCIs, in what situations it can only be used and the extent of its properties 
as well as remedies in case of violation of such right. It also imposes a negative 
obligation on the said countries to refrain from using BCIs to uncover or 
manipulate the thoughts of their citizens or to punish and discriminate based on 
thoughts. While private non-state actors are not bound by human rights 
instruments, they have a responsibility to respect this human right. A draft 
General Comment that may be adopted by the UN Human Rights Committee 
interpreting FOT as stated in the ICCPR is proposed at the end.  
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While technology brings new changes, the commitment of law and the 
judiciaries to preserve liberty and prosperity must remain unchanged. Defining 
FOT is a step towards the future without forsaking the liberty and prosperity 
inherited from our ancestor’s struggles. 
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OUTLINE 

 

Chapter I (The Technology) will first discuss what neurotechnology is, 
particularly Brain-Computer Interfaces (BCIs) and its possible implications for 
liberty and prosperity.  

 

Chapter II (The Liberty) shall discuss the paper’s objectives, scope and 
limitations, methodology and proposed output which is a definition of the 
human right of “Freedom of Thought” (FOT) to ensure liberty and prosperity 
in a future age where BCIs become the norm.  

 

Chapter III (The History) shall discuss FOT as it is mentioned in Article 18 
of the Universal Declaration of Human Rights (UDHR), Article 18 of the 
International Covenant on Civil and Political Rights (ICCPR) and Article 9 of 
the European Covenant of Human Rights (ECHR). It shall also survey how the 
right is interpreted by the UN Human Rights Committee, the European Court 
of Human Rights, American Supreme Court and our own Philippine Supreme 
Court. 

 

Chapter IV (The Anatomy) shall distill the findings of Chapter III in relation 
to BCIs. It discusses the elements of FOT and the 5 sub-rights in relation thereto 
which shall ensure that both liberty and prosperity are protected in the use and 
proliferation of BCIs. 

 

Chapter V (The Summary) summarizes the conclusion of this research and its 
recommendations including proposing the UN Human Rights Committee create 
a General Comment to address BCIs and FOT. 

 

Annex A contains the proposed draft of the General Comment. 
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“Forget about the COVID crisis.  

What’s coming with this new tech can change 
humanity.” 

 

                                             -Dr. Rafael Yuste,  
Neurobiologist at Columbia University1 

 

 

 

I. THE TECHNOLOGY: BRAIN COMPUTER INTERFACES 
 

Liberty, Prosperity & Neurotechnology 
 

A truly just society is one that is both free and prosperous.2 It must be both 
for a person who is hungry may trade his liberty for prosperity and a person with 
a stifled agency may trade his prosperity for liberty. Ideally, no person should be 
made to surrender either for the other in the pursuit of a “full life.” 

 

Given their importance, judiciaries have a sui generis role in guaranteeing both.3 
Indeed, liberties only have value if they are given legal existence4 while prosperity 
is achieved only if the laws are interpreted according to the Constitution’s 
mandate of social justice.5   

 
1 Velasquez-Manoff, M., 2020. Opinion | The Brain Implants That Could Change Humanity. [online] Nytimes.com. 

Available at: <https://www.nytimes.com/2020/08/28/opinion/sunday/brain-machine-artificial-

intelligence.html> [Accessed 24 February 2021]. 
2 Artemio V. Panganiban, Spreading the Gospel of Liberty and Prosperity, Opening ceremonies of the three-day 
Global Forum on Liberty and Prosperity, at the Shangri-La Makati Hotel, Metro Manila, Philippines, October 
18, 2006, available at https://libpros.com/2016/06/13/spreading-the-gospel-of-liberty-and-prosperity  
3 Id.  
4 Vanessa Gloria S. Vergara., 2016. The Power and Limitation of Law in the Pursuit of Liberty and Prosperity. December 
6, 2016, available at https://libpros.com/2016/12/06/the-power-and-the-limitation-of-law-in-the-pursuit-of-
liberty-and-prosperity/  
5 CONST. Article XIII 

https://libpros.com/2016/06/13/spreading-the-gospel-of-liberty-and-prosperity
https://libpros.com/2016/12/06/the-power-and-the-limitation-of-law-in-the-pursuit-of-liberty-and-prosperity/
https://libpros.com/2016/12/06/the-power-and-the-limitation-of-law-in-the-pursuit-of-liberty-and-prosperity/
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Such role is vital in light of the rapidly changing landscape of society. Chief 
Justice Panganiban6 summarized this succinctly when he said, 

 

“In these battles to uphold freedom throughout the past 
centuries, the judiciaries of the world have had to cope and 
innovate with a never-ending saga of fortitude and 
forthrightness. So, too, must they now face up to new 
challenges brought about by the advances in technology 
and the demands of our global community. Thus, even now, laws 
and judicial doctrines safeguarding liberty are continuously tested 
to the limits (Emphasis supplied).” 

 

Technology truly changes the fabric of society and courts are dealt with the 
arduous task of how now to weave liberty and prosperity into it. While it appears 
that almost every technological breakthrough has indelibly altered humanity, 
there is yet another breakthrough that will possibly shatter the how life is lived 
and perceived, far beyond other technological predecessors: neurotechnology.  

 

Neurotechnology refers to the procedures or devices used to emulate, 
investigate and manipulate neural systems.7 The Philippine Institute for 
Development Studies defines it as the technology which “alters the brain, 
thought, complex brain activities and consciousness.”8  

 

Intangible cognitive processes are associated with physical changes such 
as neuronal interactions or certain brain states.9 Since the brain is inextricably 
related to the mind which is the fertile ground where thoughts are germinated, 
the consensus among the experts is this: neurotechnology is a branch of 

 
6 Artemio V. Panganiban, Towards a Just World Society, Asia Field Representatives Meeting (FRM) of the 
Canadian International Development Agency, EDSA Shangri-La Hotel Ballroom, Mandaluyong City, May 8, 
2008, available at https://cjpanganiban.com/2008/05/08/towards-a-just-world-society/ 
7 Organisation for Economic Co-operation and Development, 2017. NEUROTECHNOLOGY AND 
SOCIETY STRENGTHENING RESPONSIBLE INNOVATION IN BRAIN SCIENCE. OECD 
SCIENCE, TECHNOLOGY AND INNOVATION POLICY PAPERS NO.46. 
8 Albert, J., Bairan, Bandala, Culaba, Dadios, Paqueo, Serafica and Orbeta Jr, 2018. Preparing The Philippines For 
The Fourth Industrial Revolution: A Scoping Study DISCUSSION PAPER SERIES NO. 2018-11. [online] 
Pidswebs.pids.gov.ph. Available at: 
<https://pidswebs.pids.gov.ph/CDN/PUBLICATIONS/pidsdps1811.pdf> [Accessed 28 November 2020]. 
9 Blitz, M. 2010  Freedom of Thought for the Extended Mind: Cognitive Enhancement and the Constitution. 
Wisconsin Law Review, Vol. 2010, No. 4, p. 1049 

https://cjpanganiban.com/2008/05/08/towards-a-just-world-society/
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technology that will impact consciousness, identity, human flourishing, privacy 
and most importantly, thought. 10   

 

While neurotechnology is vast, this study focuses on Brain Computer 
Interfaces. 

 

Brain Computer Interfaces  

 

Brain Computer Interface (hereinafter BCI) is a form of neurotechnology 
which translates brain activity into desired outcomes. A device fitted with 
electrodes records neural activity which is decoded and relayed to output devices 
that execute a motor or electrical action. 11 This means that a paralyzed or limbless 
person may control a prosthetic arm by simply thinking. 12  This also means that 
any person may control a computer cursor or even play a video game without 
physically manipulating consoles.13 

 

The BCI may either be surgically implanted on the brain like the prototype 
being worked on by Elon Musk’s Neuralink,14 or be completely non-invasive 
similar to the headsets being developed by Neurable.15 Most companies are 
working on a wearable BCI that is non-invasive. 16 

 
10 International Bioethics Committee of the UNESCO, December 15, 2020. PRELIMINARY DRAFT 
REPORT OF THE IBC ON ETHICAL ISSUES OF NEUROTECHNOLOGY. SHS/BIO/IBC-
Ext/2021/3; Organisation for Economic Co-operation and Development, 2019. Recommendation Of The Council 
On Responsible Innovation In Neurotechnology OECD/LEGAL/0457. 
11 Id. 
12 Wodlinger, B., Downey, J., Tyler-Kabara, E., Schwartz, A., Boninger, M. and Collinger, J., 2014. Ten-
dimensional anthropomorphic arm control in a human brain−machine interface: difficulties, solutions, and 
limitations. Journal of Neural Engineering, 12(1), p.016011. 
13 Cuthbertson, A., 2021. Valve is working on brain-computer interface gaming, president reveals. [online] The Independent. 
Available at: <https://www.independent.co.uk/life-style/gadgets-and-tech/valve-brain-computer-interface-
video-game-b1792225.html> [Accessed 2 March 2021]. 
14 Neuralink. 2021. Applications. [online] Available at: <https://neuralink.com/applications/> [Accessed 1 March 

2021]; Sanders, L., 2021. Can privacy coexist with technology that reads and changes brain activity?. [online] Science News. 

Available at: <https://www.sciencenews.org/article/technology-brain-activity-read-change-thoughts-privacy-

ethics> [Accessed 1 March 2021]. 
15 Hackl, C., 2020. Meet 10 Companies Working On Reading Your Thoughts (And Even Those Of Your Pets). [online] 
Forbes. Available at: <https://www.forbes.com/sites/cathyhackl/2020/06/21/meet-10-companies-working-
on-reading-your-thoughts-and-even-those-of-your-pets/?sh=21715b0e427c> [Accessed 1 March 2021]. 
16 Id. 
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Promise of Prosperity 

 

BCI research began as a pursuit to improve the quality of life of people whose 
motor actions are greatly limited due to disabilities caused by neuromuscular 
disorders such as cerebral palsy, stroke or a spinal cord injury.17 BCIs were also 
seen as a potential treatment for other disorders such as attention-deficit 
hyperactivity disorder (ADHD).18 

 

The OECD observed that 10% of the “total burden of disease” is attributed 
to mental, neurological and substance use disorders. Global cost on these may 
reach a staggering USD 6.0 trillion by 2030.19 A life burdened with such disorders 
therefore, not only decreases the quality of life of the patient but also financially 
strains the patient, his/her family and the government.  

 

Brain Race 

 

Governments are keen to address the growing social and financial cost of 
neurological and mental disorders. The United States launched the US Brain 
Initiative with $500 million in federal funds.20 The European Union launched a 
€1-billion (US$1.1-billion) programme called the Human Brain Project21 while 
other countries also have their own initiatives such as Japan,22 South Korea,23 
and Australia.24 Representatives from the brain initiatives of South Korea, 

 
17 Shih, J., Krusienski, D. and Wolpaw, J., 2012. Brain-Computer Interfaces in Medicine. Mayo Clinic Proceedings, 
87(3), pp.268-279. 
18 McFarland, D., Daly, J., Boulay, C. and Parvaz, M., 2017. Therapeutic applications of BCI 
technologies. Brain-Computer Interfaces, 4(1-2), pp.37-52. 
19 Supra note 7 
20 Yuste, R. and Goering, S., 2017. Four ethical priorities for neurotechnologies and AI. Nature, 551(7679), 
pp.159-163. 
21 Savage, N., 2019. The search for secrets of the human brain. Nature, 574(7778), pp.S49-S51. 
22 Okano, H., Miyawaki, A. and Kasai, K., 2015. Brain/MINDS: brain-mapping project in Japan. Philosophical 
Transactions of the Royal Society B: Biological Sciences, 370(1668), p.20140310.  
23 Jeong, S., Lee, I., Jun, B., Ryu, Y., Sohn, J., Kim, S., Woo, C., Koo, J., Cho, I., Oh, U., Kim, K. and Suh, P., 
2019. Korea Brain Initiative: Emerging Issues and Institutionalization of Neuroethics. Neuron, 101(3), pp.390-
393. 
24 Supra note 22 
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America, Australia, Japan and Europe met to establish the International Brain 
Initiative (hereinafter IBI).25 Later, the IBI admitted Canada and China. 

 

While the brain initiatives and the IBI claim their goal is to address disorders, 
the initiatives’ interest is beyond clinical. The initiatives have an aggressive 
interest to accelerate knowledge of the brain to expand scientific possibilities and 
generate novel applications of interest to governments.26  

 

For instance, DARPA, under the US Department of Defense has been 
heavily researching on BCIs and other neurotechnology in line with the BRAIN 
Initiative.27 DARPA is giving $19.48 million grants to groups that can help create 
non-invasive BCIs which may eventually be used in military situations such as 
the “control of unmanned aerial vehicles and active cyber defense systems… to 
successfully multitask during complex military missions.”28 

 

“Neuro Cap,” a Chinese government-funded surveillance project produced a 
cap that has wireless sensors which can monitor the emotional state of the 
worker to indicate rage, anxiety or depression.29 It had been used on workers in 
factories, state-owned companies and even the military to improve productivity. 

 

Non-state actors are also in this “Brain Race.” Private for-profit investments 
in neurotechnology reached US$100 million per year.30 Facebook aims to create 
a BCI headband 31  and funded research on “speed decoders” that can determine 

 
25 International Brain Initiative, 2020. About Us | International Brain Initiative. [online] 
Internationalbraininitiative.org. Available at: <https://www.internationalbraininitiative.org/about-us> 
[Accessed 27 October 2020]. 
26 Id. 
27 U.S. Department of Defense- Defense Advanced Research Projects Agency., 2021. [online] Darpa.mil. 
Available at: <https://www.darpa.mil/program/our-research/darpa-and-the-brain-initiative> [Accessed 1 
March 2021]. 
28 Emondi, A., 2021. Next-Generation Nonsurgical Neurotechnology. [online] Darpa.mil. Available at: 
<https://www.darpa.mil/program/next-generation-nonsurgical-neurotechnology> [Accessed 1 March 2021]. 
29 Pettit, H. China is mining data from workers’ brains to spot depressed employees. DailyMail. 
http://www.dailymail.co.uk/sciencetech/article-5673497/China-mining-data-directly-workers-brains-spot-
emotional-depressed-employees.html [Accessed 1 March 2021]. 
30 Supra note 20 
31 Regalado, A., 2020. Facebook Is Funding Brain Experiments To Create A Device That Reads Your Mind. [online] MIT 
Technology Review. Available at: <https://www.technologyreview.com/s/614034/facebook-is-funding-brain-
experiments-to-create-a-device-that-reads-your-mind/> [Accessed 17 April 2020]. 

http://www.dailymail.co.uk/sciencetech/article-5673497/China-mining-data-directly-workers-brains-spot-emotional-depressed-employees.html
http://www.dailymail.co.uk/sciencetech/article-5673497/China-mining-data-directly-workers-brains-spot-emotional-depressed-employees.html
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the words being thought.32 Facebook also acquired a neural interface startup 
CTRL-Labs with the deal’s worth being between $500 million and $1 billion.33 It 
is one of the most substantial acquisitions Facebook made. In August 28, 2020, 
Elon Musk presented a demonstration of the “Link,” the BCI being developed 
by his company, Neuralink.  The presentation showed that the BCI can be 
successfully implanted on pigs with no adverse effects and that it is accurate in 
decoding the pigs’ brain activity. Neuralink was also able to successfully let 
monkeys play a video game by mere thought.34 Because of these achievements, 
Musk announced that it is actively working to be able to launch human trials by 
the end of 2021.35   

 

The following characteristics of BCIs are relevant in this paper: 

 

1. BCIs may be bi-directional.  
 
The BCIs being developed by DARPA’s N3 program36 and that by 
Neuralink37 are bi-directional which means that the devices can “read” 
the brain and “write” on it.  
 

“Read” 38 means the recording, extracting and analyzing brain activity 
which produces what is called “neurodata.” 39 The neurodata will be 
translated and decoded into executable commands to be performed by 
an external device. When used with artificial intelligence (hereinafter 
AI), neurodata may reveal the content of such thoughts40 in the same 

 
32 Moses, D., Leonard, M., Makin, J. and Chang, E., 2019. Real-time decoding of question-and-answer speech 
dialogue using human cortical activity. Nature Communications, 10(1). 
33 Statt, N., 2019. Facebook acquires neural interface startup CTRL-Labs for its mind-reading wristband. [online] The 
Verge. Available at: <https://www.theverge.com/2019/9/23/20881032/facebook-ctrl-labs-acquisition-neural-
interface-armband-ar-vr-deal> [Accessed 3 March 2021]. 
34 Shead, S., 2021. [online] Available at: <https://www.cnbc.com/2021/02/01/elon-musk-neuralink-wires-up-
monkey-to-play-video-games-using-mind.html> [Accessed 1 March 2021]. 
35 Kay, G., 2021. Elon Musk says Neuralink could start planting computer chips in humans brains within the year. [online] 
Business Insider. Available at: <https://www.businessinsider.com/elon-musk-predicts-neuralink-chip-human-
brain-trials-possible-2021-2021-2> [Accessed 3 March 2021]. 
36 Supra note 28 
37 Neuralink, 2021. Approach. [online] Neuralink. Available at: <https://neuralink.com/approach/> [Accessed 
3 March 2021]. 
38 Supra note 1 
39 Hallinan, D., Schütz, P., Friedewald, M. and De Hert, P., 2013. Neurodata and Neuroprivacy: Data 
Protection Outdated?. Surveillance & Society, 12(1), pp.55-72. 
40 Supra note 32 
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way one study decoded the contents of human dreams41 while another 
reconstructed a movie scene watched and recalled by the participants.42 
Neurodata may be stored and used for purposes other than that 
consented to by the user called by Hallinan as “function creep.43” 
Neurodata may be used against users similar to how online activity is 
exploited.  
 

“Write” 44 means that the BCI itself may stimulate the brain by sending 
electric currents to the neurons through an electrode.45 The hypothesis 
of “concept cells” posit that there are neurons that respond to certain 
concepts or ideas which means that stimulation of certain neurons may 
elicit specific thoughts.46 One study used optogenetics to make mice see 
lines that are not actually present.47 Another study also using 
optogenetics was able to plant false memories on mice.48 Stimulation of 
certain parts of the brain may inhibit or elicit drives such as appetite or 
attention. The HAPTIX program also by DARPA is able to produce 
the feeling of tactile sensations to amputees when they hold objects 
using the prosthetic arm they are controlling.49  
 

 

 

 
41 Latini, S., 2018. To the edge of data protection: How brain information can push the boundaries of 
sensitivity A doctrinal legal analysis of EEG and fMRI neurotechnologies under EU data protection law. Master 
Thesis, LL.M Law & Technology, [online] Available at: <http://arno.uvt.nl/show.cgi?fid=145874> [Accessed 27 
October 2020]. 
42 Requarth, T., 2015. This Is Your Brain. This Is Your Brain As A Weapon.. [online] Foreign Policy. Available at: 
<https://foreignpolicy.com/2015/09/14/this-is-your-brain-this-is-your-brain-as-a-weapon-darpa-dual-use-
neuroscience/> [Accessed 27 November 2020]. 
43 Supra note 39 
44 Supra note 1 
45 Neuralink, 2021. Science. [online] Neuralink. Available at: <https://neuralink.com/science/> [Accessed 3 
March 2021]. 
46 Bublitz, C. 2014. Cognitive Liberty or the International Human Right to Freedom of Thought. Handbook of 
Neuroethics, pp.1309-1333 
47 Marshel, J., Kim, Y., Machado, T., Quirin, S., Benson, B., Kadmon, J., Raja, C., Chibukhchyan, A., 
Ramakrishnan, C., Inoue, M., Shane, J., McKnight, D., Yoshizawa, S., Kato, H., Ganguli, S. and Deisseroth, K., 
2019. Cortical layer–specific critical dynamics triggering perception. Science, 365(6453), p.eaaw5202. 
48 Ramirez, S., Liu, X., Lin, P., Suh, J., Pignatelli, M., Redondo, R., Ryan, T. and Tonegawa, S., 2013. Creating a 
False Memory in the Hippocampus. Science, 341(6144), pp.387-391. 
49 U.S. Department of Defense- Defense Advanced Research Projects Agency., 2021. [online] Darpa.mil. 

Available at: <https://www.darpa.mil/program/our-research/darpa-and-the-brain-initiative> [Accessed 1 

March 2021]. 



15 

 

2. BCIs are more compact and effective than other types of 
neurotechnology.  
 

Other types of neurotechnology often require large, bulky expensive 
machines that have a limited resolution of the channels for recording 
and stimulating nerves and neurons. For example, DBS, used to 
stimulate parts of the brain for therapeutic uses have around less than 
10 electrodes. 50 These engage only up to several hundred neurons at a 
time.51 
 

On the other hand, the BCIs being developed are much smaller and 
capable of engaging more neurons. The non-invasive BCIs under the 
N3 program “has the precision to read from and write to 16 
independent channels within a 16mm3 volume of neural tissue within 
50ms.”52  Neuralink’s Link is 23 mm in diameter by 8 mm long with 
1000 electrodes providing over 1024 channels of neurodata while 
BrainGate’s Utah array is 4 mm x 4 mm long with 100 electrodes.53  

 

3. BCIs can be used with other technology. 
 

Brain activity varies per person which is why BCIs are often used with 
an AI program that “learns” the neural activity or firing patterns that 
correspond to a certain mental state of the user. BCIs may also be used 
with other technology such as big data and virtual reality systems. 54 

 

It is possible that neurodata from BCIs will be supplemented with data 
from surveillance capitalism. This results to a more accurate decoding 
of a person’s thoughts and personality. At present, tech giants are 

 
50 Supra note 37 
51 Sanchez, J. and Miranda, R., 2019. Taking Neurotechnology into New Territory | Defense Media Network. [online] 

Defense Media Network. Available at: <https://www.defensemedianetwork.com/stories/taking-

neurotechnology-new-territory/> [Accessed 1 March 2021]. 
52 Supra note 28 
53 Waltz, E., 2020. Elon Musk Announces Neuralink Advance Toward Syncing Our Brains With AI. [online] IEEE 
Spectrum: Technology, Engineering, and Science News. Available at: <https://spectrum.ieee.org/the-human-
os/biomedical/devices/elon-musk-neuralink-advance-brains-ai> [Accessed 3 March 2021]. 
54 Supra note 10 
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effective not only in uncovering the personality and preferences of their 
users but in shaping their decisions and mood through targeted 
advertising55 and news feed manipulation.56  If social media navigation 
will be done by BCI, the degree of influence over a person will be much 
greater and the fine line between persuasion and manipulation will be 
blurred.57 

 

4. BCIs may be vulnerable to hacking.  
 

Cyber security experts opine that the selling point of BCIs- the ability 
to communicate directly with devices- may be its Achilles’ heel. Since 
the brain is directly hooked with devices, there is no layer for 
authentication which may serve as a buffer to protect neurodata from 
falling into the wrong hands and decoded to reveal important 
information, like bank account details or personal secrets.58 
 

It is not only the revelation of thoughts that may be a problem, but also 
the formation of thoughts as well. Since most BCIs are designed to be 
bi-directional, the control of the electrodes for stimulation may also 
possibly be hacked. Pycroft et al are concerned of the possibility of 
“brainjacking” which is when unauthorized third persons modify the 
brain activity of a user of a neurotechnology.59 They foresee 
consequences of brainjacking to include modification of emotions, 
induction of pain, alteration of impulses and modulation of the reward 
system.60 As BCIs become more widespread, the temptation to hack 
them is more likely. 
 

 
55  Rosie Perper, Cambridge Analytica's parent company claimed it invented the tough guy image that got Rodrigo Duterte 
elected. BUSINESS INSIDER. April 6, 2018 
56 A.D.I. Kramer, J.E. Guillory and J.T. Hancock “Experimental Evidence of Massive Scale Emotional 
Contagion through Social Networks”, at 
http://www.pnas.org/content/111/24/8788.full.pdf [Accessed 18 May 2020]. 
57 Supra note 20 
58 Lau, J., 2020. Hacking Humans: How Neuralink May Give AI The Keys To Our Brains. [online] Forbes. Available 

at: <https://www.forbes.com/sites/forbestechcouncil/2020/11/18/hacking-humans-how-neuralink-may-

give-ai-the-keys-to-our-brains/?sh=aae29bf5791d> [Accessed 1 March 2021]. 
59 As cited in Ienca, M. & Andorno, R. Towards new human rights in the age of neuroscience and neurotechnology. Life 
Sciences, Society and Policy (2017) 13:5 DOI 10.1186/s40504-017-0050-1 
60 Id. 
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Neuralink claims that security is a priority61 but it is not yet clear what 
safety features are embedded in the BCI while Neurosity’s EEG 
headset, Notion, promises to “never store brainwaves.” 62 

 

Conclusion 

 

With the manifold investments and researches by both governments and 
private companies, BCIs are poised to replace smartphones and computers. BCIs 
will be the means by which people communicate, navigate the internet, do work, 
engage in recreation and more. BCIs are beyond proof-of-concept stage. It is not 
a matter of if, but of when BCIs will be they are ready for commercialization or 
government use.63 Those that produce BCIs will be the masters of the emerging 
BCI Age. 

 

On one hand, this is good as it improves the quality of life for people with 
neurological disorders. It would also allow them to better exercise their liberties. 
On the other hand, without a legal framework that addresses how BCIs will be 
used and in what situations, there is a large propensity of abuse by governments 
and private companies alike.  

 

These concerns are best summarized in a thought experiment by Yuval 
Harari: 

 

“Imagine North Korea in 2030, when every citizen has to wear a 
biometric bracelet... If you listen to a speech by the Great Leader 
and the bracelet picks up the tell-tale signs of anger, you are done 
for.”64 

 

 To be clear, there is no present state practice found by the author where 
there is an actual use of BCI to surveil or manipulate thoughts of their citizens. 

 
61 Supra note 37 
62 Supra note 15 
63 Supra note 51 
64 Harari, Y. (March 20, 2020). Financial Times. The World After Coronavirus 
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The BCIs we have at present do not yet have the capacity to surveil or manipulate 
thoughts. However, as Chief Justice Panganiban said, “judiciaries of the world 
must guard the values of liberty and prosperity with fortitude and 
forthrightness.” They cannot afford to be mere bystanders as the era of BCIs 
steadily approaches.  

 

Thus, the IBC’s preliminary draft report suggests a “sociotechnical 
imaginary” - anticipating how science, society and future neurotechnology 
[including BCIs] interact in order to respond to risks.65  

 

In such a world, liberty is threatened when people fear to think or have their 
thoughts, especially in the exercise of their political and civil rights manipulated. 
Prosperity is also threatened, when BCIs capable of augmenting cognitive skills 
are disproportionately distributed to those that can afford it or when BCIs 
capable of measuring certain mental states or dispositions provide another metric 
for people to be judged, widening the already existing inequalities. 

 

Pursuant to a sociotechnical imaginary of a world where BCIs are widely used 
and has the potential to reveal thought content and impact thought formation, 
the question sought to be answered in this paper is:  

 

“How can the human mind be legally protected in light 
of the possible threats presented by neurotechnology, 
specifically BCIs?” 

 

This paper submits that the answer is by reinterpreting “Freedom of 
Thought” (hereinafter FOT) found in Article 18 of the Universal Declaration 
of Human Rights (hereinafter UDHR), Article 18 of the International 
Covenant on Civil and Political Rights (hereinafter ICCPR) and Article 9 of 
the European Covenant of Human Rights (hereinafter ECHR). This will be 
further elaborated in the succeeding chapters. 

 

 
65 Supra note 10 
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“Nothing was your own except the few cubic 
centimeters inside your skull.” 

 

― George Orwell,  
1984 

 
 

 

II. THE LIBERTY: FOT 
 

 Justice Reed wrote that “the most tyrannical government is powerless to 
control the inward workings of the mind.”66 Indeed, a free mind is a treasure that 
cannot be robbed of any person even if he may be stripped of everything else. It 
is so powerful that a free mind can change a person’s destiny and change the 
course of history. The liberties and prosperities of today were conceived as 
“thoughts” nestled deep in the mind before it metamorphosed into dissent, 
legislation and innovation. Thus, without free thought, there is no liberty 
and no prosperity. 

 

Defending the Final Frontier 
 

The nascent rise of BCIs, however, may pierce the impenetrability of the 
skull, paving the way for the power-hungry to colonize the terra incognita of the 
mind. This led to calls for legislation to respond to the possible threats to FOT 
posed by neurotechnology.67 Although there is yet no legislation or international 
legal instrument in response to neurotechnology, particularly BCIs, the following 
is a survey of initial efforts to protect FOT. 

 

The OECD Council adopted 9 Principles on Responsible Innovation 
in Neurotechnology which is the first international standard on 

 
66 Jones v. Opelika [1942]  316 U.S. 584 (US Supreme Court) 
67 Bublitz, J. and Merkel, R., 2012. Crimes Against Minds: On Mental Manipulations, Harms and a Human 
Right to Mental Self-Determination. Criminal Law and Philosophy, 8(1), pp.51-77. 
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neurotechnology development and innovation.68 The principles urge that in the 
innovation of neurotechnology, cognitive liberty (equated to mental self-
determination), must be respected. It also calls for the protection of brain data. 
Of note, the 9th principle urges the anticipation and prevention of activities that 
intend to control decision making processes of people through “intrusive 
surveillance, unconsented assessment, manipulation of brain states and/or 
behavior.69”  

 

On March 26, 2020, House File (HF) 4522 was filed in the Minnesota 
House of Representatives calling for the establishment of neurorights.70 Section 
1, Subd 1 (b) of HF 452271 states that there is a right to “cognitive liberty” 
which means that a government entity cannot must not interfere with the “free 
and competent decision making” of a person in making “neurotechnology 
decisions.” One interesting concept sought to be addressed by criminal liability 
is “consciousness bypass” which refers to “the use of neurotechnology to 
manipulate activity in the brain through the application of stimuli (whether 
electrical or optical) without the conscious awareness of the person involved.”72 

 

The Republic of Chile is set to be the first country to adopt legislation 
providing for neurorights should the 2 bills recently submitted last October 7, 
2020 by the Senate Challenges of the Future Commission be passed into law.73 

 

The first bill is a proposed constitutional reform which seeks to insert a 
subsection in Article 19(1) of the Political Constitution of the State to state: 

 

“Physical and mental integrity allows people to fully enjoy their 
individual identity, and their freedom. No authority or 

 
68 Organisation for Economic Co-operation and Development, 2019. Recommendation Of The Council On 
Responsible Innovation In Neurotechnology OECD/LEGAL/0457. 
69 Id 
70 Lucero, E., 2020. HF 4522 As Introduced - 91St Legislature (2019 - 2020). [online] Revisor.mn.gov. Available at: 
<https://www.revisor.mn.gov/bills/text.php?number=HF4522&version=latest&session=91&session_numbe
r=0&session_year=2019> [Accessed 27 October 2020]. 
71Id 
72Id 
73 Senado de la Republica de Chile. 2020. Defensa De Los Neuroderechos: Una Tarea Para Los Parlamentos A Nivel 
Global - Senado - República De Chile. [online] Available at: <https://www.senado.cl/defensa-de-los-
neuroderechos-una-tarea-para-los-parlamentos-a-nivel-global/senado/2020-10-07/132033.html> [Accessed 27 
October 2020]. 
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individual may, through any technological mechanism, 
increase, decrease or disturb said individual integrity 
without due consent. Only the law may establish the 
requirements to limit this right, and the requirements that consent 
must meet in these cases (emphasis supplied).74” 

 

 The second bill promotes the right to autonomy or freedom of decision 
of any individual relating to their use of neurotechnology as well as the right to 
access without arbitrary discrimination to neurotechnology that increase 
psychological capacities.75 

 

While these efforts are laudable, it is suggested that FOT will best be 
protected under the human rights instruments which is presently recognized 
and signed by most States. The paper submits that FOT as embodied in the said 
instruments contemplate protection from surveillance and manipulation of 
thoughts by BCIs based on the travaux preparatoires and jurisprudence on FOT. 
The elements that constitute this FOT must be distilled in a definition by the 
UNHRC so that all member States that recognize such right will be bound to 
respect it as defined, guaranteeing universal protection to the human mind. The 
danger of leaving it to States is they may not even recognize such right in the first 
place, giving them free rein to legally use BCIs with no regard for FOT. If States 
do draft legislation based on their own understanding, differences in the 
interpretation of FOT is detrimental to its protection, and subsequently in 
ensuring liberty and prosperity.76  

 

Being a human right, there is a negative obligation on States to refrain 
from using BCIs to violate FOT and a positive obligation to adopt legislations 
to safeguard and prevent private companies from violating FOT. While non-
state actors are not bound by the ICCPR, they have a corporate social 
responsibility to respect human rights, which includes FOT. 

 

 
74 Proposed section translated to English by author from the original Spanish draft which is obtained 

from:<https://www.senado.cl/defensa-de-los-neuroderechos-una-tarea-para-los-parlamentos-a-nivel-
global/senado/2020-10-07/132033.html> [Accessed 27 October 2020]. 
75 Supra note 54 
76 Supra note 10 
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What is FOT? 
 

FOT is a universally venerated human right protected in 3 human rights 
instruments, incorporated into domestic Constitutions and mentioned in 
European, American and even Philippine case law. Despite the unanimous 
agreement as to its importance and existence, there is nary an agreement as to 
what it exactly is and when it differs from cognate rights.77 At best, the UNHRC 
describes such right as “far-reaching and profound78” without further 
explanation. 

 

FOT was first recognized as a right in Article 18 of the UDHR which 
states: 

 

“Everyone has the right to freedom of thought, conscience 
and religion; this right includes freedom to change his religion 
or belief, and freedom, either alone or in community with 
others and in public or private, to manifest his religion or belief 
in teaching, practice, worship and observance (Emphasis 
supplied).” 

 

The cited article shows that FOT is conjoined with freedom of religion 
(hereinafter FOR) and freedom of conscience (hereinafter FOC). A near 
identical formulation of this was adopted in 2 other treaties: Article 18 of ICCPR 
and Article 9 of the ECHR.  

 

These imply that FOT is conjoined with freedom of religion and freedom 
of conscience. Cases lodged before the United Nations Office of the High 
Commissioner (hereinafter UNOHC) and European Court79 invoking the said 
articles often involve manifestations of the FOR and conscientious objection. 

 
77 McCarthy-Jones, S. The Autonomous Mind: The Right to Freedom of Thought in the Twenty-First Century. 2 
FRONTIERS IN ARTIFICIAL INTELLIGENCE, 1, 2 (2019).; Ligthart, S., 2020. Freedom of thought in 
Europe: do advances in ‘brain-reading’ technology call for revision?. Journal of Law and the Biosciences. 
78 HUMAN RIGHTS COMMITTEE, General Comment 22, Article 18 (Forty-eighth session, 1993). 
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, 
U.N. Doc. HRI/GEN/1/Rev.1 at 35 (1994). (hereinafter GC 22) 
79 Ligthart, S., 2020. Freedom of thought in Europe: do advances in ‘brain-reading’ technology call for 
revision?. Journal of Law and the Biosciences,. 
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Even in General Comment No. 22,80 discussion on FOT is lumped with the 2 
rights. The prevailing conception then is that FOT has no identity of its own81 
which is being challenged by this paper.  

 

Objectives 

 

This paper aims to achieve the following: 

 

1. Review the preparatory works of the human rights instruments and 
case law to justify FOT as a distinct right 

2. Cull a definition of FOT and identify its elements 
3. Use the definition and elements to respond to concerns on liberty 

and prosperity in the BCI Age 
4. Draft a General Comment by the UNOHC  

a. Since the UNHRC is the chief interpretative body of the ICCPR,82 any 
pronouncements it makes in general comments is binding upon the 
State parties. This is why the paper seeks to further the protection of 
FOT by embodying the proposed definition in a draft general 
comment. 

 

Methodology 

 

This paper will analyze the UDHR, ICCPR and ECHR including their 
preparatory works, looking at framers’ intention83 as a guide to defining FOT. 
Once it can be determined if FOT is a distinct right, living instrument doctrine84 
will be used to support a reinterpretation of FOT addresses BCIs’ threats to 
liberty and prosperity. 

 

 
80 GC 22 
81 E/CN.4/Sub.1/SR.27 20 January 1948 Summary Record of the Fourth Meeting [of the Second Session of 
the Sub-Commission on Freedom of Information and of the Press] 
82 Par. 66 of Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits, 
Judgment, I.C.J. Reports 2010, p. 639 
83 James and Others v United Kingdom. [1986]. 8 E.H.R.R. 123 [64].; Article 32 VCLT 
84 Mamatkulov and Askarov v. Turkey [2005] Nos. 46827/99 and 46951/99 (ECtHR).; Johnston and Others v United 
Kingdom. [1986]. No. 9697/82 (ECtHR) 
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Scope & Limitations 

 

The aim of the paper is simply to provide a basis for the reinterpretation 
of FOT to include threats posed by the BCI Age.  

 

This paper will not explain the technicalities of BCIs. This paper does not 
claim that BCIs in their current form are capable of controlling thoughts or 
accurately revealing them. Rather, this paper anticipates a future when it might 
be so. 

 

While there are different legal questions arising from the use of BCIs, the 
paper will only discuss those questions that are related to FOT. 
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“Moreover, he (Cassin) objected to the 
deletion of the reference to the right to 
freedom of thought. 

The right to freedom of thought was a sacred 
and inviolable right. It was the basis and the 
origin of all other rights.” 

 

― Rene Cassin,  
Father of the Declaration of Human Rights 

Excerpt from the Summary Record of the Sixtieth Meeting 
of the Commission on Human Rights85 

 

 

III. THE HISTORY: FOT IN HUMAN RIGHTS INSTRUMENTS 
 

The Genesis of FOT: UDHR Drafting 
 

 During the drafting, FOT was discussed heavily in 2 articles86: freedom of 
opinion and expression and FOR. On January 20, 1948, at the Report of the 
Committee to Draft a Proposed Article for the Declaration of Human Rights, 
FOT was first mentioned as part of freedom of expression (hereinafter FOE) or 
freedom of the press.  

 

“The individual should be free not to express his thoughts, 
and he should not be obliged to express an opinion contrary 
to his conscience.”87  

 

FOT was later dropped from the final articulation of article 19 as 
“thought” can be replaced by “opinion” which is a “personal judgment of an 

 
85 E/CN.4/SR.60 4 
86 E/CN.4/Sub.1/SR.28 21 January 1948 Summary Record of Fifth Meeting [of the Second Session of the 
Sub-Commission on Freedom of Information and of the Press] 
87 E/CN.4/Sub.1/48 20 January 1948 Report of the Committee Appointed to Draft a Proposed Article for the 
Declaration on Human Rights 
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interpretative or appreciative character.”88 Despite this, the term “to hold 
opinions without interference” was considered part of the domain of thought 
as there is no outward manifestation of it. Proceeding from this, the proposed 
provision recognized the intent of the right to receive information as corollary 
as it is necessary to form an opinion. 

 

It is unequivocal that FOT is connected with the FOE. Although related, 
the drafters considered it as a separate right and not merely an internal aspect 
of FOE. 89 This explains the various calls90 for FOT to be a right of its own in 
an article of its own.91 

 

As deliberations progressed, the separate article never materialized as the 
drafters doubted its necessity if the right cannot be violated. The drafters were 
all in agreement that the right was internal and had no outward expression. 92 
Despite the fact that there was then no means to violate FOT, the framers, 
particularly the French, Lebanese and Soviet delegates were adamant about 
protecting it. This is why although the right may not be able to sustain its own 
article at the time, the framers found a way to protect and recognize this distinct 
right within the instrument. 

 

On June 4, 1948, FOT resurged in the discussions but this time in the 
discussions on FOR. 93 At this time, the draft for Article 16 included the FOT 
and FOC. There was a proposal to adopt FOR from the 1789 French 
Declaration of Rights of Man and the 1791 American Bill of Rights in a second 
paragraph after FOT and FOC. The Lebanese delegate initially thought there 
was no need to mention religion distinctly as FOT was considered broad enough 
to cover religion and other beliefs. However, the other framers felt FOR must 
be explicitly stated. Lebanon proposed another wording, mentioning FOR but 
omitting FOT and FOC entirely. The reason for the omission was that Lebanon 
thought FOT and FOC was sufficiently covered in then Article 17 on FOE. 
This was hotly objected to by the Soviet delegate as he believed FOT should 
still be expressly protected. The French delegate also objected to the omission, 

 
88 E/CN.4/Sub.1/SR.27 20 January 1948 Summary Record of the Fourth Meeting [of the Second Session of 
the Sub-Commission on Freedom of Information and of the Press] 
89 Id 
90 Supra note 85 
91 A/C.3/SR.905 1 October 1948 Summary Record of the Ninetieth Meeting 
92 Supra note 85 
93 Id 
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arguing that FOT must be expressly protected, even if it is only an internal right 
as it may be violated indirectly. In that meeting and in later ones, other drafters 
agreed that FOT should not be limited to religion and should protect thought 
of all kinds.94  

 

In the drafting, FOT preceded concomitant rights of FOE and FOR. 
This fact and the sentiments of certain drafters consistent throughout the 
deliberations are a testament to the fact that such right existed and was 
considered important. Unfortunately, other than the estimation that it may be 
violated indirectly, there was no threat to the right which the drafters could 
contemplate then.  

 

To resolve this impasse, Uruguay, Soviet Union and China all agreed and 
proposed that FOT should be mentioned first in the article with FOR as they 
believed that freedom of thought is the genesis of other rights.95 The proposal 
was accepted, resulting to the present wording of the article. This cemented 
compromise reveals an inclination to consider FOT as not one and the same 
with FOR nor is it subsumed under it. 

 
Living Instrument Doctrine 

 
Intentionalism reveals that there is a right of FOT. Even if at the time of 

drafting the right was considered purely such that it could not be considered 
distinct, pursuant to the “living instrument” doctrine, the ICCPR should not 
remain in a quagmire.   Technology brings about the threats to FOT as a distinct, 
right in and of itself which begs us to reconsider its formulation. 

 

Although there is no substantial trend or established practice among State 
parties to the treaties, the living instrument doctrine may still be invoked to 
radically reinterpret a human right when the freedom involved is paramount, 
involving the very core of human rights treaties. 96 For example, the Strasbourg 
Court invoked the doctrine to find that “human trafficking” as a threat to human 
dignity and fundamental freedoms, not on the basis of emergent practices but 

 
94 Id 
95 Supra note 85 
96 Letsas, G., 2013. The ECHR as a living instrument: its meaning and legitimacy. Cambridge University Press, 
pp.pp 106-141. 
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on the reason that protection of fundamental freedoms requires greater firmness 
in assessing breaches.97  

 

If the doctrine was used to accommodate trafficking within the ECHR for 
threatening human dignity and democracy, then it must be invoked for FOT 
since it is fundamental in democracies and linked with human dignity, the core 
of all human rights treaties.98 Article 1 of the UDHR states that “all people are 
born with equal dignity” followed by “people are endowed with reason and 
conscience.” This formulation shows how human dignity is rooted in the idea 
that each person has autonomy and capacity for reason.99 

 

As early as February 4, 1947, Lebanon expressed that: 

 

“The human person’s most sacred and inviolable 
possessions are his mind and his conscience, enabling him 
to perceive the truth, to choose freely and to exist.”100 

 

Adding to this, the Father of the UDHR, Rene Cassin stated that it is the 
right to FOC which gives dignity and worth to the human person.101 FOC, as 
contemplated in this exchange, was understood as the ability to make 
conscientious reflection consistent with the view of FOT here. 

 

Clearly, the ability to reason, to reflect, to be conscientious is fundamental 
for human dignity. It is because of the capacity to reason that individuals are 
able to successfully negotiate and construct the bounds of society. Kant sees 
dignity as linked to the ability to reason since rational beings obey only laws that 
they themselves give.102  

 

 
97 Rantsev v Cyprus and Russia. [2010]. Application no. 25965/04. (277; 282) 
98 UDHR Preamble; ICCPR Preamble; ECHR preamble 
99 Andorno, R. and Pele, A., 2015. Human Dignity. Encyclopedia of Global Bioethics, pp.1-11. 
100 Continuation of the Debate on the Contents of the Draft International Bill of Rights (Documents 
E/CN.4/W.18 and E/CN.4/11) 
101 Id 
102 Kant as cited in Andorno, R. and Pele, A., 2015. Human Dignity. Encyclopedia of Global Bioethics, pp.1-11. 
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Common Thoughts on Thought 
 

Although there is no definition, the discussions in the preparatory works, 
case law and the General Comments published by the UNHRC show an 
agreement on FOT’s characteristics summarized as: 

 

A. FOT is broad and comprehensive. 
B. FOT is internal  
C. FOT is absolute  
D. FOT is fundamental in a democracy 

 

A. FOT is broad and comprehensive. 
 

In General Comment 22 (hereinafter GC 22), the UNHRC explains that 
FOT  

 

“…encompasses freedom of thought on all matters, personal 
conviction and the commitment to religion or belief.103”  

 

It is not clear what “all matters” are but the document itself is clear that 
“theistic, non-theistic and atheistic beliefs” are within its purview. Perhaps it was 
intended to include matters which are not considered beliefs, convictions or 
religion but the Committee felt merited protection. 

 

GC 22 echoes the deliberate intent of the framers. In the 127th meeting, 
the drafters explained, FOT was sufficiently broad in scope as it included 
scientific, philosophic, and religious thoughts. “All” forms of thought are 
deemed qualified for protection.104 

 

It is clear then that Article 18 of the UDHR protects “all forms of 
thought” but what constitutes thought? This was also a question raised during 
the drafting of the ICCPR. Particularly, it was asked whether “thought” was 

 
103 GC 22 
104 A/C.3/SR.127929 November 1948 Summary Record of the Hundred and Twenty-Seventh Meeting [of the 
Third Committee] 
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different from “belief” and if there was a demarcation between FOT and the 
“right to hold opinions without interference” in the succeeding article.105  This 
was not answered and the question was simply noted for the record. 

 

Legal scholar De Jong summarized the 3 possible interpretations of FOT:106 

 

1. FOT only covers thoughts and convictions related to religion 
2. FOT only covers thoughts and convictions that have a “major influence 

on one’s way of life” (examples: religion, science, politics, philosophy) 
3. FOT covers any thought with no additional requirement -any idea, 

memory, opinion - regardless of content and impact  
 

From the foregoing, one is unlikely. Case law may answer which of the 
remaining 2 is more likely. Strasbourg Court supports two while US Supreme 
Court supports three.  

 

European View 
 

Strasbourg Court interprets FOT under Article 9(1) of the ECHR as 
protecting the “sphere of private, personal beliefs.107” Beliefs prior to 
manifestation belong to FOT and may be equated with thought.  

 

The European Court does not consider all personal views as beliefs.108 
The Court ruled that Article 9(1) protects only those beliefs that are cogent, 
cohesive and serious which attain a certain level of importance such as 
“convictions” and “philosophies” akin to beliefs.109 Cogency refers to an 
identifiable formal content and not mere opinions.  Thus, the European Court 

 
105 Supra note 85 
106 De Jong as cited in Supra note 79 
107 W v United Kingdom, Application No. 18187/91, 10 February 1993 
108 Pretty v United Kingdom (Application no. 2346/02) 
109 Campbell and Cosans v United Kingdom  (Application no. 7511/76; 7743/76) 
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considers pacifism,110 communism,111 belief against corporal punishment in 
schools112 and even veganism113 as belief or conviction. 

 

The European view resembles a communication decided by the 
UNHRC114 where it ruled that “belief” refers to “belief systems” instead of 
‘limitless individual viewpoints’ or ideas. Examples cited by the Committee 
included ideologies, philosophies, rationalism, agnosticism and atheism. Thus, 
insofar as Strasbourg is concerned, the only thoughts worthy of protection are 
cogent important thoughts or in other words, “beliefs.” 

 

However, in Salonen v Finland, a parents’ wish to name their daughter a 
particular name was ruled as a thought eligible for protection under Article 9 of 
the ECHR because the concept of thought is “vast and comprehensive.115” There 
was no discussion in the case as to how the parents’ desire to name their child 
satisfies the cogency requirement but this case suggests that a “thought” does 
not need to be a belief related to an organized ideology, philosophy or religion. 
It is yet to be seen whether this finding in Salonen is an outlier or an indication 
of the Strasbourg court expanding its view on FOT. 

 

American View 
 

The American view of FOT predates the drafting of the UDHR, in 1928 
when Justice Brandeis penned this chilling prophecy: 

 

“The progress of science in furnishing the Government with 
means of espionage is not likely to stop with wiretapping... 
Advances in the psychic and related sciences may bring 
means of exploring unexpressed beliefs, thoughts and 
emotions. (emphasis supplied).” 116 

 
110 Arrowsmith v United Kingdom 7050/75 
111 Hazar and Acik v Turkey App. Nos. 16311/90, 16312/90, and 16313/90  1992 
112 Supra note 108 
113 Supra note 107 
114 Views adopted by the Committee under article 5 (4) of the Optional Protocol, concerning communication 
No. 2237/2013 CCPR/C/120/D/2237/2013* 9 October 2017 
115 Application no. 27868/95, Commission decision of 2 July 1997 
116 Dissenting opinion in Olmstead v. United States, 277 U.S. 438 (1928) 
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Departing from the European view, the American view does not require 
a bare minimum standard of cogency. Instead, thought refers to both the entirety 
of man’s internal nature and the components of such internal nature.  

 

Justice Brandeis wrote that the American Constitution acknowledged the 
importance of “man's spiritual nature” including his feelings and intellect. 
Elaborating further, he explained that “the framers sought to protect Americans 
in their beliefs, thoughts, emotions and sensations.117” 49 years later, the US 
Court recognized a “sphere of intellect and spirit” which the “Constitution 
sought to protect from all official control.118” 

 

Thus, thought includes anything within a person’s internal sphere or the 
mind. Whereas emotions and sensations will not be considered as thought under 
the European view for lack of cogency, under the American view it is protected 
as part of man’s spiritual nature. 

 

This spiritual nature or sphere of spirit does not pertain to FOR. This 
“sphere” was what Kovacs v Cooper alluded to when it referred to FOT.119 
Carroll v Blinken is explicit with this, to wit:  

 

“It is equally the product of our view of personhood, which 
encompasses what the Supreme Court later referred to as 
"freedom of thought," "freedom of mind" and a "sphere of 
intellect and spirit."”120  

 

Inclusion of the concept of personhood resembles when FOT was first 
proposed by Lebanon in 1946: 

 

“the freedom of being and of becoming what one’s conscience 
required one to become, that is to say, freedom to change.121”  

 
117 Supra note 116 
118 Wooley v. Maynard, 430 U.S. 705 (1977) 
119 336 U.S. 77 (United States Supreme Court) 
120 957 F.2d 991 (2d Cir. 1992) 
121 E/SR.1947 31 May 1946 Summary Record of the Fifth Meeting, Second Session [of the Economic and 
Social Council] 
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In a later meeting, FOT’s inclusion in an article with FOR instead of being 
in a separate article was criticized because it 

 

“...concentrated exclusively on the right to change religious beliefs, 
without any mention of the right of the individual to change his 
general conception of things and the dictates of his 
conscience.122” 

 

Both framers and the American jurists deem it important to protect not 
only complex thoughts and beliefs but also any schema, idea or thought, 
regardless of its importance or subject. Both interpret FOT to include even the 
sphere where thoughts and perceptions are conceived and where identity is 
negotiated.  

 

The American view is more expansive because it also protects sensations 
and feelings which are not cogent but they are associated with thoughts and the 
ability to form thoughts.  Indeed, without the capacity to formulate a simple 
thought or a temporary thought, one cannot later develop a more complicated 
thought which would then be expressed and contribute to the nation’s 
negotiation and renegotiation of its values and policies.  

 

Rejection of European View 

  

 This paper does not agree that only cogent thoughts are protected under 
FOT. The drafters clearly contemplated protection of the forum internum as a 
whole which includes cogent thoughts, pre-thoughts and ongoing internal 
mental processes.123 To protect only cogent thoughts would license disruption of 
the capacity of a person to form a thought of any kind. 

 

 
122 Supra note 104 
123 Supra note 121 
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 Further, to only protect certain thoughts because of their importance is 
arbitrary. It is unclear what thoughts are considered “important enough.” If 
“unimportant” thoughts such as obscene thoughts, childhood memories, 
personal preferences and other “trivial” thoughts which make up the person are 
not under FOT, is it suggested then that they may be susceptible for 
intervention? If so, what circumstances are permissible for such interventions? 
This would open a floodgate of questions ripe for abuse. 

 

The author believes that all thoughts, from the trivial, to the not yet fully 
fleshed out must be protected. This is consistent with American and Philippine 
case law providing that all thoughts and pre-thoughts in the forum internum 
deserve protection regardless of their worth, even the obscene.124  

 

It is also consistent with the factual “present-day conditions” from 
neuroscience. Studies support a “dual-processing model” of human thought 
where thinking consists of both conscious, intentional, ‘explicit’ thought and 
nonconscious, unintentional, ‘implicit’ thought.125 Memories, attention and 
emotions are not just discrete mental phenomena but that they are inextricably 
related with the thought process and with thoughts themselves.126 Thus, these 
must be protected under FOT. 

 

B. FOT is Internal 

 

Forum internum refers to “a person’s inner realm of thinking and 
believing.127” The external manifestations of these thoughts and beliefs pertain 
to the forum externum. Strasbourg defined forum internum as “the sphere of personal 
beliefs and religious creeds.128” In Article 18 of the UDHR, a distinction is made 
between the forum internum and forum externum. As explained in GC 22, the right 

 
124 Stanley v. Georgia, 394 U.S. 557 (1969) 

125 Berman, M. Manipulative Marketing and the First Amendment. 103 GEO. L.J. 497, 522 (2015) 
126 Bublitz, C. & Dresler, M.., 2014. A Duty to Remember, a Right to Forget? Memory Manipulations and the 
Law. Handbook of Neuroethics, pp.1279-1302 
127 Report of the Special Rapporteur on freedom of religion or belief. A/HRC/31/18. 23 December 2015 
128  Van Den Dungen v. The Netherlands Application No. 22838/93 
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to FOT, conscience and religion is absolute but when such are manifested, these 
are now subjected to valid limitations.129 The forum internum is not only found in 
FOR but it is also in Article 19 dealing with FOE.  

 

According to the Report of the Special Rapporteur on FOR or belief,130  

 

“Articles 18 and 19 of the Covenant show strikingly similar legal 
formulations, the most salient common feature being the 
conceptual distinction...between the forum internum and the 
forum externum. A main function of both articles is to protect 
every individual’s inner faculty of forming, holding or 
changing, inter alia, opinions, ideas, conscientious positions, 
religious and non-religious convictions against coercion and 
interference. (Emphasis supplied)” 

 

GC 22 explained that FOT is distinct from the freedom to manifest 
religion or belief. It elaborated that there are no limitations on FOT and is 
afforded unconditional protection. The right to “hold opinions without 
interference” in article 19.1 is likewise considered absolute.131 

 

The “internum-externum” spectrum is identified in some cases as the 
“freedom to believe” and “freedom to act.”132 The Ebralinag ruling best explains 
the distinction between the two:133 

 

“The first is absolute as long as the belief is confined within the 
realm of thought. The second is subject to regulation where the 
belief is translated into external acts that affect the public welfare.” 

 

 
129 GC 22 
130 Supra note 127 
131 GC 22 
132 Cantwell v. Connecticut 310 U.S. 296. 
133 G.R. No. 95770 March 1, 1993 
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Clearly “freedom to believe” and “freedom to act” is clearly the same as 
the “internum-externum” spectrum. “Freedom to believe”/ forum internum is 
considered by jurisprudence as the internal aspect of the right involved, whether 
it is FOR or FOE.   

 

The fact that FOT and FOE share a two-fold nature is no surprise since 
from the drafting of the UDHR and ICCPR, FOT was the right considered by 
the framers involved in the “holding of opinions” aspect of FOE. It is then the 
author’s submission that FOT should be interpreted as referring to forum 
internum, regardless of whether what was internally held was an opinion, a 
religious or philosophical conviction or other thoughts. This is also consistent 
with Justice Mendoza’s dissent in Ople v Torres134 stating that FOT is actually 
guaranteed in Sections 4 and 5 of the Bill of Rights which deal with the freedom 
of speech and FOR.  

 

C. FOT IS ABSOLUTE 

 

In 1947,135 the Lebanese representative suggested the wording:  
 

“Individual freedom of thought and conscience, to hold or change 
beliefs, is an absolute and sacred right.”  

 

Although this wording was dropped, the drafters retained their agreement 
to the absolute nature of FOT in subsequent meetings.136 The UNHRC also 
expresses that it “cannot be derogated from, even in time of public emergency” 
showing that it is not subject to any limitations, unlike other rights.137 No legal 
restrictions could be validly placed upon “man's inner thought or moral 

 
134 G.R. No. 127685 July 23, 1998 
135 E/CN.4/AC.1/SR.13 20 June 1947 Summary Record of the Thirteenth Meeting [of the Drafting 
Committee of the Commission on Human Rights] 
136 E/CN.4/AC.2/SR.15 December 1947 Summary Record of the First Meeting [of the Working Group on the 
Declaration of Human Rights]; E/CN.4/Sub.1/SR.25 19 January 1948 Summary Record of the Second 
Meeting [of the Second Session of the Sub-Commission on Freedom of Information and of the Press] 
 

 

137 GC 22 
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consciousness or his attitude towards the universe or its creator.” It is only the 
external manifestations of religion or belief that may be limited.138 

 

FOT is absolute because: 

 

1) It cannot possibly be violated. 
 

FOT had no expression unlike other rights so it could not be directly 
violated. However, Cassin, the Father of the UDHR believed it was the basis of 
other liberties. He argued for its protection because of indirect attacks to FOT.139  

 

2) Does not affect other people’s rights 
 

Because FOT is internal, other people are not affected by it. Therefore, 
human rights law and States’ Constitutional laws do not impose restrictions on it. 
This is consistent with the “no harm principle” espoused by John Stuart Mill 
where he argues that the only justification for power to be rightfully exercised 
over anyone is to prevent harm to others.140 

 

FOT Should Remain Absolute 

 

 Bublitz believes FOT is absolute only because FOT was conceived at a 
time when framers could not have contemplated what neurotechnology could 
do and so any violation was deemed impossible.141 Bublitz argues that should 
there be a reinterpretation of FOT, it must also be reconsidered as limitable. He 
argues that there are circumstances which justify intrusion of the right. 142  

 
138 Id 
139 Supra note 85 
140 Mill, J., On Liberty p.13 Batoche Books Limited 
141 Bublitz, J., 2013. My Mind Is Mine!? Cognitive Liberty as a Legal Concept. Trends in Augmentation of Human 
Performance, pp.233-264. 

 

142 Id. 
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 Despite not referring to FOT per se, many neuroethicists and law research 
papers urge for legislation to protect the right. Depending on the particular 
aspect of the right, they propose however that certain instances be allowed into 
the peering and influencing of the mind. A small sample of these proposals are 
calls for future legislation: 

 

a. Allowing healthy people to use neurotechnology to augment their 
cognitive capacities and cognitive processes143  

b. Allowing people to delete or alter their memories144   
c. Allowing governments to subject criminals to a “re-programming” of the 

mind145  
d. Allowing courts to compel a witness’ thoughts to be revealed146 

 

These suggest by implication that the mind is not absolute, contrary to the 
characterization of FOT being absolute.  

 

Although there are persuasive arguments for exceptions from the sanctity of 
the mind such as liberating people from traumatic memories or helping 
rehabilitate criminals more effectively, FOT must remain absolute.  

 

The exercise of other fundamental involve tangible manifestations which 
can clearly be limited. Any abuse of these rights can be ascertained. FOT on the 
other hand is sui generis. It is so delicate such that even if the BCI is perfect, in 
erasing only 1 specific memory or to only inhibit criminal impulse, it irreversibly 
will alter the mind of the person, in areas that cannot be fully contemplated. Its 
impacts cannot be fully quantified until it occurs, at which point it is irreversible, 
already affecting the core of the person, the dignity of the person and her ability 
to exercise any other rights she has.  

 

 
143 Gordijn, B., 2014. Neuroenhancement. Handbook of Neuroethics, pp.1169-1175. 
144 Supra note 126 
145 Shaw, E. 2014. The Use of Brain Interventions in Offender Rehabilitation Programs: Should It Be 
Mandatory, Voluntary, or Prohibited? Handbook of Neuroethics.pp.pp 1381-1398 
146 Merkel, R., 2014. Neurolaw: Introduction. Handbook of Neuroethics, pp.1269-1278. 
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Further, even if the technology is perfect, the entities behind it are not. A 
non-absolute character gives governments a wide latitude of power to legislate 
permissible interferences of the right to freely think. Political wisdom is not 
always wise, but courts are bound to respect it.  

 

It is further submitted that as an absolute right, no one, not even the 
person herself, is permitted to waive it. Although human dignity is founded on 
autonomy which subsumes the right of a person to make decisions over her 
body, the same should not apply to FOT since it involves the very core of who 
the person is. The UNHRC previously ruled that a person cannot voluntarily 
consent to a measure that violates his dignity.147 To allow a person to consent to 
alterations of her mind disrupts her “self” which violates dignity. This is also 
important because in a world where BCI colonizes all spaces of living, there will 
be a normative pressure for people to consent to BCIs. Opting out will be costly, 
depriving people of opportunities. Thus, the author disagrees with current 
proposals for “cognitive liberty” 148 defined as the right for people to decide to 
subject themselves to any and all forms of neurotechnology for non-clinical 
reasons.  

 

D. FOT is fundamental in Democracy 
 

FOT is considered the “source of other rights”149 or “a necessary 
condition for the exercise of other rights.150” Strasbourg crowned FOT as a 
foundation of a democratic society, saying that pluralism depends on it,151 
allowing the exchange of diverse thoughts, conscientious positions, convictions, 
opinions, ideas and beliefs possible. 152 Before an “idea” can be presented the 
marketplace of ideas, 153 the idea needs to be formed and it is at this stage where 
FOT is important.  

 
147 Manuel Wackenheim v France [2002]. Doc. CCPR/C/75/D/854/1999 Communication No. 854/1999 UN 
Human Rights Committee 
148 Ienca, M. & Andorno, R.. Towards new human rights in the age of neuroscience and neurotechnology. Life Sciences, 
Society and Policy (2017) 13:5 DOI 10.1186/s40504-017-0050-1 
149 Supra note 85 
150 Palko v. Connecticut [1937] 302 U.S. 319 (United States Supreme Court) 
151 Kokkinakis v Greece. [1993] Application no. 14307/88. (ECtHR) 
152 Supra note 127 
153 Mill, J, Areopagitica 
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The US Supreme Court constantly interpreted their Constitution as giving 
FOT absolute protection154 for being a fundamental feature of political 
institutions. 155 When FOT was mentioned in a Philippine case, the Court cited 
American cases stating that FOT and FOE are preferred rights on a “higher level 
than economic or other liberties” and is indispensable for every other form of 
freedom.156 Justice Sarmiento’s dissent in Taruc v Hon. Ercita157 described FOT 
[and FOE] as the bedrock of democracy. 

 

 Indeed, without FOT, it would be difficult for democracy for exist for it 
operates on the premise that each person has a free mind and may freely engage 
in democratic processes. It is imperative, therefore, to give utmost protection to 
such an important right. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
154 Supra note 66 
155 Schneiderman v. United States, 320 U.S. 118 (1943) 
156 Salonga v Paño G.R. No. L-59524 February 18, 1985 
157 G.R. No. L-34836 November 29, 1989 
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“In almost every act of our daily lives... we are 
dominated by the relatively small number of 
persons...who understand the mental 
processes and social patterns of the masses.” 

 

― Edward Bernays,  

Propaganda 

 

IV. THE ANATOMY OF FOT 
 

FOT protects the forum internum and all its contents including: 

 

Cognitive Substance Cognitive Process 

Thoughts-regardless of complexity, or 
subject 

The capacity to formulate and process 
thoughts 

Mental states (i.e. emotions, attention 
level) 

 

The framers and case law are unequivocal that cogent beliefs are definitely 
covered by FOT. The author however submits that the scope of FOT should be 
expanded to include perceptions, mental states and cognitive processes to afford 
the utmost protection to this cardinal right.  

 

BCI: Valid Intervention? 

 

Thoughts are constantly being negotiated and renegotiated. Even 
pervasive beliefs are not immutable. For this paper, interventions are defined as 
stimuli that cause mental effects on the recipient. 158  Typical interventions like 
speeches and media are not violations of FOT because even if they cause mental 
effects, these mental effects are moderated. The person is afforded the 
opportunity to consciously reflect and reason. No matter how persuasive, the 
capacity to formulate a response to the intervention is not inhibited.  

 
158 Supra note 67 
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BCI is different because it directly changes the electrochemical and 
physical properties and processes of the brain.159 It bypasses the natural 
reasoning process from the sensory perception of stimuli to the moderation by 
internal cognitive processes.160 It also differs from typical interventions is the 
disruption of the sense of self. Typical interventions, no matter how strong, there 
is no violation of FOT because the person can still perceive her “self” to be 
intact. BCIs, may disrupt the “self” such as in documented cases 
neurostimulation device use.161 Another distinction is that there is little to no 
control over the intervention’s impact. Once the brain is stimulated, the user 
cannot mitigate its effects.  
 

Elements of FOT 
 

FOT as a general human right has 5 elements based on case law, current 
proposals and the elements proposed by Vermeulen.162 The following are the 
elements which shall be discussed in seriatim: 
 

1. Right to Mental Privacy  
2. Right to Noninterference  
3. Right not to be Punished for Thoughts 
4. Right not to be Discriminated for Thoughts 
5. Right to Sense of Self 

 

Right to Mental Privacy  
 

Paragraph 3 of GC 22 provides that no one should be compelled to reveal 
thoughts. 163 This right to “mental privacy” may be considered to be included 

 
159 Supra note 67 
160 Supra note 9 
161 Mackenzie, C. and Walker, M., 2014. Neurotechnologies, Personal Identity, and the Ethics of Authenticity. 
Handbook of Neuroethics, pp.373-392. 
162 Alegre, S. Rethinking Freedom of Thought for the 21st Century. European Human Rights Law Review 
Issue 3 (2017) 
163 GC 22 
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under the “right to be let alone” formally introduced by Justice Brandeis. 164 The 
American Court also ruled that all people have the right to privacy of thoughts 
which governments should respect. 165 European case law however is less clear 
as to which article the right not to reveal one’s thoughts belong.166 Some 
proponents argue that it is actually included under Article 8 of the ECHR which 
provides for a “Right to respect for private and family life” instead of Article 9 
of the ECHR.  

 

 This raises the question as to whether the right not to reveal one’s 
thoughts ought to be included under the umbrella right to privacy or under FOT. 
If it is under right to privacy, it may be subject to government limitations167 but 
if it is under FOT it is absolute. 168 

 

The Philippine Court distinguished other zones of privacy from the zone 
of the mind.169 The Court recognized that privacy is a right that cannot be 
violated except upon lawful order of the Court while individual thought is a 
“domain of free activity” untouchable by government or by any law. 170 There 
are three strands of the right to privacy, not including mental privacy. 171 

 

Right to privacy and FOT have a shared element of concealment and 
protection from intrusion however protection of zones of privacy is not absolute. 
It is subject to law and customary legal process. 172 FOT, on the other hand, has 
consistently been held absolute. The only exception when a person’s thoughts 
may be revealed, is if the person herself expresses it. 173 Therefore, it is submitted 
that mental privacy should be under FOT and not right to privacy. 

 

 
164 Supra note 116 
165 Supra note 124 
166 Supra note 77 
167 Art. 8, para 2, European Convention on Human Right: right to privacy, admits some restrictions “for the 
prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and 
freedoms of others”; Morfe v Mutuc G.R. No. L-20387, January 31, 1968 
168 Supra note 162; GC 22 
169 Morfe v Mutuc G.R. No. L-20387, January 31, 1968 
170 G.R. No. L-20387, January 31, 1968 
171Vivares and Sps. Suzara v. Saint Theresa’s College G.R. No. 202666 September 29, 2014 
172 Disini v. Sec. of Justice G.R. No. 203335  February 11, 2014 
173 Supra note 162  
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Free thought is possible mainly because of the fact that thoughts are kept 
within the mind and not revealed to third persons, allowing the individual free 
rein to think without fear. It is no wonder that this right that is in current 
proposals for protection related to FOT: 

 

● The OECD included the protection of brain data in its 9 principles 
on Responsible Innovation in Neurotechnology.174 

● HF 4522 filed in the Minnesota House of Representatives provides 
for a right to mental privacy which means that a government entity, 
may not, without informed consent of the person concerned, 
collect data “transcribed directly” from brain activity.175 

● A proposed bill in Chile calls for “Neuroprotection” of the physical 
and mental integrity of its citizens by protecting their right to 
privacy of neural data.176 

  

A necessary consequence of the use of BCI is the generation of neurodata. 
Most of the uses of BCIs will be treatment of neurological disorders such as 
Parkinson’s disease or those with other psychological disorders like eating 
disorders to treat their conditions.177 BCI use for clinical purposes do not 
necessarily violate FOT. To determine which BCI use is violative of FOT, 
specifically mental privacy, there must be clear criteria. 

 

 Latini categorized three types of neurodata: 

 

1. Raw data: These can be the record of the electrical activity or the blood 
flow of the brain. These are purely scientific values. 

2. Brain data: This refers to the analysis and interpretation made by experts 
based on the raw data. 

3. Mind data: This refers to the interpretation of the raw data through 
artificial intelligence or other technologies which decodes thoughts.178 
 

 
174 Supra note 10 
175 Supra note 70 
176 Supra note 73 
177 Supra note 161 
178 Supra note 41  



45 

 

 It is worth noting that unlike other forms of data, raw data obtained by 
BCI is peculiar as it has the following characteristics: 

 

First, it is dynamic. Although it shows physiological values, these values 
are not static as they can be further transformed and used to determine thoughts. 
179 Raw data by itself does not violate FOT however storage of raw data presents 
a concern because even if the present technologies cannot interpret and decode 
thoughts, it may still possibly be decoded in the future.180  

 

Second, it is predictive. Latini notes that it can be used not only to detect 
mental disorders or disease but also possibly the idea of predicting behaviors yet 
to happen as well as intentions.181 

 

Third, it is uncontrollable. The physiological changes and workings of 
the brain are not under the conscious control of the person.182 A person cannot 
consciously decide to omit certain thoughts from revelation. Even if a person 
only intends to use a BCI for gaming purposes for instance, the raw data 
produced might be able to reveal more than just commands to move the console 
but also her attitudes or thoughts. 

 

These three characteristics show that governments must provide adequate 
protection for the protection of raw data produced by the use of 
neurotechnology because of its potential to be violative of FOT. Of the three 
types of data, it is the third type that violates FOT. However, the first and second 
type may be used to obtain the third type. 

 

Therefore, it may be said that the use of raw data for clinical applications 
are not a violation of FOT, neither is brain data as interpreted by doctors for 
clinical treatment. The violation happens when the doctors or the company of 
the neurotechnology device use it to create Mind data.  

 
179 Supra note 39 
180 Id 
181 Supra note 41 
182 Supra note 39 
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To translate this into practice, governments, as part of their positive 
obligation to ensure protection of this human right, must draft legislation that 
provides for mechanisms to prevent any transformation of the raw data into 
mind data. These may include provisions such as automatic deletion of raw data 
as soon as its purpose is fulfilled or the prohibition of these data to be analyzed 
by algorithms that may decode thoughts based on the first type of data. 

 

Right to Noninterference  
 

The right to keep the mind free from control is subordinate to no other 
interest, even state paternalism in the form of legislating morality. 183 In the past, 
Courts felt it was nugatory to discuss this, believing that controlling the inward 
workings of the mind was impossible.184 Thus, there is no extensive literature as 
to how manipulation of thought occurs. The closest approximations to such 
discussion are cases that discuss censorship185 or dynamics of the marketplace of 
ideas but these all relate to FOE which is in the external realm186 and not precisely 
manipulation of “thought” as defined here.  

 

This right addresses the concerns of unauthorized stimulation of the brain 
through the BCI. Unauthorized stimulation may be done by the BCI company 
when it carries out stimulation other than that consented to in the service 
agreement with the user or by third persons who hack into the BCI. 187 Some of 
the consequences of unauthorized stimulation include changing emotions, 
impulses188 and it might possibly induce visions of items that are not there.189  
These stimulations impact the cognitive process, violating a person’s right to 
think on her own without being compromised. Future technologies may be more 
precise in impacting not only cognitive processes but specific cognitive 
substances, that is specific thoughts.190  

 
183 Supra note 124 
184 Supra note 66 
185 Chavez v Gonzales G.R. No. 168338 February 15, 2008 
186 Diocese of Bacolod v COMELEC G.R. No. 205728 January 21, 2015 
187 Supra note 59 
188 Id 
189 Supra note 47 
190 Supra note 59 
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State parties must also enact legislation to regulate BCIs to prevent 
unauthorized interferences and provide legal remedies. The state parties also 
have a negative obligation to refrain from themselves brainjacking their own 
citizens. 

 

Right not to be Punished for Thoughts 
 

The Philippine Court upholds the principle of Cogitationis poenam nemo 
meretur which means “No one deserves punishment for one’s thoughts.191” But 
what if technology made it possible to determine when someone is thinking of 
committing a crime or a terrorist attack? Should they be punished for thinking 
such dangerous thoughts? Technology may one day allow law-enforcement or 
security services to prevent a thought from becoming an action and governments 
may be quick to adopt it. The United Kingdom is already running on the premise 
that extremists may be detected by their thoughts which is the backbone of their 
PREVENT strategy. 192 Others may follow suit. As previously mentioned, raw 
data from neurotechnology has a predictive quality. 

 

Allowing such a restriction for the sake of public good, would make FOT 
a relative instead of an absolute right. However, as previously established, FOT 
is an absolute right, which means in no circumstances may it be restricted, even 
if it is for the common good.193 

 

Allowing this restriction results in a “needle in a haystack” where to find 
one person likely to commit an illegal act, the rights of many individuals to be 
free from the revelation of their thoughts are violated. There could be “false 
positives” due to inaccuracies such as discriminatory results in algorithms used 
at present.194  

 

Further, it is also dangerous to allow the government to make criteria for 
what may be considered “dangerous thoughts.” What prevents governments 

 
191 Supra note 156 
192 Supra note 162 
193 GC 22 
194 Borgesius, F. .https://rm.coe.int/discrimination-artificial-intelligence-and-algorithmic-decision-
making/1680925d73  Discrimination, artificial intelligence, and algorithmic decision-making. Council of 
Europe.  

https://rm.coe.int/discrimination-artificial-intelligence-and-algorithmic-decision-making/1680925d73
https://rm.coe.int/discrimination-artificial-intelligence-and-algorithmic-decision-making/1680925d73
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from considering different political ideologies from being considered as 
“dangerous” the same way tyrannical governments have consistently done except 
now amplified through the use of a powerful program capable of sifting through 
thousands of people in a matter of seconds? Aren’t even the civil liberties now 
the product of revolt which was once “dangerous”? It used to be that tyrannical 
governments would have to go through the cumbersome process of enlisting 
agents to police “potentially dangerous” citizens but technology makes the 
process of policing opposition much easier.195  

 

Another consideration would be the dynamic nature of thought. Is it right 
to punish a person for once having held a “dangerous” thought? These are just 
the cusp of the many questions raised if people may be punished for the content 
of their thoughts. 

 

The Philippine Court consistently explained that an overt act196 is needed 
for a person to be penalized. Overt acts are “some physical activity or deed.197” 
Thoughts will always remain internal. Only when expressed is it ever in the 
external realm and in such state, it is no longer thought. Thought therefore, not 
being physical, is not punishable under our jurisdiction. Even preparatory acts 
are not ordinarily punishable198 except when punishable explicitly by the law. In 
contradistinction, a thought is not an external act but a preparatory act is. If our 
jurisdiction does not ordinarily punish a preparatory act, which is external, with 
all the more reason should thought not be subject to penalty.  

 

The reason why only overt acts are punished is the same reason why only 
the forum externum is subject to limitations: Thoughts do not harm others. Mill 
posits that it is only when harm is done to others when rights may be limited.199 
The right to be free from penalty is absolute, regardless of the content of such 
thoughts. No person must be punished for their thoughts, no matter how 
abominable because it harms no one. “A person's thoughts are his own however 
distasteful they may be to the state or to the populace.”200  

 
195 Moglen, “Why Freedom of Thought requires Free Media and why Free Media require Free Technology”, at 
https://www.softwarefreedom.org/events/2012/Moglen-rePublica-Berlin/transcript.html Talk by Eben 
Moglen at re:publica, Berlin, May 2, 2012 
196 Norberto Cruz y Bartolome v People. G.R. No. 166441 October 8, 2014  
197 Rimando y Fernando v People. November 29, 2017 G.R. No. 229701 
198 Supra note 196 
199 Supra note 140 
200 Joseph C. Steffan, Appellant, v. William J. Perry, Secretary of Defense, et al., Appellees, 41 F.3d 677 (D.C. Cir. 
1994) 
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In conclusion, states have a positive obligation to not hold people 
criminally liable for their thoughts.  

 

Right not to be Discriminated for Thoughts 
 

 As if existing structural inequalities are not oppressive enough, a future is 
possible where people will be discriminated on another metric.  
 

For instance, the idea of being able to select employees with a strong 
predisposition towards loyalty and diligence is strongly appealing to employers.201 
With no legislation preventing employers from adopting neurotechnology, 
nothing will stop them from using it to screen for “perfect,” “compliant” 
employees and to require BCIs be used by employees giving a real-time feed of 
their emotions and attention levels.202 Nothing will also stop schools from 
requiring BCIs to monitor students’ productivity and attention levels to improve 
school performance and parents from consenting in order for their child to be 
accepted in prestigious institutions.203 

 

 In response to such a competitive environment, many people would use 
BCIs to augment or adjust their mental states so that they will land their coveted 
education and employment. The Presidential Commission for the Study of 
Bioethical Issues of the United States expressed concern that disproportionate 
distribution of neurotechnology in a world where mental states and thought 
patterns matter, may widen the lacuna of inequality.204Categorizing people based 

 
201 Kern, M. et al. Social media-predicted personality traits and values can help match people to their ideal jobs. 
PNAS December 26, 2019 116 (52) 26459-26464; first published December 16, 2019 
https://doi.org/10.1073/pnas.1917942116 
202 Gonfalonieri, A., 2020. What Brain-Computer Interfaces Could Mean For The Future Of Work. [online] Harvard 
Business Review. Available at: <https://hbr.org/2020/10/what-brain-computer-interfaces-could-mean-for-
the-future-of-work> [Accessed 5 November 2020]. 
203 Li, J., 2019. A “brain-reading” headband for students is too much even for Chinese parents. [online] Quartz. Available at: 

<https://qz.com/1742279/a-mind-reading-headband-is-facing-backlash-in-china/> [Accessed 24 February 

2021]. 
204 GRAY MATTERS VOL 2 Presidential Commission for the Study of Bioethical Issues (Bioethics 
Commission), 2015. GRAY MATTERS Topics at the Intersection of Neuroscience, Ethics, and Society. 
[online] 2. Available at: 
<https://bioethicsarchive.georgetown.edu/pcsbi/sites/default/files/GrayMatter_V2_508.pdf> [Accessed 16 
October 2020]. 
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on personality, temperament, and self-destructive habits205 will deprive people of 
meaningful opportunities not just in employment but in other areas such as 
healthcare, insurance and loan assistance.  

 

Further, it is not impossible for a system punishing and rewarding people 
for thought. Imagine the implications if thought surveillance is integrated into a 
social credit system such as that in China which already ranks citizens based on 
Big Data.206 Citizens with “undesirable thoughts” or “undesirable personality 
traits” will be found at the bottom of the social ladder. 

 

This raises a question: If only people with desirable thoughts and mental 
states are rewarded in such a world, what kind of world would it be? What will 
become of the innovators, dissenters, dreamers and visionaries whose 
contributions to society were valuable precisely because it resisted conformity?  

 

This right is consistent with the principle of non-discrimination in Article 
2, Paragraph 1 of the ICCPR which obligates States to respect and ensure no 
discrimination of any kind within its territory.   
 

Chilling Effect 

 

Exchange of ideas is a keystone in deliberative democracy, which is why 
courts have always struck down policies207 that create a “chilling effect” on 
speech, by deterring people from expressing their ideas.208 There is a similar 
“Chilling Effect” when a person’s place in society is now determined on the basis 
of thoughts, leading to the suppression of certain thoughts for fear of their 
consequences. Protection should extend not only to the expression of ideas but 
even in its deliberation within the mind. 

 

 
205 Supra note 162  
206 Campbell, C. How China Is Using “Social Credit Scores” to Reward and Punish Its Citizens. TIME. 

2019. https://time.com/collection/davos-2019/5502592/china-social-credit-score/  
207 Supra note 186 
208 J. Leonen, Dissenting and Concurring Opinion in Disini v. Secretary of Justice, G.R. No. 203335, 

February 18, 2014, 716 SCRA 237 

https://time.com/collection/davos-2019/5502592/china-social-credit-score/
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The absolute privacy of thoughts is as important as the freedom to express 
them without fear. Ideas often are crude when first formed and must be refined 
through the crucible of reflection and contemplation. Stated otherwise, the 
deliberation protected in democracies refer not only to the deliberation of ideas 
among people but also pertains to the deliberation of a person of her own ideas. 
If thoughts are broadcasted in “real time” it runs the risk of the thought being 
disfigured or worse, aborted. Just as a smith cannot forge metal by gingerly 
handling his implements, a person must be given the absolute freedom to 
immerse herself with the preoccupations of her mind. 

 

There are vast implications. If people cannot or will not deliberate their 
ideas because of the threat of being “outed,” this will affect the political climate 
if people fear to engage it. Society cannot prosper in a system where the ruling 
powers cannot be challenged. Innovation is stymied when those who “think 
outside the box” do not fit algorithm ideals.  

 

Aside from the social cost, it also bears a heavy personal cost. Personal 
beliefs that constitute the self are woven from cradle to grave. The self undergoes 
a constant negotiation from faith to preferences. Unrestricted introspection 
which requires dealing even with the most uncomfortable subjects such as 
trauma or a negative trait, is necessary for growth. The pruning of the self is a 
God-given gift resulting from free will. This liberty will be curtailed, if man 
knows there is an audience in his self-interrogation. 

 
Right to Sense of Self 
 

HF 4522 proposes the right to psychological continuity and protection 
from unauthorized neurotechnological interventions in functions “critical to 
personality” (Section 2, Subdivision 2 c).209 Psychological continuity pertains to 
the experience of the authenticity and continuation of the self. Disruption of the 
sense of self is related to the right of non-interference since reports on the 
disruption of the sense of self was reported of users of tDCS devices which 
stimulate the brain. 210  

 
209 Supra note 70 
210 Supra note 161 
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The self is the conscious autobiographical part of the mind which is 
fundamental in the identity of the person. 211 The self is important because it is 
the self that consciously makes decisions212 and legally speaking, actions done by 
the person is attributable to her. The self which is the subject and object of legal 
transactions and legal actions. Since the self is important, a disruption or 
alteration of the self constitutes a violation of dignity and FOT. There must be 
more research into this particular element. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
211 Piccinini, G., 2014. Foundational Issues in Cognitive Neuroscience: Introduction. Handbook of Neuroethics, 
pp.3-7. 
212 O’Brolcháin, F. and Gordijn, B., 2014. Ethics of Brain–Computer Interfaces for Enhancement Purposes. 
Handbook of Neuroethics, pp.1207-1226. 
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“Fear not them that which kill the body, but 
are not able to kill the soul.” 

 

― Matthew 10:28,  

The Holy Bible 

 
V. CONCLUSION AND RECOMMENDATIONS 
 

 Liberty and prosperity can only exist if thoughts are free. The very exercise 
of pondering the meaning of liberty and prosperity and engaging in the 
discussion by writing this is a testament to such premise.  
 

Reinterpreting FOT as embodied in human rights instruments is key to 
ensuring that free thought is guaranteed universally by State parties, balancing 
the need for clinical benefits of BCIs with protecting liberty and prosperity. 

 

 In terms of liberty, FOT protects the exercise of civil and political rights 
by imposing a negative obligation on States not to engage in thought surveillance 
(Right to Mental Privacy). It also imposes a negative obligation on States to not 
interfere with the thoughts of its citizens (Right against Noninterference). States 
also have a negative obligation to not hold citizens criminally liable for their 
thoughts (Right not to be Punished for Thoughts).  
 

 In terms of prosperity, FOT avoids the exacerbation of the existing 
economic and social inequalities by providing for a right against being 
discriminated for one’s thoughts or mental patterns (Right not to be 
Discriminated for Thoughts). States are required to take measures to guarantee 
this non-discrimination, similar to the obligation required to observe Article 2, 
paragraph 1 of the ICCPR.213 Self-actualization is also protected by FOT by 
obligating States not to disrupt or in any way alter a person’s “sense of self” 
(Right to Sense of Self). 
 

 
213 HUMAN RIGHTS COMMITTEE, General Comment 18: Non-discrimination, (Thirty-seventh session, 
1989).  
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 It is submitted that not all uses of BCIs are violative of FOT. BCIs that 
are purely clinical and are designed in a way that does not reveal nor manipulate 
thoughts do not violate FOT. Therefore, States must draft clear legislation that 
regulates the development of BCIs to have clinical properties but not features 
that can violate FOT or have a propensity to be abused. Legislation must also be 
adopted to require safeguards for FOT both in the research stage and in the 
actual usage of the devices. Legislation must also be drafted to provide remedies 
in case of violations of FOT. It is also suggested that since most of the violation 
may be done by non-state actors not bound by Human Rights Instruments, 
guiding principles be made for non-state actors. 
 

 FOT must remain absolute, despite the possibility now of its violation. 
The impact of the technology cannot be fully quantified or limited, causing 
irreparable harm to a person, her cognitive substances and cognitive processes. 
The power to influence the mind directly, bypassing human reasoning, is far too 
great for any entity to yield, no matter how noble the intentions appear to be. 
 

To conclude, history shows that regardless of how dire and oppressive the 
circumstances in which people find themselves in every generation, there was 
always hope for as long as minds are free. Though the body be hurt, the soul 
remains unscathed. But when it is the mind, the “soul” that is enslaved, resistance 
is not possible. Innovation is non-existent. Kill the soul, liberty and prosperity 
will follow.  

 

The radical reshaping of the world by the impending BCI Age generates a 
wealthy discussion worthy of serious attention. This paper, constrained by the 
word limit as well as the author’s limited understanding, barely scratches the 
surface. It is the earnest and sincere dream of the author to bring this to the 
attention of the legal luminaries, in the hopes that they may help legally prepare 
our country in the eventual global shift.  

 

That through the law, we may guard our precious God-given gift: our 
mind. 
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ANNEX A 

GENERAL COMMENT DRAFT 

 

OFFICE OF THE HIGH COMMISSIONER  

FOR HUMAN RIGHTS 

 

GENERAL COMMENT NO. ___: : The right to freedom of thought, 
conscience 

and religion ( Art. 18) : . _/_/21 

 

Convention Abbreviation: CCPR  

 

 

GENERAL COMMENT __ 

 

The right to freedom of thought, conscience and religion  

 

(Article 18)  

 

(________ session 2021) 

 

 

 

1. The right to freedom of thought in Article 18.1 is a broad and 
comprehensive right.  It encompasses the protection of the forum internum 
or the inner sphere of the mind which includes the protection of “thought 
as a cognitive substance” and “thought as a cognitive process.”  
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2. Freedom of thought as protection of “thought as a cognitive substance” 
includes the protection of thoughts with identifiable contents regardless 
of their complexity, subject or importance. These thoughts may be 
opinions, ideas or beliefs insofar as they remain in the forum internum. 
 

3. Freedom of thought as protection of “thought as a cognitive process” 
includes the protection of mental states with no identifiable content such 
as memories, personality, emotions, and other mental states that are 
directly connected with the formulation of thought. The Committee 
would like to emphasize that Freedom of Thought protects the capacity 
to formulate and process thoughts with no interference. 
 

4. Freedom of thought is a sui generis right. It is absolute and shall not be 
subject to any limitations under any circumstances. It is not subject to any 
limitation that is consented to by the person whose right to freedom of 
thought is involved. 
 

5. The Committee acknowledges the nascent rise of neurotechnology and 
the rapid development of neuroscience that has borne much knowledge 
into how the brain works and how to influence it. The Committee also 
acknowledges the rise in non-clinical applications of neurotechnology and 
future integration of neurotechnology into modern life.  
 

6. Consistent with the previous statement, the Committee recognizes the 
intricate connection between the brain and freedom of thought as defined 
here. Protection of the brain is integral to the protection of freedom of 
thought. 
 

7. Neurotechnology is any form of technology that interacts directly with the 
brain and neural systems by recording, investigating and manipulating 
neural activity.  
 

8. Brain Computer Interfaces or BCIs are a prominent type of 
neurotechnology that has the capacity to record and analyze brain activity 
(Read) and stimulate neural activity (Write). Because of these capacities, 
special attention must be given by Member States in regulating BCI 
research and use. 
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9. The Committee urges Member States to enact legislation on 
neurotechnology to protect freedom of thought. The Committee 
recommends transparency and public discussion on neurotechnology to 
inform legislation to ensure that use of neurotechnology will not violate 
freedom of thought. Member States are urged to regulate the research and 
use of neurotechnology by non-state actors to ensure that FOT is 
protected in all stages. 
 

10. There are 5 rights that are subsumed under freedom of thought: Right to 
Mental Privacy, Right to Noninterference, Right not to be Punished for 
Thoughts, Right not to be Discriminated for Thoughts and the Right to 
Sense of Self. 
 

11. The Right to Mental Privacy refers to the right for a person’s thoughts not 
to be revealed. Such right is absolute and in no instance subject to 
limitation. Data obtained from neurotechnology should in no way be used 
to decode thoughts and reveal what a person is thinking. 
 

12. The Right to Noninterference refers to the right for a person’s thoughts 
not to be manipulated or altered in any way. It is not necessary that the 
actual manipulation desired be actually effected. It is sufficient that the 
intent to do so be proven combined with an act to effect this purpose. 
 

13. The Right not to be Punished for Thoughts refers to the right not to be 
criminally liable for the content of one’s thoughts nor to be punished for 
the predicted intents and behaviors based on thoughts or brain activity. 
 

14. The Right not to be Discriminated for Thoughts refers to the right for 
people not to be deprived of meaningful opportunities in society or to be 
disenfranchised on account of one’s thoughts, personality, and other 
mental states and traits covered within the forum internum.  
 

15. The Right to Sense of Self refers to the right of psychological continuity 
or a person’s undisrupted experience of the self or a deprivation of the 
authenticity of the self 
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