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ABSTRACT 
 

The sub judice rule is a rule that prohibits any comments 
made in relation to pending judicial proceedings. Having 
common law as its origin, it has made its way into our 
jurisdiction, not through legislative enactments, but through 
judicial pronouncements that borrowed concepts from 
foreign jurisprudence. Throughout the years, the Court has 
found justification in retaining such rule by rationalizing its 
use for the protection of the rights of the accused and the 
proper administration of justice. An examination of the 
concept and jurisprudence, however, will yield to the 
conclusion that the rule has been misinterpreted, and 
consequently, misapplied in our jurisdiction. This paper 
seeks to correct this by limiting the application of the sub 
judice rule and uses the twin beacons of liberty and 
prosperity as guiding principles to argue for a more proactive 
role by the judiciary in safeguarding constitutional liberties 
by properly interpreting and applying the sub judice rule.  
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INTRODUCTION 
 

Liberty and prosperity embody the twin beacons of justice.1 These 
beacons are mutually inclusive, such that nurturing prosperity should not 
encroach upon safeguarding the liberty of people, nor should fostering liberty 
be a precondition for the emergence of prosperity.2 Thus, the Supreme Court, 
embodying this philosophy, has for the longest time, leaned towards a 
standard that weighs the scale of justice in favor of the people—and 
consequently, against  governmental actions—in cases involving liberty.3 
Conversely, the Court defers to the Executive and Legislative branches in 
cases involving prosperity and other developmental issues.4 
 

But what happens when we have a President who frequently lashes out 
the words “shut up”5 paired with the question “ano ambag mo?”6 to dissenters 
who speak up against state policies—social, economic, or otherwise. All of a 
                                                

1 Raphael Lorenzo Pangalangan, Enforcing Liberty and Prosperity through the Courts of Law: A 
Shift in Legal Thought from Juridificaiton to Judicialization, available at https://libpros.com/wp-
content/uploads/2020/01/pangalangan-flp-dissertation-entry-2018.pdf 

2 Elizabeth Aguiling-Pangalangan, Parents and Children: When Law and Technology Unbundle 
Traditional Identities, available at https://libpros.com/wp-content/uploads/2019/06/final-paper-lp-lecture-
adoptionsurrogacy.-6.2019.pdf 

3 Artemio V. Panganiban, Visionary Leadership by Example, 9th National Ayala Young Leaders 
Congress, San Miguel Corporation Management Training Center, Alfonso, Cavite, Feburary 7-9, 2019, 
available at https://cjpanganiban.com/2007/02/07/visionary-leadership-by-example-2 citing Senate v. 
Ermita, G.R. No. 169777, April 20, 2016; Bayan v. Ermita, G.R. No. 169838, April 25, 2006, and David v. 
Arroyo, G.R. No. 171396, May 3, 2006.  

4 Artemo V. Panganiban, Safeguarding the Liberty and Nurturing the Prosperity of the Peoples of 
the World, Global Forum on Liberty and Prosperity, Shari-La Makati Hotel, Metro Manila, Philippines, 
available at https://cjpanganiban.com/2006/10/18/safeguarding-the-liberty-and-nurturing-the-prosperity-of-
the-peoples-of-the-world 

5 See: Jun Malig, Duterte to UN rights chief: Shut up, we pay your salary, RAPPLER, December 22, 
2016, available at https://www.rappler.com/nation/156339-duterte-united-nations-salary-shut-up; Darryl 
John Esguerra, Palace to Robredo: Shut up if you can’t take on Duterte dare to be drug czar, PHILIPPINE 

DAILY INQUIRER, October 29, 2019, available at https://newsinfo.inquirer.net/1183055/palace-to-robredo-
shut-up-if-you-cant-take-on-duterte-dare-to-be-drug-czar; Duterte tells Ombudsman to ‘shut up’ but is ok 
with Ramos’ criticism, INTERAKSYON, July 18, 2017, available at https://www.interaksyon.com/breaking-
news/2017/07/18/85268/watch-duterte-tells-ombudsman-to-shut-up-but-is-ok-with-ramos-criticism. 

6 Jeline Malasig, ‘Ano ambag mo?’: Duterte lashes out at critics of gov’t measures vs COVID-19, 
INTERAKSYON, April 17, 2020, available at https://www.interaksyon.com/politics-
issues/2020/04/17/166547/ano-ambag-mo-duterte-lashes-out-critics-govt-measures-vs-covid-19/ 
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sudden, we have a political climate where constitutional liberties of freedom 
of speech are negated in favor of the state policies. This should not be the case 
since liberty and prosperity must always go together for one is useless without 
the other.7 Censorship, after all, as the Supreme Court aptly said, is the biggest 
obstacle to human progress.8 

 
Chief Justice Panganiban argues that in a situation like this, it becomes 

the role of the Court to guard against grave abuses by the government which 
he considers as “the greatest threat to civil liberties,”9 and to uphold the rule 
of law believing that it is only through which liberty and prosperity are 
attained.10 The role of the Supreme Court becomes more significant when it 
is the authority courts under it which is sought by state actors to enforce such 
censorship.   

 
This dissertation papers looks into the pattern of government 

censorship of its dissenters through the invocation of sub judice rule—a court-
imposed form of contempt, and argues using standards based on 
jurisprudential and comparative analysis for its abandonment in our 
jurisdiction in favor of the constitutional liberty of free speech.  
 
 
 
 
 
 

                                                
7 Artemio v. Panganiban, Icons of Entrepreneurship and Nation Building, General Membership 

Meeting  of Junior Chamber International Manila, Tower Club, Philamlife Center, Makati City, April 19, 
2016, available at https://cjpanganiban.com/2016/04/19/icons-of-entrepreneurship-and-nation-
building/#more-2636 

8 Chavez v. Gonzales, 545 SCRA 441, 512 (2008) (Sandoval-Gutteriez, J., concurring opinion). 
9 Artemio V. Panganiban, Visionary Leadership by Example, 9th National Ayala Young Leaders 

Congress, San Miguel Corporation Management Training Center, Alfonso, Cavite, Feburary 7-9, 2019, 
available at https://cjpanganiban.com/2007/02/07/visionary-leadership-by-example-2 

10 Artemio V. Panganiban, Towards a Just World Society, Asia Fields Representative Meeting of 
the Canadian International Development Agency, EDSA Shari-la Hotel Ballroom, Mandaluyong, Metro 
Manila, May 8, 2008, available at https://cjpanganiban.com/2008/05/08/towards-a-just-world-society/ 
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I. THE CASE OF ABS-CBN: RELEVANCE OF STUDY 

 
 “Tingnan kung magslant. Ewan ko ba. But someday—hindi ko 
tinatakot—but someday, ‘yung karma, dadating ‘yan . . . 
 
 Inquirer, mga bullshit kayo, pati ‘yang ABS-CBN, basura ‘yang inano 
ninyo. Dapat may magsabi sa inyo ngayon, mga putang-ina ninyo, 
sinobrahan’niyo ang kalokohan ninyo.”11 
 
 This utterance was made by no less than the President of the Republic 
of the Philippines Rodrigo Roa Duterte during a public ceremony held on 
March 30, 2017.12 Coincidentally, on the same day 22 years ago in 1995, the 
ABS-CBN franchise was approved through Republic Act 7966.13 
 
 In the following months, President Duterte would again publicly attack 
ABS-CBN, calling the management “walang hiya”, “makapal ang mukha”, 
and “leche” and would threaten to file multiple estafa charges against the 
management for alleged “swindling” because ABS-CBN’s failed to air the 
president’s political ads during the 2016 campaign despite having been 
compensated P2,800,000.14 The president justifies this by invoking his 
freedom to express his anger, but not without ending his speech with “[y]ou 

                                                
11 Pia Ranada, Duterte tells ‘rude’ media: beware of ‘karma’, RAPPLER, March 30, 2017, available 

at https://www.rappler.com/nation/165663-duterte-media-inquirer-abs-cbn-karma. See how they slant. I 
don't know. But someday – I'm not scaring them – but someday, karma will come. Inquirer, you are bullshit, 
also ABS-CBN, you publish trash. Someone should tell you, "You are sons of bitches, you went too far in 
your nonsense."  

12 Audrey Morallo, Palace: Duterte not against Philippine media, The Philippine Star, March 31, 
2017, available at https://www.philstar.com/headlines/2017/03/31/1684861/palace-duterte-not-against-
philippine-media.  

13 Chris Schnabel, Fast facts: what you should know about ABS-CBN, Rappler, July 5, 2017, 
available at https://www.rappler.com/business/165984-fast-facts-abs-cbn-corporation-lopez; See also: Rep. 
Act 7966 (2019).  

14 Michelle Abad, TIMELINE: Duterte against ABS-CBN’s franchise renewal, Rappler, January 17, 
2020, available at https://www.rappler.com/newsbreak/iq/249550-timeline-duterte-against-abs-cbn-
franchise-renewal.  
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want to know my sentiments? Fuck you.”15 It was also in one of these speeches 
when the President said that there is “no need to renew” the ABS-CBN 
franchise.16  
 

Despite a bill17 for the renewal of ABS-CBN’s being filed by 
Representative Micaela Violago in the House of Representatives, the 17th 
Congress lapsed with the bill meeting its eventual “death” on the committee-
level. In the 18th Congress, Representative Violago re-filed the same bill.18 
Notwithstanding this, President Duterte continues to publicly attack ABS-
CBN and threatens the renewal of its franchise, saying “Ang iyong franchise 
mag-end next year. If you expect na ma-renew ‘yan, I’m sorry. I will see that 
you’re out.”19 in one instance, and “Magrenew kayo, ewan ko lang kung may 
mangyari diyan. Kung ako sa inyo, ipagbili ‘nyo na ‘yan.”20 in another. These 
statements seemed to resonate with the senses of House leaders, one of whom 
was quoted saying that the franchise renewal was “almost next to 
impossible.”21  

  
It would later turn out that non-renewal was not yet enough for the 

administration as no less than the Solicitor General Jose Calida, on February 

                                                
15 Pia Ranada, Duterte to file multiple estafa charges vs ABS-CBN, Rappler, May 16, 2017, available 

at https://www.rappler.com/nation/170367-duterte-file-multiple-estafa-abs-cbn.  
16 Michelle Abad, TIMELINE: Duterte against ABS-CBN’s franchise renewal, Rappler, January 17, 

2020, available at https://www.rappler.com/newsbreak/iq/249550-timeline-duterte-against-abs-cbn-
franchise-renewal.  

17 H. No. 4349, 17th Cong., First Sess, (2016). See also: Michelle Abad, TIMELINE: Duterte against 
ABS-CBN’s franchise renewal, Rappler, January 17, 2020, available at 
https://www.rappler.com/newsbreak/iq/249550-timeline-duterte-against-abs-cbn-franchise-renewal.  

18 H. No. 676, 18th Cong, First Sess, (2019). See also: Michelle Abad, TIMELINE: Duterte against 
ABS-CBN’s franchise renewal, Rappler, January 17, 2020, available at 
https://www.rappler.com/newsbreak/iq/249550-timeline-duterte-against-abs-cbn-franchise-renewal.  

19 Pia Ranada, Duterte to ABS-CBN: Sorry, don’t expect franchise renewal, Rappler, December 3, 
2019, available at https://www.rappler.com/nation/246358-duterte-tells-abs-cbn-sorry-do-not-expect-
franchise-renewal.  

20 Aika Rey, Duterte to ABS-CBN: Better to sell the network, Rappler December 30, 2019, available 
at rappler.com/nation/248223-duterte-abs-cbn-sell-network-than-renew-franchise.  

21 Mara Cepeda, House won’t tackle ABS-CBN franchise renewal bill in 2019 anymore, Rappler, 
December 4, 2019, available at https://www.rappler.com/nation/246399-house-not-tackle-abs-cbn-
franchise-renewal-bill-2019-anymore.  
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10, 2019 or less than two months before the franchise of ABS-CBN should 
expire, files a quo warranto petition against ABS-CBN and its subsidiary, the 
ABS-CBN Convergence for “unlawfully exercising their legislative 
franchises.”22 Solicitor General Calida would later release a statement 
accusing ABS-CBN of “highly abusive practices benefitting a greedy few at 
the expense of millions of loyal subscribers” and being foreign-owned.23  

 
On February 18, 2019, Solicitor General Calida asked the Supreme 

Court to issue a “gag order” to prohibit the parties from discussing the merits 
of its quo warranto petition against ABS-CBN and its subsidiary.24 This was 
filed as pressure in support of the granting of ABS-CBN’s franchise poured 
from local celebrities,25 politicians26 and the general public.27 

 
Solicitor General Calida cited as violations of the sub judice rule the 

ABS-CBN several news items, including a video explainer of the technical 
terms in the quo warranto petition, and articles quoting various experts in the 
discussion of the issue.28  

 

                                                
22 Lian Buan, Void ABS-CBN franchise, Calida asks Supreme Court, Rappler, February 10, 2020, 

available at https://www.rappler.com/nation/251398-void-abs-cbn-franchise-calida-asks-supreme-court. 
23 Lian Buan, Void ABS-CBN franchise, Calida asks Supreme Court, Rappler, February 10, 2020, 

available at https://www.rappler.com/nation/251398-void-abs-cbn-franchise-calida-asks-supreme-court.  
24 Lian Buan, Calida moves to gag ABS-CBN on quo warranto case, Rappler, Feburary 18, 2020, 

available at https://www.rappler.com/nation/252095-calida-motion-gag-order-supreme-court-abs-cbn-quo-
warranto-case.  

25 See: Kartina Hallare, Celebs show support, urge fans to back ABS-CBN franchise renewal, 
Philippine Daily Inquirer, January 22, 2020, available at https://entertainment.inquirer.net/361186/celebs-
show-support-urge-fans-to-back-abs-cbn-franchise-renewal; ABS-CBN celebrities, employees, supporters 
ramp up calls for franchise renewal, CNN Philippines, February 21, 2020, available at 
https://cnnphilippines.com/news/2020/2/21/ABS-CBN-rally.html?fbclid.  

26 Maila Ager, Zubiri: Majority of senators back ABS-CBN franchise renewal, Philippine Daily 
Inquirer, Februray 11, 2020, available at https://newsinfo.inquirer.net/1227247/zubiri-majority-of-senators-
back-abs-cbn-franchise-renewal.  

27 Philippines moves to strip biggest media group of its franchise, The Guardian, February 10, 2020, 
available at https://www.theguardian.com/world/2020/feb/10/philippines-moves-strip-biggest-media-
group-franchise-abs-cbn.  

28 Lian Buan, Calida moves to gag ABS-CBN on quo warranto case, Rappler, Feburary 18, 2020, 
available at https://www.rappler.com/nation/252095-calida-motion-gag-order-supreme-court-abs-cbn-quo-
warranto-case.  
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As response, Representative Edcel Lagman, known as one of the most 
vocal member of the opposition of the present administration, argued that 
“gag orders are issued to guarantee fair trials and to enable the efficient 
administration of justice, not to curtail the freedom of expression and of the 
press or restrict the public’s access to information.”29 
 
 The invocations of the sub judice rule as  threats against victims of 
state-led political persecutions and prosecutions is far from being novel. In 
fact, one could say that this already constitutes as modus operandi against 
political enemies of the state. Less than two years ago, the same tactic was 
employed in could be considered as one of the biggest controversies during 
the term of President Duterte that disrupted the foundation of one of the most 
revered branch of the government—the judiciary.30  
  

On March 2018, several members of the House of Representatives 
instituted at least two impeachment proceedings against then Chief Justice 
Maria Lourdes Sereno, who at that time, had been very vocal against what she 
thought to be unconstitutional practices and policies by the government.31 
Since 2016, President Duterte and then Chief Justice Sereno clashed several 
times such as the time Sereno invoked judicial independence and questioned 
the inclusion of names of judges in Duterte’s drug list,32 when Sereno 

                                                
29 Id.  
30 ABS-CBN case brings into mind move against Sereno, Philippine Daily Inquirer, February 13, 

2020, available at https://opinion.inquirer.net/127322/abs-cbn-case-brings-to-mind-move-against-sereno; 
Catalina Ricci Madarang, Quo warranto trick that ousted Sereno, now used against ABS-CBN, Interaksyon, 
February 10, 2020, available at https://www.interaksyon.com/politics-issues/2020/02/10/161804/quo-
warranto-petition-sereno-abs-cbn.  

31 House panel Oks impeachment vs. Sereno, House of Representatives Press and Public Affairs 
Bureau, 19 March 20, available at  http://www.congress.gov.ph/press/details.php?pressid=10581. 

32 Sereno expresses concern over Duterte drugs list, RAPPLER, August 8, 2016, available at 
https://www.rappler.com/nation/142295-chief-justice-maria-lourdes-sereno-president-rodrigo-duterte-
drugs-list-judges 



 9 

dissented33 against the Duterte-backed34 burial of Former President Ferdinand 
Marcos in the case of Ocampo v. Enriquez,35 and when then Chief Justice 
Sereno warned against the abuses of martial law36 three days after President 
Duterte placed Mindanao under martial law due to the Marawi Siege.37  

 
Just like the present case of ABS-CBN, the action of the lower house 

of the legislative branch, seems to be in “compliance” to the “request” of 
President Duterte.38  Also just like the present case of ABS-CBN, several 
weeks after the institution of the impeachment proceedings in 2018, the 
Solicitor General filed a petition for quo warranto with the Supreme Court 
against then Chief Justice Sereno.39 Just like the present case of ABS-CBN, 
curtailment of public comments on the case was sought.40 

                                                
33 Former Chief Justice Sereno wrote that the order of the President is tantamount to a “declaration 

that Marcos is a worthy of a grave at a cemetery reserved for war heroes, despite the objections of countless 
victims of human rights violations during the Martial Law regime” – which, she argued, was not bereft of 
any significance because of the nature of the position of the President which allows him to “influence public 
discourse.” Ocampo vs. Enriquez 807 SCRA 223, 325-424, November 08, 2016. (C.J. Sereno, Dissenting).  

34 Felipe Villamor, Push to give Marcos a Philippine hero’s burial finds an ally in Duterte, THE 

NEW YORK TIMES, November 5, 2016, available at 
https://www.nytimes.com/2016/11/06/world/asia/philippines-duterte-marcos-burial.html 

35 Ocampo vs. Enriquez 807 SCRA 223 , November 08, 2016 
36 See: Chief Lourdes Maria Lourdes Sereno, The Atenean facing the martial law, RAPPLER, May 

26, 2017, available at https://www.rappler.com/thought-leaders/171017-atenean-facing-martial-law.  
37 Pia Ranada, Duterte declares martial law in Mindanao, RAPPLER, May 23, 2017, available at 

https://www.rappler.com/nation/170745-philippines-duterte-declares-martial-law-mindanao.  
38 See: Duterte to Sereno: I am now your enemy, ABS CBN NEWS, April 9, 2018, available at 

https://news.abs-cbn.com/news/04/09/18/duterte-to-sereno-i-am-now-your-enemy ("Sige ka diyan, daldal 
nang daldal, sige, upakan kita. I will help any investigator, talagang upakan kita. I am putting you on notice 
na I am now your enemy and you have to be out of the Supreme Court. I will see to it then after that I will 
request the Congress, go into the impeachment right away.); See also: Allan Nawal, Duterte to House: rush 
Sereno impeachment, PHILIPPINE DAILY INQUIRER, April 10, 2018, available at 
https://newsinfo.inquirer.net/981313/duterte-to-house-rush-sereno-impeachment.  

39 Dane Angelo Enerio, Solicitor General files quo warranto petition Sereno, BUSINESSWORLD, 
Mar. 5, 2018, https://www.bworldonline.com/solicitor-general-files-quo-warranto-petition-sereno. See also: 
Nicole-Anne Lagrimas, Ex-CJ Sereno: Quo warranto case v. ABS-CBN ‘meant to terrorize’, GMA NEWS, 
February 21, 2020 available at https://www.msn.com/en-ph/news/national/ex-sereno-quo-warranto-case-vs-
abs-cbn-meant-to-terrorize/ar-BB10eoDi. (Solicitor General Jose Calida has filed a petition for quo warranto 
against the broadcast network, the same legal tool he used to successfully move for Sereno's ouster in 2018). 

40 Tetch Torres-Tupas, De Castro says Sereno PWJA speech violates ‘sub judice’ rule, PHILIPPINE 

DAILY INQUIRER, March 8, 2018, available at https://newsinfo.inquirer.net/973875/de-castro-says-sereno-
pwja-speech-violates-sub-judice-rule-sc-sereno-de-castro-women-judges.  
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Other politicians who had openly opposed and criticized the current 

administration policies, including but not limited to its war on drugs, were 
also in the receiving end of a backlash employing no less than the entire 
strength of the entire government machinery. For instance, Senator Leila De 
Lima, President Duterte’s most aggressive critic at the beginning of his term, 
was immediately put into prison under questionable41 charges of violation of 
the Dangerous Drugs Act.42 On the other hand, Senator Antonio Trillanes IV 
who was once part of a failed coup ‘de etat against former President Gloria 
Macapagal Arroyo, and who was subsequently granted amnesty by President 
Benigno Aquino III, had his amnesty revoked by President Duterte through 
Proclamation No. 572, subsequently ordering the Department of Justice “to 
pursue all criminal and administrative cases” against the Senator in relation to 
the Oakwood mutiny committed several years ago.43 Notably, Senator 
Trillanes, at the start of President Duterte’s term, filed a Senate Resolution to 
have the Davao Death Squad (DDS) investigated,44 and later called the 
president a “mass murderer” for his involvement with the DDS.45  
 

Amidst all these, a pattern of state-enforced censorship targeted  at 
government critics reveals itself. In the cases of ABS-CBN, former Chief 

                                                
41 Oscar Franklin Tan, Do the charges against De Lima make sense?, PHILIPPINE DAILY INQUIRER, 

February 27, 2017, available at https://opinion.inquirer.net/101997/charges-de-lima-make-sense.  
42 Senator Leila de Lima arrested in the Philippines, AL JAZEERA, February 25, 2007, 

https://www.aljazeera.com/news/2017/02/leila-de-lima-arrested-philippines-170224003808389.html. 
43 Camille Elemia, Duterte revokes Trillanes’ amnesty ‘effective immediately’, RAPPLER, September 

4, 2018, https://www.rappler.com/nation/211079-duterte-revokes-amnesty-granted-antonio-trillanes; See 
also Michael Bueza and Alex Evangelista, Timeline: Trillanes, from mutiny to amnesty, RAPPLER, September 
15, 2018, available at https://www.rappler.com/newsbreak/iq/211894-timeline-antonio-trillanes-iv-mutiny-
to-amnesty.  

44 Camille Elemia, Trillanes files reso to include ‘Davao Death Squad’ killings in Senate probe, 
RAPPLER, September 19, 2016, available at https://www.rappler.com/nation/146641-trillanes-resolution-
include-davao-death-squad-killings.  

45 Camille Elemia, Trillanes on Davao killings: Duterte a ‘mass murderer’, Rappler, September 26, 
2016, available at https://www.rappler.com/nation/147380-trillanes-davao-death-squad-duterte-mass-
murderer.  
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Justice Sereno, Senator De Lima46 and Former Senator Trillanes,47 the full 
force of the government machinery was utilized, and identical threats of 
violation of the sub judice rule were raised.  

 
 It then becomes easy, for a lay person, to say that the sub judice rule—
a rule that is meant to promote the administration of justice—is being used as 
a tool by the government to commit injustice. As members, and (hopefully) 
future members of the bar, however, it is incumbent of us to at least first have 
a sober discussion on the propriety of its invocation, and the imposition of gag 
orders before arriving with the same conclusion. After all, the Court has ruled 
in Sereno v. Republic that sub judice rule has a more strict application against 
members of the bar.48  
 

The earlier-quoted statement of Representative Lagman is problematic 
in itself, because while its context advocates against the imposition of a gag 
order,49 it also admitted that the rule is meant to “guarantee fair trials and 
enable the administration of justice.” The right to a fair trial,50 much like the 
freedom of speech,51 is a fundamental right being protected by the 

                                                
46 “The Justice Department has asked the Muntinlupa City regional trial court to issue a gag order 

to prevent all parties from discussing the cases filed against Senator Leila de Lima in public because doing 
so would be sub judice.” Rey Requejo & Macon Ramos-Araneta, Gag Leila, Court Urged, MANILA 

STANDARD, March 4, 2017, http://manilastandard.net/news/top-stories/230838/gag-leila-court-urged.html; 
Argyll Cyrus Geducos, Palace Favors Gag Order on De Lima Case, MANILA BULLETIN, March 4, 2017, 
https://news.mb.com.ph/2017/03/04/palace-favors-gag-order-on-de-lima-case. 

47 Gabriel Pabico Lalu, Stop Commenting on Trillanes Case or Face SC Contempt – Guevarra, PHIL. 
DAILY INQUIRER, Septtember 7, 2018 https://newsinfo.inquirer.net/1029509/guevarra-asks-public-to-refrain-
from-commenting-on-trillanes-case. See also Joel San Juan, DOJ Chief Reminds Trillanes’s Camp to 
Observe Sub Judice Rule, BUSINESSMIRROR, October 16, 2018,  
https://businessmirror.com.ph/2018/10/16/doj-chief-reminds-trillaness-camp-to-observe-sub-judice-rule.  

48 The Court ruled that the sub judice rule can be applied to lawyers in two aspects – criminally or 
administratively using the Code of Professional Responsibility. However, for purposes of this dissertation, 
the author will not dwell on the administrative aspect. Republic v. Sereno, G.R. No. 237428, May 11, 2018.  

49 See: Neil Awrin Mercado, Solon slam Calida bid for gag order vs ABS-CBN, PHILIPPINE DAILY 

INQUIRER, Feburary 18, 2020, available at https://newsinfo.inquirer.net/1230411/solons-slam-calida-
petition-for-gag-order-on-quo-warranto-case-vs-abs-cbn. (Freedom of expression, Lagman said, is superior 
to sub judice rule or the prohibition against public discussion of pending cases.) 

50 CONST, art. III, § 14.  
51 CONST. art. III, § 4.  
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Constitution. Thus, the question that needs to be discussed in this dissertation 
is: which constitutional liberty weighs heavier?  
 

This dissertation seeks to answer that question by examining the 
Constitution, relevant statutes and jurisprudence, as well as inter-country 
comparison of balancing interests. In doing so, the question as to the role of 
the judiciary will inevitably be met. In discussing all these, the author shall be 
guided by twin beacons of justice—liberty and prosperity under the rule of law 
in achieving the proper balance and recommending what needs to be done by 
the judiciary moving forward.52   

 
II. CONTEXTUAL ANALYSIS OF THE RULE 

 
According to Black’s Law Dictionary, the words “sub judice” is a Latin 

term which refers to matters under or before a court or judge for 
determination.53 Jurisprudence would define the “rule on sub judice” as 
pertaining to that rule which restricts comments and disclosures pertaining to 
pending judicial proceedings.54  
 

In discussing the sub judice rule, it is imperative to examine what is 
considered as the locus classicus on the subject which is Lord Hardwicke’s 
judgment in the 1742 case Roach v. Garvan55 or the St. James’s Evening Post 
case.56 The case is a civil law suit filed by the widow of John Roach, a late 
major of the garrison of Fort St. George in the East Indies, against the 
executors of John’s estate. During the trial, the news outlets Champion and 
the St. James’s Evening Post published articles imputing perjury on the 

                                                
52 Artemio V. Panganiban, Visionary Leadership By Example, 9th National Ayala Young Leaders 

Congress, the San Miguel Corporation Management Training Center, Alfonso, Cavite, February 7, 2007, 
available at https://cjpanganiban.com/2007/02/07/visionary-leadership-by-example-2/. 

53 BLACK’S LAW DICTIONARY 4471 (8th ed. 2004). 
54 In re Show Cause Order in the Decision Dated May 11, 2018 in G.R. No. 237428, A.M. No. 18-

06-01-SC, July 17, 2018. 
55 Roach v. Garvan, 2 Atk. 469, 26 Eng. Rep. 683 (Ct. of Chancery). 
56 Arthur Goodhart, Newspapers and Contempt of Court in English Law, 48 HARV. L. REV. 885, 887 

(1935).  
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executors and the witnesses.57 Lord Chancellor Hardwicke, the judge of the 
case, held that what occurred is a case of contempt by publication.58  
 

The most famous words of Lord Chancellor Hardwicke which were 
repeatedly cited in subsequent cases, and which explained the different kinds 
of contempt were: 

 
“Nothing is more incumbent upon courts of justice, 

than to preserve their proceedings  from being 
misrepresented; nor is there [anything] of more pernicious 
consequence, than to prejudice the minds of the publick 
against persons  concerned as parties in causes, before the 
cause is finally heard . . .  

There are three different sorts of contempt. One kind 
of contempt is, scandalizing the court itself. There may be 
likewise a contempt of this court, in abusing parties who are 
concerned in causes here. There may be also a contempt of 
this court, in prejudicing mankind against persons, before the 
cause is heard.”59 

 
It needs to be pointed out, however, that the words “prejudicing 

mankind” initially had a different meaning from “prejudicing the court and 
jury.” It was said that Lord Hardwicke, and other jurists at that time, was more 
concerned about how the public at large might be influenced than how the 
publication would likely adversely affect the administration of justice by 
influencing the jury or the judge.60 
 

The definition, however, would later change starting in the case of King 
v. Clement, where the court after finding the publisher guilty,61 reframed 
Hardwicke’s ruling by fusing “prejudicing the public” with “prejudicing the 

                                                
57 Roach v. Garvan, 2 Atk. 469, 26 Eng. Rep. 683 (Ct. of Chancery). 
58 Id.  
59 Id. 
60 Galia Schneebaum & Shai Lavi, The Riddle of Sub-Judice and the Modern Law of Contempt, in 

2 CRITICAL ANALYSIS OF LAW 173, 186. 
61 Id. at 192 citing King v. Clement, (1821) 4 Barn. & Ald. 218, 106 Eng. Rep. 918, at 919. 
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jury” and coming up with the ruling saying, “[t]his was therefore a contempt 
from its tendency to prejudice the minds of the public and the jurors who were 
to try the other cases; and it comes directly within the law laid down by Lord 
Hardwicke.”62  

 
The same case of King would later be cited in numerous subsequent 

cases – ushering an era of interpretation of the sub judice rule as one that 
prevents comments on pending cases to prevent undue influence to juries.63  
 

Because of the modern conception, it is understandable that the sub 
judice rule became more popular in jurisdictions employing the jury system 
as laymen, who act as juries, are presumed to be more susceptible to undue 
influence from external sources.64 However, the jury system—it must be 
pointed out as early as now—finds no application in our jurisdiction. 
 
 

III. DOMESTIC APPLICATION 
 
A. The Judiciary as Basis  
 

The sub judice rule finds its basis in the inherent powers of the Court 
to punish for contempt as recognized in the 1916 case of In Re: Kelly.65 The 
power is justified by the need for the preservation of order in judicial 
proceedings and for the enforcement of judgment of the courts, and for the 

                                                
62 Id. 
63 Id. at 192. In fact, in one of the articles of the Harvard Law Review published in 1935, the author 

broke down the three kinds of contempt of Hardwicke as prejudicing the jury, prejudicing the witness, and 
abusing parties and witnesses, and scandalizing the courts – implying that “prejudicing mankind” means 
prejudicing the jury and the witnesses. Arthur Goodhart, Newspapers and Contempt of Court in English Law, 
48 HARV. L. REV. 885 (1935). 

64 See: In the Philippines' hybrid legal system, bench trials, and not jury trials, are conducted. There 
is a huge difference in these two types of trials, and hence the sub judice rule as applied in judicial systems 
with jury trials would not operate hook, line, and sinker in court systems with bench trials. Pelagio Palma, 
Jr., Opinion: Should we keep our mouths shut? Supreme Court should clarify sub judice, RAPPLER, May 19, 
2018, available at https://www.rappler.com/thought-leaders/202849-supreme-court-clarify-sub-judice-rule-
sereno-quo-warranto 

65 35 Phil. 944. 
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due administration of justice.66  Thus, contempt powers need not be 
specifically granted by a statute.67  

 
The Supreme Court, by virtue of the power vested it by the 

Constitution,68  has promulgated the rules governing contempt through the 
Rules of Court. Relevant to our discussion is Rule 71, Section 3, paragraph 
(d) thereof which states: 
 

Section 3. Indirect contempt to be punished after charge and 
hearing. — . . . a person guilty of any of the following acts 
may be punished for indirect contempt; (d) Any improper 
conduct tending, directly or indirectly, to impede, 
obstruct, or degrade the administration of justice . . . 
(emphasis mine)69 

  
The Supreme Court said that despite the sub judice rule not having its 

own provision in the Rules, the same is supported by the afore-quoted 
provision under indirect contempt.70  
 
B. Differentiating Contemptuous Publications   
 

It is important to emphasize this early that contempt by publication 
does not necessarily pertain to the sub judice rule. The Law Reform 
Commission of the New South Wales categorized “contempt by publication” 
into five,71 but for purposes of discussion, we will be discussing the first two 
applicable in our jurisdiction: 
 
 

                                                
66 Lorenzo Shipping Corporation v. Distributions Management Association of the Philippines, G.R. 

No. 155849, August 31, 2011 
67 Id. citing In Re: Sotto, 82 Phil. 595.  
68 CONST. art. VIII, § 5, par. 5. 
69 RULES OF COURT, § 3, par. d. 
70 Romero v. Estrada, 583 SCRA 397 (2009). 
71 Discussion Paper 43, Section 1.10. See also LAW REFORM COMMISSION – NEW SOUTH WALES, 

REPORT 100  – CONTEMPT BY PUBLICATION (2003). 
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1. they have a tendency to influence the conduct of 
particular pending legal proceedings, or prejudge the 
issues at stake in particular pending proceedings – those 
which breach the sub judice rule; 

2. they denigrate judges or courts so as to undermine public 
confidence in the administration of justice – those which 
“scandalise the court”; 

 
x x x 

 
This distinction is affirmed by Bernas who said that based on 

jurisprudence, the “danger guarded against in punishing for contempt [by 
publication] is either extraneous influence on the court’s act of decision 
making or disrespect and disobedience which can breed popular distrust in 
courts and courts decision.”72 It is likewise notable that as earlier discussed, 
the same categorization was made by Lord Hardwicke—differentiating 
“scandalizing of courts” from “prejudicing mankind” which later evolved into 
the sub judice rule.73  

 
But because of the generality of the words used in the provision of the 

rules of court, Rule 71, Section 3 (d) could encompass both categories of 
contempt. In fact, Justice Brion in his separate opinion in Lejano wrote—while 
citing the same Law Commission—that the sub judice rule includes both 
categories.74 This is wrong and will be explained in depth later.  

 
Indeed, confusion is the necessary result when the Supreme Court is not 

clear as to what type of contempt it is invoking. To avoid traversing the same 
misguided route, it is imperative that a closer analysis—albeit briefly—is first 
made discussing the distinction between the two.  
 
C. Jurisprudential Analysis 
 
                                                

72 JOAQUIN BERNAS, THE 1987 CONSTITUTION OF THE REPUBLIC OF THE PHILIPPINES: A 
COMMENTARY 267 (2009). 

73 Roach v. Garvan, 2 Atk. 469, 26 Eng. Rep. 683 (Ct. of Chancery). 
74 Lejano v. People, 638 SCRA 104, 194-195 (2010). (Brion, J., Supplemental Opinion) 
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1. Analyzing Scandalizing the Courts 
 
 In In re Kelly, American citizen Amzi Kelly, who was previously found 
guilty of contempt, and subsequently granted a re-hearing, caused a letter to 
be published in “The Independent” pending final decision whereby he 
castigated the Supreme Court.75 The Court unanimously held that “any 
publication pending a suit, reflecting upon the court, the jury, the parties, the 
officers of the court, the counsel, etc., with reference to the suit, or tending to 
influence the decision of the controversy, is contempt of court and is 
punishable.76  
 
 In  In US v. Bustos, numerous citizens from the province of Pampanga 
signed a petition and affidavits addressed to the Executive Secretary accusing 
Judge Roman Punsalan with “malfeasance in office” and asking for his 
removal.77 The charge was ordered to be investigated and hearings were 
eventually conducted.78 At first, the Court of First Instance found that two of 
the charges were established.79 However, upon motion for new trial, Judge 
Punsalan was eventually acquitted and subsequently filed a criminal action 
against the defendants.80 The Supreme Court dismissed the case, holding that 
free speech includes “the right to criticize judicial conduct” and that 
preventing people from criticizing a judge effectively “muzzles” public 
opinion—which would be “tyranny of the basest sort.”81 The Court also said 
that on the contrary, it is the duty of every person to assist in the investigation 
of any alleged misconduct on the part of any magistrate or public officer.82   
  
 The doctrine in Bustos was no longer repeated after the promulgation 
of the 1935 Constitution.83 Since then, the Court has repeatedly found an 

                                                
75 35 Phil. 944, 946-948 (1916). 
76 Id. at 950-951.  
77 US v. Bustos, 37 Phil. 731, 734 (1918). 
78 Id. at 735.  
79 Id. 
80 Id. at 735-736.  
81 Id. at 741. 
82 Id. 
83 BERNAS, supra note 72; See also: United States v. Bustos, 37 Phil. 731 (1918). 
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author of a publication attacking members of the Court or the judiciary as a 
whole, especially in the Supreme Court, guilty of contempt.   
 
 In In re Sotto, the Court found Vicente Sotto guilty of contempt after 
he published an article in the “Manila Times” calling the members of the 
Supreme Court incompetent and narrow-minded for erroneously interpreting 
a law that he authored, and threatened to file measures in the Congress for the 
complete reorganization of the Supreme Court as to completely change its 
members.84 The Court held that intimidating justices and charging them of 
deliberately committing injustices constitute contempt.85 The Court also 
reminded Sotto of his duty as a member of the bar which is to respect the 
court, to which he owes fidelity, and guarantee the stability of its institutions.86  
 

In In Re Published Alleged Threats,87 The Court found Atty. Leonard 
De Vera guilty of indirect contempt under Sec. 3(d) of Rule 71 for his 
statements,88 based on rumours, questioning the partiality of the Supreme 
Court in a pending case involving the constitutionality of the Plunder Law.89 
The Court held that attacks on the dignity of the courts cannot be guised as 
free speech because the right to freedom of speech “cannot be used to impair 
the independence and efficiency of courts or public respect therefor and 
confidence therein.”90  

 

                                                
84 In re Vicente Sotto, 82 Phil 595, 597-598. 
85 Id. at 616. 
86 Id. at 602.  
87 In re Published Alleged Threats Against Members of the Court in the Plunder Case Hurled by 

Atty. De Vera, 385 SCRA 285 (2002).  
88 “We are afraid that the Estrada camp’s effort to coerce, bribe, or influence the justices ---

considering that it has a P500 million slush fund from the aborted power grab that May-will most likely result 
in pro-Estrada decision declaring the Plunder Law either unconstitutional or vague.” Erap Camp Blamed for 
Oust-Badoy Maneuvers, PHIL. DAILY INQUIRER, Nov. 6, 2001; “People are getting dangerously 
passionate...emotionally charged . . . People wouldn’t just swallow any Supreme Court decision that is 
basically wrong. Sovereignty must prevail”. SC Under Pressure From Erap Pals, Foes, PHIL. DAILY 

INQUIRER, Nov. 19, 2001.  
89 In re Published Alleged Threats Against Members of the Court in the Plunder Case Hurled by 

Atty. De Vera, 385 SCRA 285, 291 (2002), 
90 Id. citing Nestle v. Sanchez, 154 SCRA 542, 547 (1987). 
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In In Re Macasaet, Amadao Macasaet wrote articles in the Malaya 
newspaper containing statements and innuendos about a bribery allegedly 
committed in the Supreme Court.91 In finding Macasaet guilty of contempt, 
the Court held that the published articles of Macasaet “ha[d] crossed the line, 
as his are baseless scurrilous attacks which demonstrate nothing but an abuse 
of press freedom.92 The Court categorized the articles as having “no 
redeeming value in furtherance of freedom of the press” that does nothing but 
“damage the integrity of the High Court, undermine the faith and confidence 
of the people in the judiciary, and threaten the doctrine of judicial 
independence.”93  

 
Conclusion 

 
Based from the following, it is clear that “contempt by scandalizing of 

the court” is interested in protecting the image of the judiciary, rather than the 
undue influence such publications may cause to its members. While no 
standard is expressly mentioned in the aforecited cases, it can be deduced that 
the threshold for contempt by scandalizing of courts, especially against the 
Supreme Court, is pretty low.   
 
2. The Sub Judice Rule Interpretation 
 

There is not much cases in our jurisdiction analyzing the concept of the 
sub judice rule. The words “sub judice rule” have been mentioned in a handful 

                                                
91 In Re Macasaet, A.M. No. 07-09-13-SC, August 6, 2007, 408-409.   
92 Id. at 450.   
93 Id. 
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of cases as early as 1997,94 however, the Supreme Court only made its first 
discussion of the concept of the rule only in 2009.95   
 
 In Romero II v. Estrada,96 Reghis Romero II asked the Supreme Court 
for a temporary restraining order against the invitations by the Senate in 
relation to certain investments by the Overseas Workers Welfare 
Administration funds in the Smokey Mountain Project. Romero argued that 
the conduct of the Senate hearing would be prejudicial because the issue is 
currently pending in the Supreme Court in Chavez v. National Housing 
Authority.97 The Supreme Court, in rejecting this argument, defined the sub 
judice rule as one restricting “comments and disclosures pertaining to judicial 
proceedings” to avoid undue influence and obstruction of administration of 
justice. The Court also reiterated that it is supported by Sec. 3(d), Rule 71 of 
the Rules of Court.98  

 
In Lejano v. People,99 the case discussed what is infamously known as 

the Vizconde Massacre case.100 Due to the heinousness of the crime and the 
personality of one of the accused Hubert Webb, the entire trial became one of 
the most sensational criminal cases in the history of the country that garnered 
                                                

94 See, e.g., Viva Productions, Inc. v. Court of Appeals, 269 SCRA 664 (1997)(the case only decided 
upon the jurisdiction of the lower courts but the facts indicate that a movie on the life story of the star witness 
of a criminal case was assailed for violating the sub judice rule and a petition for contempt was subsequently 
filed); In re Request for Live Radio-TV Coverage of the Trial in the Sandiganbayan of the Plunder Cases 
Against Former President Joseph E. Estrada, 360 SCRA 248, 271 (2001)(the Court said that live 
commentaries of criminal proceedings might subvert the sub judice rule that media should refrain from 
publishing or airing comments regarding a pending case); Provident International Resources Corporation v. 
Venus, 554 SCRA 540 (2008) (petitioners argued that the recall and cancellation of a previous stock and 
transfer book did not conflict with the proceedings in another civil case as to violate the sub judice rule).  

95 Lejano v. People, 638 SCRA 104 (2010). 
96 Romero v. Estrada, 583 SCRA 397, 398 (2009).  
97 Id. at 401. See Chavez v. National Housing Authority, 530 SCRA 235 (2007). 
98 Id.  
99 638 SCRA 104 (2010).  
100 See e.g., Vizconde Massacre Timeline, PHILSTAR, Dec. 15, 2010, 

https://www.philstar.com/headlines/2010/12/15/639027/vizconde-massacre-timeline; Maan Macapagal, 
Hubert Webb was in PH during Vizconde Massacre, ABS CBN NEWS, June 28, 2011, https://news.abs-
cbn.com/nation/06/28/11/hubert-webb-was-ph-during-vizconde-massacre; Vizconde Massacre: Justice Not 
Served, BUSINESSMIRROR, Feb. 16, 2016, https://businessmirror.com.ph/2016/02/16/the-vizconde-
massacre-justice-not-served. 
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a lot pre-trial publicity.101 However, the main opinion of the case has nothing 
to do with the prejudicial publicity, but mainly tackled the issue of the 
accused’s urgent motion to acquit—which the Court granted.102  

 
The case is relevant for purposes of this dissertation because of Justice 

Brion’s separate opinion, which pointed out the “growing disregard and non-
observance of the sub judice rule, to the detriment of the rights of the accused, 
the “integrity of the courts, and, ultimately, the administration of justice.”103 
While the opinion is merely supplemental, it became doctrinal when it was 
cited in various subsequent sub judice cases.  

 
According to Justice Brion, sub judice rule restricts comments and 

disclosures pertaining to pending judicial proceeding.104 This rule applies not 
only to participants in the pending cases (i.e. members of the bar, litigants, 
and witnesses) but also to the public in general, including media.105  

 
Recognizing that the courts have long grappled with the balancing of 

the public’s right to free speech, and the government’s duty to administer fair 
and impartial justice, Justice Brion proceeded by saying that “while the sub 
judice rule may be considered as a curtailment of the right to free speech, it is 
necessary to ensure the proper administration of justice and the right of an 
accused to a fair trial.”106 Justice Brion reminded that while the Constitution 
gives the citizens the right to speech, it did not give the right to unrestricted 
publicized speech.107  

 
Justice Brion then makes a distinction as the forms of speech the sub 

judice is applicable to. He said that in so far as criminal proceedings are 
concerned, two classes of speech made during the pendency of the 

                                                
101 Lejano v. People, 638 SCRA 104, 155 (2010). (Brion J., Supplemental Opinion). 
102 Id. at 155. 
103 Id. at 192  
104 Id. at 193. (Brion, J. Supplemental Opinion). 
105 Id. at 192. 
106 Id. at 194. 
107 Id.  . 
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proceedings can be considered as contemptuous.108 The first one is comments 
on the merits of the case, and second, intemperate and unreasonable comments 
on the conduct of the courts with respect to the case.109 Justice Brion opined 
that the danger sought to be prevented with the first class of speech is “the 
undue influence it may directly exert on the court in the resolution of the 
criminal case, or indirectly through the public opinion it may generate against 
the accused and the adverse impact this public opinion may have during the 
trial.”110 For the second class, the danger being prevented with this category 
is the impairment of the dignity of the court.111  Keep in mind, however, that 
as explained earlier, Justice Brion cited the New South Wales Law 
Commission Report in creating these categories—the same Law Reform 
Commission Report which differentiated the sub judice rule from the 
contempt by scandalizing the courts. Thus, for purposes of the discussion if 
the sub judice rule, we will not elaborate on the second category by Justice 
Brion. 

 
Going back to the first class of speech, Justice Brion then cited the Law 

Reform Commission of New South Wales as well as local and foreign 
jurisprudence112 on how comments on the merit of the case have affected the 
impartiality of juries, and proceeded to say:  

 
“as may be observed . . . the sub judice rule is used by foreign 
courts to insulate members of the jury from being influenced 
by prejudicial publicity. But the fact that the jury system is 
not adopted in this jurisdiction is not an argument against our 
observance of the sub judice rule; justices and judges are no 
different form members of the jury, they are not immune 
from the pervasive effects of media.”113  

 
He then goes to say that “the principle purpose of the sub judice rule is 

to preserve the impartiality of the judicial system by protecting it from undue 
                                                

108 Id. 
109 Id. 
110 Id. at 195.  
111 Id. at 198.  
112 Id. at 196.  
113 Id. at 196-197. 
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influence.114 Additionally, Justice Brion said, citing the Law Reform 
Commission of NSW, that “it is not necessary that the publicity actually 
influenced the court’s disposition of the case; the actual impact of prejudicial 
publicity is not relevant to liability for sub judice contempt.”115  

 
 While Justice Brion said that it is especially applicable to criminal 
proceedings because there is the rights of the accused, he did not elaborate at 
all with respect to its applicability to civil cases. He also did not provide for a 
standard of balancing for the sub judice rule (he only discussed exemptions 
for contempt by scandalizing the courts) which seemingly implies that the 
rights of the accused and the administration of justice prevails over freedom 
of speech. Furthermore, in the discussion of Justice Brion, it is clear that what 
is being prevented by the sub judice rule is the possible adverse effects to the 
impartiality of judges.   
 

In Marantan v. Diokno,116 the case involved police officer Marantan 
who was undergoing a case for homicide, when he got tangled again in the 
more heinous “Atimonan massacre.”117 Marantan filed a petition to cite 
respondents in contempt when the latter conducted a press conference where  
they allegedly “maliciously made intemperate and unreasonable comments on 
the conduct of the Court” as well as the merits of the case, and branded 
Marantan and his other co-accused as being guilty of the murder.118  

 
Relevant to our discussion, the Court explained that the “specific 

rationale” for the sub judice rule is that “courts, in the decision of issues of 
fact and law should be immune from every extraneous influence; that facts 
should be decided upon evidence produced in court; and that the 
determination of such facts should be uninfluenced by bias, prejudice or 
sympathies.119  

                                                
114 Id. at 195. 
115 Id. at 198.  
116 716 SCRA 164 (2014).  
117 Id. at 167-168. 
118 Id. at 169.  
119 Id. citing Romero v. Estrada, 583 SCRA 396 (2009). 
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In dismissing the case, the Court reiterated that a public utterance or 

publication is not to be denied the constitutional protection of freedom of 
speech and press merely because it concerns a judicial proceeding still 
pending in the courts, upon the theory that in such a case, it must necessarily 
tend to obstruct the orderly and fair administration of justice.120 Interestingly, 
the Court said that the freedom of public comment should weigh heavily 
against a possible tendency to influence pending cases.121 Thus the Court used 
the “clear and present danger test”—marking the first time the freedom of 
speech tests were employed in the context of the sub judice rule in our 
jurisdiction.122 
 
 In Romero v. Guerzon,123 Romero filed a petition to cite respondent 
Guerzon for indirect contempt for allegedly violating the sub judice rule when 
Guerzon, in a rejoinder in a deportation case filed against him by Romero, 
indicated therein that Romero has a “sullied reputation as a lawyer” as 
evidenced by a disbarment case filed against him by his own brother.124 
Through a resolution, the Court rejected the petition, holding that “no undue 
influence, let alone a threat to the Court’s impartiality, can be ascribed to 
respondent’s language and utterances.” By no stretch of the imagination could 
respondent's statement pose a serious and imminent threat to the 
administration of justice.125 
 

In Re: Show Cause Order in the Decision Dated May 11, 2018 in G.R. 
No. 237428,126 former Chief Justice Sereno was found liable for violating the 
sub judice rule. The Supreme Court held that while Sereno was correct that 
there must exist a “clear and present danger” to be punished under the rules 

                                                
120 716 SCRA 164, 173 (2014). 
121 Id. at 173. 
122 Id. at 172 
123 Romero v. Guerzon, G.R. No. 211816, Mar. 18, 2015.  
124 Id. 
125 Id.  
126 In re Show Cause Order in the Decision Dated May 11, 2018 in G.R. No. 237428, A.M. No. 18-

06-01-SC, July 17, 2018. 
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of contempt, the instant case is “not a contempt proceeding” but an 
administrative matter where the Court is "discharging its Constitutionally-
mandated duty to discipline members of the Bar and judicial officers.”127  

 
Thus, the Supreme Court held that there are actually two ways to deal 

with violations of the sub judice rule—either administratively or criminally. 
In the case of Sereno, what applies is not the Rules of Court, but rather the 
Code of Professional Responsibility and the New Code of Judicial Conduct 
for the Philippine Judiciary which both mandate the strict observance of the 
sub judice rule.128 
 

Conclusion 
 
 As seen from the narration of cases, unlike the contempt by 
scandalizing the courts, the rule on sub judice is more concerned how 
comments made during the pendency of cases could affect the impartiality of 
judges, thereby prejudicing the accused. Thus, the sub judice rule should only 
be applied in criminal proceedings. As can also be observed from the narration 
of cases, the threshold for the sub judice rule is higher than the contempt of 
scandalizing the courts which is the clear and present danger test.  
 

IV. RE-CONTEXTUALIZING THE SUB JUDICE RULE 
 
 In the preceding part of the paper, we have distinguished the sub judice 
rule from the contempt by scandalizing the court which was a common cause 
of confusion based from journal articles and local jurisprudence. In the 
preceding section, we have also established that the rationel behind the sub 
judice rule is to protect the courts from undue influence. The only logical 
conclusion from this is that the sub judice rule applies only in criminal cases, 
as implied by Justice Brion in Lejano, because comments made during the 
pendency of criminal cases could adversely affect the rights of the accused.   
 
                                                

127 Id. at 9. . 
128 Id.  
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Thus, the author proposes the following definition, using as basis the 
earlier discussion, and which we will be using in the remaining parts of the 
paper: 

“the sub judice rule restricts comments that have 
tendency to unduly influence the court, either 
directly in the resolution of the criminal case, or 
indirectly through the public opinion it may 
generate against the accused and the adverse impact 
this public opinion may have during the trial.” 

 
Having properly defined the rule, from this point forward, we will be 

dropping from discussion the concept of contempt by scandalizing the Courts.  
 
 

V. EXAMINING CONSTITUTIONAL LIBERTIES 
 
 Despite having given a proper definition to the sub judice rule and 
restricting its application to pending criminal cases, the application of the sub 
judice rule is not yet clear given that its application involves conflicting 
constitutional liberties. In this part of the paper, we will be discussing these 
conflicting liberties and their contemporary treatment in our jurisdiction.  
 
A.  Liberty of Speech 

 
Our Constitution clearly mandates that no law shall be passed abridging 

the freedom of speech or of the press.129 Freedom of speech protects every 
individual from prior restraint.130 Verily, the elements of freedom of 
expression are: (1) freedom from previous restraint or censorship, and (2) 
freedom from subsequent punishment.131  
 

                                                
129 CONST. art. III, § 4.  
130 CARLO CRUZ & ISAGANI CRUZ, CONSTITUTIONAL LAW (2015). 
131 Id. 
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Chief Justice Panganiban, in ABS-CBN v. COMELEC,132 discussed the 
practical importance of the freedom of expression: 
 

The freedom of expression is a means of assuring individual 
self-fulfillment, of attaining the truth, of securing 
participation by the people in social and political decision-
making, and of maintaining the balance between stability 
and change. It represents a profound commitment to the 
principle that debates on public issues should be uninhibited, 
robust, and wide open. It means more than the right to 
approve existing political beliefs or economic arrangements, 
to lend support to official measures, or to take refuge in the 
existing climate of opinion on any of public consequence. 
And paraphrasing the eminent Justice Oliver Wendell 
Holmes, we stress that the freedom encompasses the thought 
we hate, no less than the thought we agree with. (Citations 
omitted)133 
 

However, freedom of expression is not absolute. They are not immune 
to regulation by the State in the exercise of its police power because while the 
liberty to think is absolute, the power to express such thought in words and 
deeds has limitations.134 

 
It is established that in our jurisdiction, the Court adheres to the "clear 

and present danger" test.135 In setting the standard or test for the "clear and 
present danger" doctrine, the Court echoed the words of Justice Holmes: "The 
question in every case is whether the words used are used in such 
circumstances and are of such a nature as to create a clear and present danger 
that they will bring about the substantive evils that Congress has a right to 
prevent. It is a question of proximity and degree."136 

 

                                                
132 323 SCRA 811 (2000).  
133 Id. at 824. 
134 Id. 
135 See: Primicias v. Fugoso and American Bible Society v. City of Manila; Vera v. Arca, Navarro 

v. Villegas, Imbong v. Ferrer, Adiong v. Comelec and, more recently, in Iglesia ni Cristo v. MTRCB 
136 Id. at 814. 
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The danger must not only be clear—it must also be present.137 "Present" 
refers to the time element; the danger must not only be probable but very likely 
to be inevitable.138 The evil sought to be avoided must be so substantive as to 
justify a clamp over one's mouth or a restraint of a writing instrument.139 
 
B. Right to Impartial Tribunal   
 
 The bill of rights provide for several provisions to protect the rights of 
the accused under Section 14(2). This includes presumption of innocence, 
right to be heard by himself and counsel, be informed of the nature against 
him, have a speedy, impartial and public trial, meet the witness face to face, 
and have a compulsory process to secure the attendance of witnesses and the 
production of evidence in his behalf. 140 

 
The guarantee to an impartial trial only appeared in our Constitution 

starting in the 1973. Prior to that, the 1935 Constitution provides the right to 
a “speedy and public trial.”141 Be that as it may, Bernas argues that the right 
to an impartial treatment is already an aspect of the guarantee of due process 
which have been in our Constitution since time immemorial.142  

 
However, since the rights of the accused are very broad, it is important 

to determine which one must be balanced in relation to the sub judice rule. 
Using our earlier definition, these pertains to comments that can affect the 
impartiality of the courts, or exert undue influence of the Court. 

 
1. Judicial Interpretation on External Influence (Trial by Publicity) 
 

In Materlino v. Alejandro,143 petitioners sought the disqualification of 
the court-martial president for having read newspaper accounts of the 
                                                

137 Id. 
138 Id. 
139 Id. 
140 CONST. art 14, par. 2. 
141 CONST. (1935).  
142 BERNAS, supra note 72 at 526. 
143 32 SCRA 106 (1970). 
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“Jabidah Massacre” which, the petitioners alleged, would unduly influence 
the pending trial.144 The Court in dismissing the case, that the petitioners failed 
to show that the court martial failed to protect the accused from prejudicial 
publicity.145 Furthermore, the Court said petitioner did not contend that the 
respondents have been unduly influenced by the newspaper reports but simply 
said that they might have been because of the "barrage" of publicity.146  

 
From the foregoing, it can be said that Martelino formulated the rule 

that requires an allegation and proof of “actual prejudice.” Fear of prejudicial 
publicity is insufficient.147 The Martelino standard was affirmed in subsequent 
Supreme Court decisions.148  
 

Based from the foreoing discussion, the following may be observed: (1) 
Martelino provides such a high standard as to when publicity becomes 
prejudicial, and (2) the Martelino standard is patently inconsistent with the 
sub judice rule. The Martelino standard requires that there must not only an 
allegation, but proof of actual prejudice— meaning to say, that it must be 
proven after the fact. On the other hand, the sub judice rule, by its literal 
meaning, pertains to cases that are still pending in the Courts.  

 
Why would we have a rule that restricts comments in fear that the rights 

of the accused will be prejudiced, when our standard for prejudicial publicity 
is so high, that it first requires proof that actual prejudice took place? 
 
2. Judicial Interpretation on Impartiality of Courts 

 
Having discussed prejudicial publicity, we now look into another 

element that can fact whether or not a judge could be influenced – his 

                                                
144 Id. at 108-109. 
145 Id. at 115. 
146 Id. at 117.  
147 Oscar Franklin Tan, Justiceis blind but she listens to the radio: procedural remedies ot 

safeguard the rights of the acused from prejudicial media publicity, 81 PHIL. L. J. 431, 437 (2007). 
148 See, e.g., Go v. Court of Appeals, 221 SCRA 397, 404 (1993); People v. Teehankee, 249 SCRA 

54 (1995). Larranaga v. Court of Appeals, 287 SCRA 581, 595 (1998); Estrada v. Desierto, 353 SCRA 452, 
525 (2001); People v. Sanchez, 367 SCRA 520, 526-527 (2001).  
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presumed impartiality. Indeed, in a long list of cases,149 the Supreme Court 
has consistently emphasized that it is not enough that the judge be impartial; 
he must also appear to be impartial. Thus, there is a strong presumption in 
favor of impartiality of judges.  
 

To briefly illustrate this point, in People v. Teehankee,150 the accused 
claimed that his right to an impartial trial was violated because the judge was 
pressured by negative publicity. In dismissing this contention, the Court held 
that “our judges are learned in the law and trained to disregard off-court 
evidence and on-camera performance of parties to a litigation. Their mere 
exposure to publications and publicity stunts does not per se fatally infect their 
impartiality.” It is important to note that the case also cited Martelino.  
 

This discussion, however, should not be interpreted to mean that the 
author believes that Judges are incapable of being impartial. On the contrary, 
there are several cases where the Court found that the judge was impartial,151 
but none of these was in relation to indirect influence from comments made 
by the parties or the public about a pending case which are the ones relevant 
for our discussion. 

 
Conclusion 

 
In the past two subheadings, we discussed the constitutional liberties of 

freedom of speech and the right to an impartial trial. The discussion yielded 
with the idea that the sub judice rule, as interpreted, is consistent with the rules 
on freedom of speech insofar as it employs the standard of clear and present 
danger as discussed in Marantan. We also discussed that in terms of the right 
to an impartial trial, the case law governing prejudicial publicity and partiality 

                                                
149 See, e.g., Austria v. Masaquel, 20 SCRA 1247 (1967); Luque v. Kayanan, 29 SCRA 165 (1969); 
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No. RTJ-14-2399, Nov. 19, 2014; Angping v. Ros, A.M. No. 12-8-160-RTC, Dec. 10, 2012.  
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of judges are inconsistent with the sub judice rule because of the high 
presumption towards non-prejudice and partiality.  

 
 

VI. LIBERTY, PROSPERITY, AND THE JUDICIARY  
 

At the outset, it must be pointed out that the Supreme Court has been 
granted by the 1987 Constitution unprecedented powers, including the duty to 
protect constitutional liberties against grave abuses of any governmental 
instrumentality or body.152 Consistent to this, Justice Vicente Mendoza said 
that protection of civil and economic liberties are done through a system of 
checks and balance, and the judicial review.153  
 

Indeed, the courts possesses the duty to strike the balance between 
rights taking into consideration potential abuses by other governmental 
bodies. Before any attempt to balance any rights found in the Constitution, it 
is imperative to have a better understanding first regarding the hierarchies of 
rights as held by the Supreme Court.  
 
1. Judicial Role in Balancing 
 
 As mentioned at the start of the paper, the Supreme Court has espoused 
the tradition of siding with the oppressed in terms of constitutional liberties, 
but economic rights are better left to the discretion of policymakers. But in 
this paper, since we are talking about the balancing between liberties, what 
happens then?  
 

While discussing the freedom of press, it was mentioned that this is 
accorded the highest rights, even among other liberties, because it is believed 
that all other rights could be protected by the freedom of speech. This is also 

                                                
152 CONST. art. VIII, sec. 1. 
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reflected in various jurisprudence talking about the hierarchy of rights.154 In 
fact, Chief Justice Panganiban has said:  

 
The freedom of expression is a fundamental principle of our 
democratic government. It "is a 'preferred' right and, 
therefore, stands on a higher level than substantive economic 
or other liberties. . . . [T]his must be so because the lessons 
of history, both political and legal, illustrate that freedom of 
thought and speech is the indispensable condition of nearly 
every other form of freedom.155  

 
Thus, perhaps there is no need to balance in that case. However, the 

author is not entirely convinced just yet given that if we trace the origins of 
the judicial pronouncements putting freedom of speech on top of other 
hierarchies, it would be observed that these came from American 
jurisprudence.156 Furthermore, ever since the promulgation of the 1987 
Constitution, it can be argued that the rights of the accused were likewise 
elevated. The 1987 Constitution discarded the Marcosian provisions that 
allowed search warrants to be signed by just any person authorized by law, 
the wanton suspension of writ of habeas corpus together with the right of bail; 
and abolished the death penalty while condemning physical, psychological or 
degrading punishments against prisoners or detainees, and substandard and 
sub human conditions in penitentiaries.157 Furthermore, and as earlier 
discussed, the new Constitution expressly included the “right to an impartial 
tribunal.”  

 
Indeed, in the hierarchy mentioned by Bernas during the 1986 

deliberations, civil and political liberties were afforded the same level, to wit: 
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It is customary to distinguish three concepts: civil 

liberties, political freedoms and economic freedoms. The 
dividing line between these is thin but the distinction is made 
nonetheless. What we propose contains all three concepts. 

 
To civil liberties belong freedom from arbitrary 

confinement, inviolability of the domicile, freedom from 
arbitrary searches and seizures, privacy of correspondence, 
freedom of movement, free exercise of religion and free 
choices involving family relations. Political freedoms 
include the freedoms involving participation in the political 
process, freedom of assembly and association, the right to 
vote, the right of equal access to office, the freedom to 
participate in the formation of public opinion, and also non[-
]establishment of religion or what is popularly called 
separation of church and state. 

 
Economic freedom covers everything that comes 

under the heading of “economic self-determination,” free 
pursuit of economic activity; in general, free choice of 
profession, free competition and free disposal of property. 

 
It should be emphasized, however, that in the 

hierarchy of freedom under existing jurisprudence, 
economic freedom ranks the lowest and it is the freedom 
whose reasonable invasion by the state is easily allowed.158 

 
 Thus, in line with the power of the Supreme Court obligation to settle 
all controversy and to ensure consistent application of the laws, it is duty 
bound to conduct the correct balance that is not applicable to only one 
instance, but will set the general rule as to the application of the sub judice 
rule. To reiterate the words of Chief Justice Fernando in a case where the 
Court was tasked to balance between freedom of expression and the right to 
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suffrage, “[t]he task is not easy, but it is unavoidable. That is of the very 
essence of judicial duty.”159 
 
2. Doctrine of Differential Interpretation on Economic Matters 

 
While we have already established that gag-order is imposed by the 

courts, its invocation can be done by any party—including the government 
through its lawyers. Thus while ultimately the act of censorship is done by the 
courts, the sub judice rule becomes a readily available weapon that may be 
utilized by the executive under the guise of “protection of the rights of the 
accused or the administration of justice” and using the judiciary as its 
extended arm. 

 
 Of course, the issue becomes more perplexing when we acknowledge, 
as mentioned in the first part of the paper, that the sub judice rule is not being 
invoked to protect the rights of any accused, but as a tool to gag a corporation 
that is being taken down based on “legitimate” grounds albeit patently 
political in nature. The case of ABS-CBN can be compared to the case of 
Rappler which was tagged as anti-administration, and at one point, banned 
from entering Malacañang press.160 More than just preventing access to 
Malacañang, the Executive branch attempted to close down the media 
corporation for alleged violation of foreign ownership rules, and also tried to 
prosecute its CEO.161 In the latter case, the sub judice rule was again brought 
to light.162  

 
 Unlike in criminal cases, however, in the case of ABS-CBN and 
Rappler, there is nothing to balance for there is no accused. No fundamental 

                                                
159 Gonzales . COMELEC, 27 SCRA 835 (1969). 
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right other than freedom of speech is being guarded. Thus, the author argues 
that the sub judice rule should not be implemented in such type of cases by 
the Courts on the very simple reason that there being no rights of the accused 
to consider, then freedom of expression should reign supreme.  
 

However, it may also be asked, “should this be treated as a “economic 
policy” that the Supreme Court must exercise its deference to?” 
 
 The answer is obviously no, but there is merit in the discussion on the 
basis of practical realities.   
 

Generally, in construing the economic provisions of the Constitution, 
courts should—absent grave abuse of discretion—defer to the government, 
especially the Executive Department.163 This is the doctrine of deferential 
interpretation on economic matters.164 The rationale behind this doctrine is 
that the judiciary does not have the mandate to decide on matters relating to 
economy and prosperity, and must—as much as possible—defer to the officials 
elected by the people to look after these issues—and who, should they fail, 
could be held accountable as part of democracy.165 Thus, in the case of Tañada 
v. Angara, the Court deferred to the wisdom of the senate when it upheld the 
legislative body’s consent to the ratification of the World Trade Organization 
Agreement, holding that the act of the Senate was a valid exercise of authority 
and the decision whether or not the ratification is beneficial or viable for the 
country is outside the realm of inquiry and jurisdiction.166  
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 36 

However, as argued by Justice Panganiban, the doctrine applies only to 
interpretation of economic provisions of the Constitution.167 Additionally, 
Justice Panganiban opined that “[t]his judicial no-interference rule on 
economic policy should not be taken to mean that the courts will abdicate their 
duty to strike down (1) gravely abusive legislative or executive acts that 
clearly violate the Constitution, the laws, or settled jurisprudence; or (2) those 
that have been issued with arbitrariness, whim, caprice, bias or personal 
hostility.”168 Insofar as rights guaranteeing civil and political liberties are 
phrased as executory by our Constitution, they are susceptible of direct 
application by the courts.169 

 
Thus, despite the fact that the prosecution of ABS-CBN is an Executive 

decision, judicial deference should not operate because what is involved is not 
one of construction of economic provision but rather the propriety of the 
invocation of a prior restraint eforced through the sub judice rule. 
Furthermore, liberties are still being curtailed as the act of invoking the sub 
judice rule by the executive itself constitutes as an attempt of curtailment of 
civil liberties. This requires a fulfillment by the courts of their mandate.  

 
Conclusion  

 
Until this part of the paper, we have discussed the concept of the sub 

judice rule, the rights in conflict, and the role of the judiciary in determining 
the proper balance between the Constitutional rights. However, the 
determination of the proper balance still remains to be unclear; relying solely 
on local jurisprudence and commentaries have proven to be inconclusive. 
Having said this, we now look at how the sub judice rule––a foreign and 
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imported concept––is being applied in other jurisdictions, which perhaps, 
could guide us in determining the proper standard to be applied. .  
 
 

VII. COMPARATIVE APPLICATION 
 
A. United States  
  
 In the United States, free speech is protected by first amendment which 
states that “Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, and 
to petition the government for a redress of grievances.”170 
 
 To encapsulate the treatment of the sub judice rule in the United States, 
we only need to discuss one case, which although promulgated  in 1941, still 
remained to be good luck until now.171   
 

In Bridges v. California,172 the petitioners were held guilty and fined 
for contempt of court by the Superior Court of Los Angeles County because 
of their  comments on a case pending in the Court. On appeal, the petitioners 
argued that the finding of contempt was in violation of their Constitutional 
right to freedom of speech. The Supreme Court applied clear and present 
danger test and found the lower court decision to be “a curtailment of 
expression that cannot be dismissed.”173 Justice Black made this important 
discussion: 

 
We may appropriately begin our discussion of the judgments below 
by considering how much, as a practical matter, they would affect 
liberty of expression. It must be recognized that public interest is 
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much more likely to be kindled by a controversial event of the day 
than by a generalization, however penetrating, of the historian or 
scientist. Since they punish utterances made during the pendency of 
a case, the judgments below therefore produce their restrictive 
results at the precise time when public interest in the matters 
discussed would naturally be at its height. Moreover, the ban is likely 
to fall not only at a crucial time, but upon the most important topics 
of discussion. Here, for example, labor controversies were the topics 
of some of the publications. Experience shows that, the more acute 
labor controversies are, the more likely it is that, in some aspect, they 
will get into court. It is therefore the controversies that command 
most interest that the decisions below would remove from the 
arena of public discussion.174 (emphasis supplied) 

 
In Craig v. Harney175, the petitioners are a publisher, an editorial writer, 

and a news reporter of newspapers published in Texas. The action for 
contempt was in reaction to articles the petitioners had published about a 
pending unlawful detainer case in the county court wherein despite the jury 
having made a verdict twice, the said verdicts were not accepted by the judge.  

 
The assailed articles called the ruling of the judge an “arbitrary action” 

and a “travesty on justice.” Because of these articles, the petitioners were 
found guilty of criminal contempt by the County Court of Neuces County, 
Texas and sentenced to jail for three days. On appeal, the Supreme Court 
reversed the ruling. Justice Douglas, in dismissing the argument that strong 
words were used against the judge said: 

 
The vehemence of the language used is not alone the measure of the 
power to punish for contempt. The fires which it kindles must 
constitute an imminent, not merely a likely, threat to the 
administration of justice. The danger must not be remote or even 
probable; it must immediately imperil.176 
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 Thus, in the United States, the balance is tipped the farthest toward free 
speech,177 and the contempt power could be considered as a negligible device 
for protecting a defendant’s right to a fair trial.178 This liberality becomes 
possible because the courts have learned to resort to other techniques in an 
effort to afford protection to the rights of the accused including postponement 
of trial, change of venue, and a careful voir dire examination of persons called 
for jury duty.179  
 
B. United Kingdom 

 
In the United Kingdom, there is no Constitutional guarantee nor law  

which protects freedom of speech and of the press.180 
 

Thus, prior to 1979, the traditional common law approach was to say 
that if the rights to a fair trial and freedom of speech were found to be in 
conflict, the proper course was to require the media to refrain from publishing 
until all possibility of risk had passed.181 This was the “balance” according to 
common law – trial by newspaper was to be avoided at all cost.  

 
However, in 1979, the European Court of Human Rights through the 

Sunday Times case182 found that the law on strict liability contempt was 
incompatible with Article 10 of the European Convention of Human Rights.183  
 

As signatory to the Convention, the United Kingdom was obliged to 
bring its law in line with the convention through the enactment of the 
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Contempt of Court Act 1981.184 The enactment was supposed to create a 
“permanent shift in the balance of public interest away from the protection of 
administration of justice and in favor of free speech,”185under which the 
present test can be found in Section 2(2) requires a “substantial risk” of 
“serious prejudice.” It has been argued that the test in section 2(2) sets too 
high a threshold for sub judice contempt to be established, resulting in 
contempt being something of a "dead letter" in the UK.186  
 
 Subsequently, Freedom of Expression became a protected liberty under 
Article 10 of the Human Rights Act 1998. As a result thereof, the treatment 
of freedom of expression in the United Kingdom has changed radically as it 
now treats freedom of expression as more than just a mere “residual liberty” 
under the common law.  
 
C. Australia 
 
 In Australia, there is no express protection in the Constitution or in any 
statute to the right of freedom of expression. However, in Nationwide News 
Pty Ltd v. Wills, the Court held that the Commonwealth Constitution of 
Australia contains an “implied guarantee” of freedom of “political discussion” 
and that said implied guarantee limits the statutory powers of the 
Commonwealth.187   
 
 In this jurisdiction, the sub judice rule is defined by common law. 
Publications are guilty of violating the sub judice real if there is a “real and 
substantial tendency” of interfering with the administration of justice.188 The 
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test, therefore, is whether or not the mind of the judge (or jury) may be affected 
by the publication which would prejudice a fair trial.189  
 
 However, the Australian common law provides a clear public interest 
exception to sub judice contempt.190 if the detriment arising from the possible 
prejudice is outweighed by the public interest served by freedom of 
discussion, a person may avoid liability for contempt of publication on the 
ground of the “public interest principle.”  This principle was first laid down 
in the case of Ex parte Bread Manufacturers Ltd191 where it was held that:  
 

“it is will settled that a person cannot be prevented by 
process of contempt from continuing to discuss publicly a 
matter which may fairly be regarded as one of public 
interest, by reason merely of the fact that  the matter in 
question has become the subject of litigation.”192 

 
The public interest principle was broadened in the case of Hinch v. 

Attorney General.193 In Hinch, it was held that courts must engage in a 
"balancing exercise" between the two competing interests to satisfy 
themselves beyond reasonable doubt that the public interest in freedom of 
speech outweighs the public interest in the administration of justice. This 
balancing “exercise”, according to Justice Wilson, starts with scales already 
tilted in favor free speech, and the Court will then tilt the scales in favor of 
protecting the due administration of justice.   
 
D. Singapore 
 

In the case of Singapore, its Constitution expressly includes the 
freedom of speech. However, the same Constitution allows the parliament to 
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impose restrictions on free speech.194 One of the exceptions is the law of 
contempt of court reflected in Section 7(1) of the Supreme Court of Judicature 
Act which gave the High Court and the Court of Appeal the power to punish 
for contempt of court—at least prior to 2017. The laws on contempt can now 
be found in the Administration of Justice (Protection) Act 2016.195 
 

In the new law, sub judice contempt is expressly included under Section 
3(1)(b) of the Act which provides: 

 
3.—(1) Any person who –  

(b) intentionally publishes any matter that — 
(i) prejudges an issue in a court proceeding that is 
pending and such prejudgment prejudices, interferes 
with, or poses a real risk of prejudice to or 
interference with, the course of any court proceeding 
that is pending; or 
(ii) otherwise prejudices, interferes with, or poses a 
real risk of prejudice to or interference with, the 
course of any court proceeding that is pending.  

 
According to Speech by Minister for Law Mr. K Shanmugam,196 the 

clause reflects existing common law197 and that the test is whether it 
prejudices or interferes with on-going court proceedings, or poses a real risk 
of doing so. Hence, it must be shown that it prejudices, or interferes, or poses 
a real risk.198 
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 Until now, there has been no case yet applying the rule. However, the 
law itself provides for examples of what could constitute violations of the sub 
judice rule. These are: (1) publishing an interview with the ex-girlfriend of an 
accused person who is charged with rape, where the ex-girlfriend claims that 
he had also raped her and other women even though the prosecution is 
prohibited from disclosing the accused person’s previous convictions; (2) 
publishing of a photo of a person with fists clenched outside the pub with the 
caption, “vicious pub bully caught” when the identity of the assailant is an 
issue in the criminal proceedings.199 
 
 It would seem therefore that the sub judice rule concept in Singapore 
includes situations not contemplated in our jurisdiction. It is important to note 
that the sub judice rule inclusion in Singapore have raised concerns because 
of how it was broadly drafted and places too much discretion in the hands of 
the Attorney General.200  
   
 

VIII. CONCLUSION 
  
 Based from the foregoing analysis of the sub judice rule application of 
various jurisdictions, while it seems that there is a trend towards liberalization 
of free speech, the path each country chartered to reach the standard is unique. 
Another important observation is there is neither a clear nor consistent 
application of the sub judice rule.  
 

The recognition of the absence of a specific international standard only 
points to the conclusion that the balancing must be done by the courts of each 
nation. But what standards should the courts apply? Justice Richardson of the 
New Zealand Court of Appeal suggests that the balancing should be 
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influenced by the culture and values of the particular community.201 Indeed, 
the peoples of the world have different histories, traditions, cultures, 
ideologies and mindsets.202 Consequently, different approaches will be taken 
towards the same goal of liberty and prosperity.203 But in the final analysis, 
the resulting standard should be a reflection of the Court’s assessment of the 
society’s values.204 

 
Thus, in this attempt to balance, we will factor what we have discussed 

in the initial parts of the paper which are, (1) sub judice rule pertains to 
comments on criminal cases pending before courts that can affect the 
impartiality of judges; (2) the sub judice rule affects the right to free speech 
and the right of the accused from an impartial tribunal; (3) the threshold for 
the sub judice rule is clear and present danger, meaning it would take a high 
level of speech before it can be restrained; (4) prejudicial publicity and 
impartiality is not presumed––on the contrary, prejudicial publicity must be 
proven after the fact, and judges are assumed to be inherently impartial; (5) 
the judiciary has the mandate to protect liberties against government 
intrusions, and in the event two liberties are conflicting, the role of the 
judiciary is to balance; (6) there is no hard and fast rule  when it comes to 
judicial balancing––the judiciary must take into consideration its history and 
context, in order to come up with the proper interpretation.  

 
As we have observed in the previous section, each country has to 

consider its own context – its Constitution, contempt statutes, and other 
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nuances (i.e. the adverse ruling of the ECHR against United Kingdom) for it 
to arrive to its current standard – reflective of the value of the society.  

 
Applying this to the Philippines, it is clear that freedom of expression 

is treated with primacy and high esteem. Looking back at its history, as early 
as Spanish colonization, the Filipinos have fought for the right of Free Speech 
and the refusal of the Spanish Government to grant this right was a prime 
cause of the revolution.205 In fact, the Malolos Constitution, the first 
Philippine Constitution adopted by the First Philippine Republic in 1899, 
already provided that  no Filipino shall be deprived  “of the right to freely 
express his ideas or opinions, orally or in writing, through the use of the press 
or other similar means.”206 Hence, when the privilege was introduced in the 
country through President McKinley’s Instruction to the second Philippine 
Commission, it became a “sacred” reform to the people, protected and carried 
forward, as one would protect and preserve the covenant of liberty itself. 207 
The liberty’s elevation to constitutional status208 as early as the 1935 
Constitution is thus a reflection of our collective belief that freedom of speech 
is an indispensable condition for nearly every other freedom. The high regard 
to the freedom of expression was aptly described by  Justice Malcolm when 
he called it in one case as, “a reform so sacred to the people of these Islands 
and won at so dear a cost, should now be protected and carried forward as one 
would protect and preserve the covenant of liberty itself.”209 
 

However, this right was taken away again, for the second time in our 
recently history. Only a day after the declaration of Martial Law on September 
21, 1972, Ferdinand Marcos ordered the closure of media establishments 
including Manila Times, Daily Mirror, Manila Chronicle, Manila Daily 
Bulletin, Philippine Daily Express, Philippine Herald, among many others. 
This was followed by detention of media personalities known to be critical 
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against the Marcos administration. Shortly after, the Department of Public 
Information issued orders requiring media publications to obtain prior 
clearance, and prohibits the same from producing any form of publication 
without permission from the Department. Then President Marcos issued 
Presidential Decree 33 which “penalizes the printing, possession, and 
distribution of leaflets and other materials … which undermine the integrity 
of the government” and Presidential Decree 36 which cancelled the franchises 
and permits of all mass media facilities allegedly trying to topple the 
government.210  

 
During the implementation of Martial Law, there were no freedom of 

the press, no freedom of speech, no freedom of assembly, no freedom from 
arbitrary arrest, and no guarantee of a fair trial.211 Thus, when the dictator was 
finally ousted, the emerging leaders made sure to pass a Constitution that will 
prevent the happening of another martial law.212  Hence, we cannot talk about 
the 1987 Constitution without taking into consideration the struggles during 
Martial Law.  

 
The 1987 Constitution is one that puts primacy to the freedom of 

expression which has been severely curtailed during the martial law era. 
Quoting Commissioner Nolledo during the constitutional commission 
deliberations on the Freedom of Expression: 

 
 “… for many years under the Marcos regime, we had what 
we called the “silent majority.” Many people lost their 
interest in participating in the affairs of the state, of 
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government, and of society, because . . . their freedoms 
were curtailed. But because of people power, which 
reminded us all that we practice what we call vibrant 
democracy, then democracy will be more meaningful. And 
I know that was the basic reason we added the expression 
“participatory democracy” which means vibrant and living 
democracy. We wanted the Filipino people to know that 
and to keep on practicing a living democracy rather than a 
democracy with few people speaking and with the majority 
remaining in solid silence.”213 

 
Taking the above-discussion in addition to what we have already earlier 

established as to the interpretation and application of the constitutional 
liberties, it is patently clear that in the final analysis, where the right of the 
accused and the right of the freedom of expression are balanced in weight in 
criminal cases, all things being equal, our country’s collective memory and 
high regard for freedom of speech will tilt the scales in favor of protecting said 
freedom.  

 
It must be said, however, that favoring the primacy of the freedom of 

speech does not mean that we are discarding the rights of the accused 
altogether. For instance, in the United States, the right of the accused is 
balanced through employment of other judicial remedies. This is consistent 
with our appreciation of the rights of the accused, and something that is 
available in our courts albeit admittedly not being fully utilized.  

 
To reiterate, in the entire paper, we discussed that the sub judice rule 

must only be applied in criminal case because it must be balanced with the 
rights of the accused. And in the end, the balancing must always be in favor 
of free speech.  
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The author hopes that he was able to show that everything about the sub 
judice rule, its basis, interpretation, application and enforcement, is within the 
control of the judiciary. Thus, any attempt to fix the status quo, would need 
an active and conscious effort of doing so from the judiciary.   
 
 

IX. JUDICIAL ACTIVISM AS RECOMMENDATION 
 

Judicial activism is defined as the “philosophy of judicial decision-
making whereby judges allow their personal views about public policy, 
among other factors, to guide their decisions.214  

 
Because the Supreme Court is mandated by the Constitution to exercise 

judicial power as a means of checking “against all powers of the government 
without exception,” Dean Sedfrey Candelaria argues that the Court 
necessarily thrives on judicial activism.215 Justice Panganiban, on the other 
hand, asserts that by imposing upon all judges the duty to determine issues of 
grave abuse of discretion, the Constitution has mandated the judges to be 
activists.216  
 

According to former Chief Justice Roberto Concepcion, the author of 
the Constitutional provision, the expanded mandate is “actually a product of 
our experience during martial law” where the administration hides under the 
doctrine of political question to propagate repressions of the liberties of the 
people.   

 
It would seem, however, that the Constitution was not successful in 

preventing similar future abuse. The author submits that the situation cited by 
the former chief justice is very akin to the situation of today where the 
executive branch invokes the doctrine of sub judice rule to gag its dissenters 
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as it employs its full force against them through prosecution. A stark 
difference, however, is that during the Marcos regime, it was the chief 
executive, possessing the power of the legislative, doing the censorship while 
repressing other constitutional liberties guised as valid police measures and 
legislative enactments.  

 
In the present situation, the same executive branch represses 

constitutional liberties, but this time, wittingly exploits obsolete judicial 
doctrines to impel co-equal branches to do the silencing for it. It yields the 
same result, but this time, the judiciary—blinded by confusion over contempt 
rules, and thus unable to identify the presence of grave abuse—becomes a 
conduit to the transgression of constitutional liberties, going against the 
constitutional mandate it swore to uphold. Instead of being judicial activists, 
it advertently backpedals into being apologists.  

 
In an article calling for judicial reorganization, Dean Manuel Jose 

Diokno pinpointed the Court’s continued use of procedural and evidentiary 
rules— designed for a jury system when all trials in the Philippines are bench 
trials—as pointing to a “fundamental dysfunctionality” of the country’s 
judiciary system which has hindered it to dispense justice to the people.217 The 
author argues that the same can be said for the sub judice rule which was 
meant to shield juries, who are lay people, from being influenced by external 
comments. Thus, according to Diokno, to be able to truly live to the mandate 
of the 1987 Constitution, the judiciary must make sure that the rules it 
promulgates are responsive to the peoples need.218 This means that 
reorganization must be made, and certain outdated practices must be 
stopped—all of which it has the power to do under the expanded powers it was 
granted by the Constitution. 

 
As true judicial activists, the Court is empowered to treat the 

Constitution as a “living document” by adapting the Constitution’s broad 
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provisions, and interpreting them in light of economics, social justice, and 
cultural developments.219 It is submitted by the author that the Supreme Court 
must charter this path, and in doing so, must abandon the sub judice rule along 
the way. While the entire paper discussed how to properly interpret and 
reconcile the sub judice rule in the current framework, the author submits that, 
in the final analysis, choosing the abandonment of the rule will result into the 
same (since we apply clear and present danger to free speech regardless), if 
not a better situation, especially considering that the sub judice rule today 
continues to be a potential tool to commit injustice. Indeed, to build our nation, 
we must look at the lessons of the past, but more importantly, we must live 
with the realities of the present as we plan for a better future.220 
  

It has been said the judiciary remains to be the weakest among the 
branches of the government.221 This is true because the legislative branch has 
the power of the purse while the executive flexes its muscles through its 
control of the police power of the State and its command of the armed forces 
of the country.222 However, Justice Panganiban believes that this same 
weakness becomes the judiciary’s strength when its dares to speak through 
well-reasoned decisions that rightfully uphold the supremacy of the 
Constitution and the rule of law, for “the strength of the judiciary lies not in 
brute power, but in its moral courage to perform its constitutional duty at all 
odds.223  
 
 At the risk of violating the sub judice rule, the author now submits that 
the court, through the present case narrated in the earlier part of the paper, has 
the opportunity to rule in favor of against the state-invoked sub judice rule, 
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and in favor of freedom of speech, in consonance with its duty to protect 
constitutional liberties and guard against abuse by governmental entities.  
 
 


