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ABSTRACT 
 

 ___________________________________________________ 
 

As the real value of wage levels in the Philippines continue 
to plateau vis-à-vis current nominal wage levels, it has become 
inevitable to question whether or not current wage levels fall 
within the standard of living wages. Considering that the 1987 
Constitution declares that workers are entitled to living wages and 
family living wages, this paper explores the possibility of enforcing 
such right within the ambit of judicial power. In examining the 
question of justiciability of the right to a living wage, this paper 
uses Chief Justice Artemio Panganiban’s Dual Standard of Judicial 
Review and Amartya Sen’s Capability Approach in correlating the 
right to a living wage to the principle of liberty to warrant judicial 
review. This paper examines the Records of the 1986 
Constitutional Commission and relevant jurisprudence using 
socio-legal approach wherein the intent of the framers of the 
Constitution and the contemporary interpretation of the Court on 
the right to a living wage is put to the fore.  
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I. 
INTRODUCTION 

 
The stability of the economy does not depend on the employer 
alone, but on government economic policies concerning 
productivity in all areas... It is the living wage of the workers which 
is the basis of a stable economy. If the company cannot pay a 
living wage, it has no business operating at the expense of the lives 
of its workers from the very start. 

Philippine Apparel Workers Union v. NLRC1 
 
 The question on wages occupies a spot among the most sensitive issues 
that affect ordinary Filipinos. As both a source of livelihood for the worker and 
a constant factor in calculating costs for businessmen, the negotiation tables on 
wages across the region become a marketplace for the price of labor. However, 
as it is often forgotten, human labor cannot be easily seen as a factor of 
production – a cog in the machine. More often than not, labor has been 
neglected as a means of self-expression and a penultimate means of translating 
the human mind into an object capable of manifesting itself to others.    
 
 Coming from this perspective, labor unions often describe current wage 
levels in the Philippines as libing (funeral) wage, a sad note that indicates how 
wage levels seem to decrease the standard of living instead of raising it. Does 
this mean that there is no other way to raise wages to a level that capacitates 
workers to see labor not only as a source of livelihood but a means to reach full 
human potential?  
 
CURRENT MINIMUM WAGE VIS-À-VIS LIVING WAGE 
  
 The Constitutional guaranty of the right to a living wage cannot be fully 
comprehended unless such concept is translated into monetary value. The 
determination of the minimum wage by various Regional Tripartite Wages and 
Productivity Board (RTWPB) is provided for in the Rules of Procedures for 
Minimum Wage Fixing. Under the Rules, the National Wages and Productivity 
Commission (NWPC) has divided the criteria into four categories: the first 
refers to the needs of workers and their families, which includes demand for 
living wage, wage adjustment vis-à-vis Consumer Price Index, cost of living and 
changes therein, needs of workers and their families, and improvements in 

																																																								
1 Philippine Apparel Workers Union v. NLRC, 3 PHIL 599, (Jul. 31, 1981). 
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standard of living; the second category identifies the capacity of the employer 
to pay which includes the employer’s fair return of capital investment and 
economic productivity; the third criterion refers to comparable wages and 
incomes using prevailing wage levels; and the final criterion is the requirements 
of economic and social development that aims to induce industries to invest in 
the countryside, effects on employment generation and family income, and 
equitable distribution of income and wealth along the imperatives of economic 
social development.2 
 
Wage Levels and Labor Productivity in the Philippines 
 
 To investigate whether or not current wage levels are at par with the 
demands of living wages, it is essential to present facts as to the movement of 
current wages throughout time vis-à-vis its real value, taking into account the 
rise in the price of basic goods. Based on the data provided by the NWPC on 
the wage levels in NCR, the region with the highest minimum wage level in the 
Philippines, it is undeniable that nominal wages have been on the rise since 
1989 with the passage of Republic Act No. 6727. Figure 1 reflects the 
movement of nominal wage levels pursuant to the passage of R.A. 6727 and 
the subsequent Wage Orders issued by the RTWPB-NCR. On the other hand, 
real wages are computed based on the value of the nominal wage based on 
2000 prices. This figure mirrors the extent of the value of the wage for a given 
year considering the adjustments brought about by the rise of the cost of a 
predetermined market basket of consumer goods, reflected in the Consumer 
Price Index (CPI). 

Graph made by the author based on data from PSA, BSP, and DOLE-NWPC 
																																																								
2  DEPARTMENT OF LABOR AND EMPLOYMENT – NATIONAL WAGES AND PRODUCTIVITY COMMISSION, 

FREQUENTLY ASKED QUESTIONS, (Feb. 20, 2018), http://www.nwpc.dole.gov.ph/faqs.html. 
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FIGURE 1
Wage Levels in the National Capital Region

Nominal	Wage	Level	 Real	Wage	Level	(2000=100)	 CPI	
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The data on Figure 1 notes that despite the rise of nominal wages since 

1989, the value of real wages based on 2000 prices has plateaued. It should be 
further noted that there exists a wide gap between nominal and real wages, thus 
indicating that the increase of nominal wages does not reflect the rise of wages 
necessary to cope up with the constant increase in the prices of consumer 
goods.  

 
This stands in contrast with the increase of labor productivity as 

reflected in Figure 2. Labor productivity is defined as the value that every 
worker contributes to total economic activity, which is derived by dividing the 
Gross Domestic Product with the number of workers in the workforce.3 The 
data indicates a constant increase in labor productivity in both nominal and real 
terms.  This means that an increase in the number of workers accounts for 
increased production between the periods of 1991-2016.  

Graph made by the author based on data from DOLE-NWPC 
 

It can then be deduced that the continuous increase in overall worker 
productivity is not reflective of compensation in the form of wages, as the 
latter remains to be stagnant. It seems that any increase in wages does not align 
with increasing prices of consumer goods, reflecting a gross inequity that 
Filipino workers face: they do not share the just fruits of the increased value of 
their contribution to economic growth.  

 
 
 
 

																																																								
3  PHILIPPINE STATISTICS OFFICE, DEFINITION OF TERMS, (February 20, 2018), 

http://dews.psa.gov.ph/Terms.aspx 
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Calculating Living Wage 
 
 In the working paper of the International Labor Organization entitled 
Estimating a Living Wage: A Methodological Review,4 five organizations and scholars 
propose different ways to compute the living wage in developing countries 
such as the Philippines, such as: 1) Social Accountability International (SAI); 2) 
Asian Floor Wage Alliance (AFWL); 3) Institute for Labor Science and Social 
Policy and World Bank; 4) Anker; and 5) World of Good Development 
Organization. However, due to the limitation in the data that is provided by the 
PSA, only the living wage calculation by the AFWL is available.  
 
 The AFWL calculation is based on the calculated wage sufficient for 
decent living among garment workers which includes basic needs of food, 
shelter, health, and education for a family composed of one worker and a mix 
of either two adult dependents, one adult and two children dependents, or four 
children dependents.5 According to the AFWL, the current living wage across 
Asia is computed at PPP$ 1181, or Php 23,856.00 a month, or at Php 994.00 a 
day.  
 

Graph made by the author based on data from DOLE-NWPC and PSA data 
 

The term “living wage” is defined in a 2001 study of the NWPC entitled 
Development of Methodology for Estimating the Living Wage6 as “the amount of family 

																																																								
4 Richard Anker, Estimating a Living Wage: A Methodological Review, International Labor Organization, 113-117 

(2018) http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---
travail/documents/publication/wcms_162117.pdf 

5  Asia Floor Wage, Asia Floor Wage: What is it and why do we need one?, (Feb. 19, 2018), 
https://asia.floorwage.org/what 

6 As cited in H.B. No. 1722, 14th Cong.(2007), S.B. 1393, 14th Cong.(2007), and Danilo Arao, Wages Still 
Insufficient for Decent Living, (Feb. 19, 2018), http://bulatlat.com/news/6-22/6-22-wages.htm 
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FIGURE 3
Nominal Wages vis-a-vis Living Wage in the National Capital Region
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income needed to provide for the family’s food and non-food expenditures 
with sufficient allowance for savings/investments for social security so as to 
enable the family to live and maintain a decent standard of human existence 
beyond mere subsistence level, taking into account all of the family’s 
physiological, social and other needs.”7 The family unit, in this case, is a family 
of six.8 Based on the explanatory note of House Bill No. 1722 filed on the 
Fourteenth Congress, the living wage of a family of six is pegged at Php 786.00 
per day as of May 2007. Adjusted to accommodate inflation rates, the living 
wage for 2018 is at an estimate of Php 1325.80 per day. Figure 3 above shows 
the wide gap between the nominal wage levels determined by the RTWPB of 
NCR and the living wage adjusted for inflation from 2007 – 2018. 
 
 With these facts in mind, it is clear that the current wage levels are far 
below the envisioned living wage espoused by the Constitution and the NWPC, 
even in NCR where the highest minimum wage is imposed. The current living 
wage is a far cry from compensation ideal for a family to live a decent life free 
from the uncertainty of whether or not there would be food in their tables the 
next day. It is from this destitution that the common worker continues to 
struggle from day in to day out, while a decent family wage remains to be a 
floating castle in the air that every worker continues to dream about. It is this 
factual milieu that this paper seeks to address.  
 
RATIONALE OF THE STUDY 
 

The backbone of any economy is the relation of labor to capital. As an 
economic policy under a capitalist model seeks to strive toward efficient 
production and distribution of goods and services with the least amount of 
cost, such policy inevitably touches the value and function of labor in 
economic production. However, as labor in the production function involves 
the human workforce, the government recognizes that Filipinos deserve 
adequate social services, full employment, a rising standard of living, and an 
improved quality of life.9  
 

In the same way that price functions as the point where basic economic 
models of supply and demand meet, the demand for labor in economic 
production is determined by wages. However, the issue of wages has a clear 
human dimension that affects all workers unlike how price manages the supply 
																																																								
7 Id.  
8 H.B. 1722, infra 
9 Ph. CONST. art II, § 9. 
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and demand for commodities and services and how a free market can use price 
as an instrument to balance both. As wage is a primary source of income for 
42.1M Filipinos belonging to the labor force with a participation rate of 
60.6%,10 wage is a public policy issue that the government has struggled to 
balance with. To equalize the interests of businesses and workers, the State 
passed RA 6727, otherwise known as the Wage Rationalization Act which aims, 
viz: “to rationalize the fixing of minimum wages and to promote productivity-
improvement and gain-sharing measures to ensure a decent standard of living 
for the workers and their families; to guarantee the rights of labor to its just 
share in the fruits of production; to enhance employment generation in the 
countryside through industry dispersal; and to allow business and industry 
reasonable returns on investment, expansion and growth.”11 
 

The Constitution is clear in its language that workers are entitled to a 
living wage12 and Filipino families are entitled to a family living wage.13 In relation to 
Sec. 9, Art. II, it has been the policy of the State to use its powers to guarantee 
that wages are sufficient to give the Filipino worker a decent and prosperous 
life. Chief Justice Artemio Panganiban has recognized that though Philippine 
courts have been bulwarks in safeguarding liberty, “courts need to contribute to 
the achievement and nurturance of prosperity”.14 This has even been expanded 
to mean that seeing access to justice to marginalized sectors of society is a 
means to achieve development. However, it should be noted that in his 
assertion on the dual standard of judicial review, he posits that “in cases of 
liberty, the scales of justice weigh heavily against the government and in favor 
of the people… in cases involving prosperity and development issues, 
deference is generally accorded to the political branches of our government, 
namely, the Presidency and Congress.”15  

 
As the issue of living wages highly involves both the capacity of man to 

exercise his liberties and the ability to live a prosperous and decent life, the 
main point that should be resolved is how the government, especially the 
judiciary, can use the existing legal mechanisms to raise minimum wages to 

																																																								
10  PHILIPPINE STATISTICS AUTHORITY. EMPLOYMENT SITUATION IN JULY 2017, (Feb. 3, 2018), 

https://psa.gov.ph/content/employment-situation-july-2017 
11 Wage Rationalization Act, Republic Act No. 6727, § 2 (July 25, 1988) 
12 Ph. CONST. art XIII, § 3 
13 Ph. CONST. art XV, § 3 par. 3 
14 Artemio V. Panganiban. Safeguarding the Liberty and Nurturing the Prosperity of the Peoples of the World. 82 PHIL. L.J. 

178 (2007) 
15 Id. 
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such standard. As the question of wages involves both economic and political 
rights, where should the scales of justice tip heavily in favor of? 
 
STATEMENT OF THE PROBLEM AND OBJECTIVES 
 

This paper seeks to resolve the question as to whether or not Philippine 
courts can judicially take cognizance of the right to a living wage as guaranteed 
by the Constitution. Corollary to this question, the following sub-questions 
must be answered:  
 

1) What are the possible legal justifications for Philippine courts to 
take cognizance of the right to a living wage as a justiciable question? 
 
2) Should Philippine courts decide that the right to a living wage is a 
justiciable question enforceable under the judiciary, how does this 
balance out with CJ Panganiban’s postulate on judicial review?  

 
SCOPE AND LIMITATION OF STUDY  
 
 This paper shall be limited to exploring the possibility of the right to a 
living wage to be justiciable and enforced in Philippine courts. This paper will 
not attempt to propose the enforcement of such right through the exercise of 
either legislative or executive power. It further presupposes that all 
administrative remedies have been exhausted and the resort to the enforcement 
of the right is through the judiciary. 
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II  
REVIEW OF RELATED LITERATURE 

  
This chapter has two parts: the first will provide a cursory presentation 

of current literature on the issue of justiciability of questions raised before the 
Supreme Court, as the second part will discuss on existing literature on the 
issue on living wage and similar economic rights in the Philippines and abroad.  
 
Power of Judicial Review in the Philippines 
 

In understanding the definition of powers of the judiciary under Art. 
VIII § 1 of the 1987 Philippine Constitution, authorities have often posited that 
the judicial power of the court is divided into two: the Case and Controversy 
clause and the Grave Abuse of Discretion clause. 

 
In Angara v. Electoral Commission, the court ruled that the first clause in 

the power of judicial review is “limited to actual cases and controversies to be 
exercised after full opportunity of argument by the parties, and limited further 
to the constitutional question raised or the very lis mota presented.”16 On the 
other hand, the Grave Abuse of Discretion clause, is defined as an exercise of 
power “in an arbitrary or despotic manner by reason of passion or personal 
hostility, and must be so patent and so gross as to amount to an evasion of a 
positive duty or to a virtual refusal to perform the duty enjoined or to act at all 
in contemplation of law.”17|17 
 

The weaving of both clauses posits that either the Grave Abuse of 
Discretion clause is an exception to the Case and Controversy clause or the 
latter is an extension of the former.18 As posited by Lumba, regardless of 
perspectives in understanding the relationship between the two clauses, the 
element of injury-in-fact may be deemed unnecessary for courts to take 
cognizance of questions submitted as a party claiming relief can either invoke 
an infringement of a public right19 or a call for the court to exercise its duty 
under the Constitution.20  

																																																								
16 G.R. No. 45081 (Jul 15, 1936) 
17 Tañada v. Angara, G.R. No. 118295 (May 2, 1997) 
18 Solomon F. Lumba. The Problem of Standing. 83 PHIL. L.J. 718, 731 (2009) 
19 As explained by Lumba, the concept of public right arises from the fact that any infringement of the 

government to the rule of law as a measure to prevent tyranny arouses the public’s interests on such 
violation. Thus, this gives rise for suits to prevent such abuses. 

20 LUMBA, supra note 18 
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In, Sps. Mirasol v. Court of Appeals,21 the Supreme Court held that in 
tackling constitutional issues, the following requisites must be present: 1) an 
actual case calling for the exercise of judicial review; 2) the case is ripe for 
adjudication; 3) this being raised at the earliest opportune time, and 4) the issue 
of constitutionality must be the very lis mota of the case. Apart from these 
requirements, questions submitted for determination should be raised by a 
proper party, or by a party possessing locus standi.  
 

Though locus standi is deemed as the “very heart of judicial function”22 
issue on locus standi has been constantly changing, rendering such requirement 
of justiciability unclear. In the Philippines, there exists two schools of thought 
on locus standi: The Proceduralist School that sees this question as subservient to 
the duty of the Court to resolve issues on rights and obligations enforceable 
under law, and the Jurisdictionalist School that sees locus standi as an integral 
part of determining the court’s jurisdiction to decide on a case.23 As aptly 
discussed in Tiojanco, the Supreme Court determines the issue of locus standi, 
viz: 

 
…either by using standards that narrowly focus on the directness of 

the injury or the generalized nature of the claim, or by summarily waiving the 
requirement altogether. The Court seldom, if at all, disposes of a standing 
issue in terms of the proper role of the judiciary in our system of separated 
governmental powers.24  
 
In addition, the justiciability of a particular issue should also be 

distinguished from it being a political question. It has been argued that with the 
exercise of the Legislative and Executive branches of its function as a question 
of fact, it is inevitable to deduce as to how the Court would appreciate such 
exercise as a truly political question or not truly political question.25 
 
On Living Wages and other similar Economic and Social Rights 

 
In discussing the difficulty in enforcing the right to food, Torres 

recognizes that the relative non-enforceability of economic and social rights 

																																																								
21 G.R. No. 128448, (Feb. 1, 2001) 
22 Sanlakas v. Executive Secretary, G.R. No. 159085, 159103, 159185, 159196, (Feb. 3, 2004) 
23 for more, see Bryan Dennis Tiojanco, Stilted Standards of Standing, The Transcendental Importance Doctrine, and the 

Non-Preclusion Policy they Prop, 86 PHIL. L.J. 605 (2012). 
24 Id. at 641 
25 Skarlit Labastilla, Dealing with Mutant Judicial Power: The Supreme Court and its Political Jurisdiction, 84 PHIL. L.J. 2, 

10 (2009). 
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(ESR) compared to civil and political rights (CPR) is due to the literature on 
justiciability of ESR being bereft in legal scholarship, explaining further: 

 
The status of ESC rights as “second class” is brought about by the 

failure to develop is literature, oddly because it is considered as insufficiently 
precise for enforcement. What then needs to be done is to institute a series 
of mechanisms precisely designed to define its meaning, just as what has 
been the approach and natural course of development of civil and political 
rights.26 

 
 This is further concurred with by Eriksson, stating that the reason for 
the usual non-justiciability of the right to living wages is that ESR is too closely 
related to the formulation of public policy and thus can be raised as a political 
question, as these rights are too “vague and lack specificity.”27  
 

Interestingly, the failure of ESR to stand on the same pedestal as that of 
CPR is primarily due to the reinforcement of latent capitalist mindset in 
understanding that the usual concerns on ESR (i.e. the right to food in this 
case) is not a primary duty of the State but a “responsibility of individuals to 
fend for themselves.”28 Torres posits that this existing frame of thought relies 
on the provision of living wages for these rights to be attained. Thus, it can be 
deduced that the prevailing understanding on the enforcement of other ESR 
primarily relies on providing sufficient living wages as the government sees that it 
has no business in enforcing ESR on due to a liberal and capitalist frame of 
understanding.  
 

Following the prejudice of the traditional school29 of thought on ESR as 
cited by Torres, it seems counterintuitive that the identification of living wages as 
a means to secure ESR and the inherent tendency of liberal capitalism to ensure 
increased production of goods with the least cost entails the suppression of 
wages to the minimum as to prevent it from diverting costs from possible 
profit.  

 
On the justiciability of ESR, Torres mentions that what makes ESR 

enforceable as similar to CPR is the fact that discrimination in the enforcement 
																																																								
26 Karen Andrea Torres, Justiciability of the Right to Food Before Philippine Courts, 87 PHIL. L.J., 619, 628 (2013) 
27 Stina Eriksson, The Right to a Living Wage: The Obligations of State Parties to the International Covenant 

on Economic, Social, and Cultural Rights to Realise the Right to a Living Wage (2015) (published 
M.A. Thesis in International Law, Uppsala Universitet) 

28 TORRES supra note 26, at 627 
29 Characterized as that which believes that civil and political rights enjoy preference in their enforcement 

compared to economic, social, and cultural rights.  
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of rights violates principles of human rights as independent, interdependent, 
and indivisible. The 1987 Limburg Principles on the Implementation of the 
International Covenant on Economic, Social, and Cultural Rights (ICESCR; 
Limburg Principles) clearly provide that States are bound not only to create 
legislative interventions to implement the provisions of the ICESCR but also to 
ensure States provide for “effective remedies including, where appropriate, 
judicial remedies.”30  

 
Furthermore, Ashbjørn Eide posits that the concept of justiciability of 

ESR can change over time as it reflects the legal and philosophical views 
influencing the relationship between the State and its courts.31 It can be said 
that the enforcement of ESR relies not only in enacting legislative measures in 
national legislatures but also in making these rights as justiciable questions in 
municipal courts. The primary objection in making ESR justiciable strongly 
comes from the “political question doctrine”, thus infringing upon the 
prerogative of the legislature and executive in chiseling the fine contours of the 
welfare state.32 Thus, it has been posited that making ESR justiciable may 
essentially allow people to participate in the deliberations through judicial 
interpretation is subjected to wider public reason.33 

 
 The prominence of social and economic rights have been attributed to 
four factors: 1) level and nature of societal organization through the use of law 
as a vehicle of social change; 2) degree of the political achievement of these 
rights in contrast to State or private failure; 3) judicial culture and the degree of 
judicialization of human rights overcoming the dichotomy of negative (civil and 
political) and positive (economic, social, and cultural) rights; and, 4) the way in 
which human rights are understood, valued, and embedded in a particular 
society.34 Thus, the realization of ESR as justiciable controversies in courts also 
rely on how these rights shape the structures in which they are placed and at 
the same time how these structures treat ESR. Thus, its justiciability depends 
on how ESR is embedded in policy-making, policy-enforcement, judicial 

																																																								
30 ESCR-NET. LIMBURG PRINCIPLES ON THE IMPLEMENTATION OF THE INTERNATIONAL COVENANT ON 

ECONOMIC, SOCIAL, AND CULTURAL RIGHTS, (Jan. 28, 2018), https://www.escr-
net.org/resources/limburg-principles-implementation-international-covenant-economic-social-and-
cultural  

31 Ashbjørn Eide, Economic, Social, and Cultural Rights: A Handbook 113 (Ashbjørn Eide, et al. ed Martinus 
Nijhoff Publishers (2nd ed, 2001).  

32 Oliver Gerstenberg. Negative/Positive Constitutionalism, Fair Balance, and the Problem Justiciability, 10 INT'L J. 
CONST. L. 904, 906 (2012) 

33 Id., 925 
34 Malcom Langford, Social Rights Jurisprudence: Emerging Trends in International and Comparative Law 9-10. (Michael 

Langford ed, 2009) 
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adjudication, and how it has permeated in the formation of public opinion.  It 
has been suggested that procedural standards in decision-making should 
become subject of litigation.35 
 
 In the United States, it has been proposed that the right to work and the 
right to a living wage be incorporated in the United States Constitution to 
ensure its justiciability under federal and state courts. According to Quigly,36 as 
it is recognized that business interests have always opposed to the idea of a 
living wage while those who benefit from it remain to have a weaker political 
leverage,37 incorporating the said rights in the Constitution ensure the rights of 
workers can be judicially enforced and not subject to political pressures that is 
usually exerted against the legislative and executive branches.  
 
 In the Philippines, various speeches and dissertations have started the 
academic discussion towards the justiciability of ESR, notably the academic 
pieces written by Festin, Pangalangan, and Largo.  
 
 Festin38 draws the possibility of judicalizing ESR through the example of 
the Colombian Constitutional Court on “tutelary rights” where any citizen is 
given locus standi for any governmental action, which may infringe upon a 
fundamental right.39  This is done through an issuance of an order mandating 
the government to formulate programs and intervention to address the 
enforcement of such right.40 Pangalangan41 sums the strong interconnection 
between CPR and ESR. In explaining how both classes of rights intertwine, 
Pangalangan said, “Liberty and prosperity forwards common sense in pursuit 
of uncommon justice. It recognizes how civil and political rights are tightly 
intertwined with social and economic relations—how freedom from fear 

																																																								
35 Katarina Tomasevski. Justiciability of Economic, Social and Cultural Rights, 55 I.C.J. REV. 203, 218 (1995) 
36 William P. Quigly. The Right to Work and Earn a Living Wage: A Proposed Constitutional Amendment. 2 N.Y. CITY 

L. REV. 139 (1998) 
37 Id., 181 
38 GEMY LITO L. FESTIN, “TUTELARY RULES PRINCIPLE” AS LEGAL TOOL FOR EASING ECONOMIC RIGHTS’ 

ACCESS TO JUSTICE IN THE PHILIPPINES, FOUNDATION FOR LIBERTY AND PROSPERITY. (Sept. 15, 
2018) https://forlibertyandprosperity.files.wordpress.com/2018/05/festin-tutelary-rules-principle.pdf 

39 Id., 20 
40 Id., 21. The case cited by Festin is the Abel Antonio Jaramillo Case where the Colombian Constitutional 

Court ordered the government to perform the necessary interventions to address the food needs of 
the people. 

41 RAPHAEL LORENZO PANGALANGAN, ENFORCING LIBERTY AND PROSPERITY THROUGH THE COURTS OF 
LAW: A SHIFT IN LEGAL THOUGHT FROM JURIDIFICATION TO JUDICIALIZATION, FOUNDATION FOR 
LIBERTY AND PROSPERITY.  (Sept. 15, 2018) 
https://forlibertyandprosperity.files.wordpress.com/2018/03/flp-dissertation-contest-first-place.pdf 
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necessitates freedom from want.”42 He identifies that as the Philippines both 
extolls ESR in international law as evidenced by its ratification of various 
human rights instruments, these rights are placed at the backseat as how it is 
treated in municipal law.43 Finally, Largo44 presents that the Supreme Court has 
not shied away from deciding on cases involving economic rights, citing the 
cases of Tatad v. Secretary of the Department of Energy and Republic v. Manila Electric 
Company. In understanding these cases, Largo recognizes that the justiciability 
of ESR is open to a spirited discussion.45 As the Court has the constitutional 
authority to promulgate rules concerning the protection and enforcement of 
constitutional rights, 46  Largo puts forward the possibility of the Court to 
promulgate rules for a “Writ of Prosperity” where ESR can be judicially 
enforced as the same is “textually ingrained in the constitution and in the 
expanded power of our courts.”47  

 
It should also be recognized that there are arguments against the 

enforcement of a living wage, as current economic models often tilt against 
labor and is leaning more favorably toward business. However, fears of 
inflation and unemployment due to the adoption of living wage are not a zero-
sum game. To facilitate the economic shock that may be brought by such 
increase, it may be necessary in some cases to phase in the implementation of 
the living wage.48 Thus, like any enforcement of a right, the rise of wages to fit 
that of a living wage is expected to create economic ripples that should be 
considered when crafting any governmental intervention and gradually infusing 
such policy into society and economy. 

 
 In Bacus,49 the question on the determination of living wages as a right is 
adjunct to the constitutional guaranty of ensuring prosperity and independence 
from poverty through policies that provide adequate social services, promote 
full employment, a rising standard of living, and an improved quality of life for 
all.50 The right to a living wage is part of the right to work under Article 23 of 

																																																								
42 Id., 38.  
43 Id., 6 
44 JOAN S. LARGO, WRIT OF PROSPERITY, FOUNDATION FOR LIBERTY AND PROSPERITY.  (Oct. 25, 2018) 

https://forlibertyandprosperity.files.wordpress.com/2018/10/writ-of-prosperity.pdf 
45 Id., 4. 
46 Ph. CONST. Art. VIII, § 5, par. 5 
47 LARGO, supra note 44, at 21 
48 J.M. Spectar, Pay Me Fairly, Kathie Lee! The WTO, The Right to a Living Wage, and a Proposed Protocol, 20 N.Y.L. 

SCH. J. INT'L & COMP. L. 61, 82 (2000) 
49 Ray Maynard Bacus, Constant Destitution: A Comparison of Philippine Minimum Wage and Living Wage. 59 ATENEO 

L.J. 1007 (2014) 
50 Ph. CONST. Art, II § 9 
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the Universal Declaration of Human Rights.51 To carry out such declaration, 
the International Covenant on Economic, Social, and Cultural Rights 
(ICESCR) provides that State Parties recognize the right to work52 and its 
attached right to the enjoyment of just and favorable conditions of work, 
including the provision of fair wages and equal remuneration for work of equal 
value53. It should also be noted that the right to work and the right to a fair and 
living wage both functions as a source of income and livelihood as well as a 
source of dignity and self-realization.54  
  
 In sum, a review of the literature related to the question under study is 
shows a notable trend of loosening the requirement of locus standi and 
justiciability of questions involving “non-self-executory”  provisions of the 
Constitution in the Philippines. For ESR to be enforceable, there must also be 
a retuning of the understanding of the entirety of human rights as independent, 
interrelated, and interdependent. From the literature provided, the 
enforceability of ESR relies on the acknowledgment that: 1) courts can take 
cognizance of enforcing the right to a living wage as an implementation of a 
public right imbued with public interest; and 2) any worker can be considered a 
real party in interest to fall under the necessity of locus standi, as it involves an 
enforcement of a public right. Guaranties under the Constitution and the 
stipulations under international agreements and declarations on ESR can also 
be deemed as sources for the enforcement of this right. State Parties, in 
carrying out the duties provided in these laws, are to ensure not only the 
passing of necessary legislation but also the assurance that these rights are 
cognizable under their respective judicial systems to enforce these rights.   
 
THEORETICAL FRAMEWORK  
  

To discuss further on the issue on the enforceability of the right to a 
living wage, this paper will be using Chief Justice Artemio Panganiban’s 
framework of Liberty and Prosperity, as well as Amartya Sen’s Capability 
Approach in understanding not only the legal enforceability of this right but 
also how the tackling of this issue would provide flesh and blood to the 
constitutional guaranty of prosperity and freedom from poverty.  

 

																																																								
51 United Nations, Universal Declaration of Human Rights. http://www.un.org/en/universal-declaration-human-

rights/ (last visited Jan. 28, 2018) 
52 International Covenant on Economic, Social, and Cultural Rights, art 6 cl. 1 
53 Id. art 7 cl. a(i) 
54 EIDE, supra note 31, at 143. 
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 In Panganiban’s keynote address during the Global Forum on Liberty 
and Prosperity, he introduced the dual standard of judicial review. In his 
speech, he said, viz: 
 

 Pursuant to this effort to protect liberty and to promote prosperity, our 
Philippine judiciary has leaned towards a dual standard of judicial review. First, 
in cases involving liberty, the scales of justice weigh heavily against government 
and favor of the people – especially the poor, the oppressed, the marginalized, 
the dispossessed and the weak. Laws and actions of government and its 
instrumentalities restricting the fundamental rights of our people to come to the 
courts highly suspect in their constitutional validity. Second, in cases involving 
prosperity and development issues, deference is generally accorded to the 
political branches of our government, namely, the Presidency and Congress. 
 
 Let me add that, as a rule, Philippine courts do not pass upon the merits 
or wisdom of economic policies. These are matters that have been left by our 
people to the President and the Congress to evaluate and decide.55 
 

 To synergize the possible conflict between the possibility of enforcing 
this right and the seeming negative acceptance of this right, this paper will be 
using Amartya Sen’s Capability Approach in understanding the right to living 
wage as an impetus for an individual to increase capability and achieve 
functionings instrumental for holistic development.  
  
 Amartya Sen developed the Capability Approach to address concerns on 
the evaluation of well-being, namely: 
 

1) Evaluation that focuses only on means, without considering what 
particular people can do with them, is insufficient. 
2) Evaluation that focuses only on subjective mental metrics is 
insufficient without considering whether that matches with what a 
neutral observer would perceive as their objective circumstances. 
3) Evaluation must be sensitive to both actual achievements 
(‘functionings’) and effective freedom (‘capability’), and 
4) Evaluation of how well people are doing must seek to be as open-
minded as possible.56 

 
 Sen’s Capability Approach takes its aim on the moral significance of 
individuals’ capabilities of achieving the kind of lives they have reason to 
																																																								
55 PANGANIBAN, supra note 14, at 189 
56  Thomas Wells, Sen’s Capability Approach. Internet Encyclopedia of Philosophy. (Jan. 28, 2018). 

http://www.iep.utm.edu/sen-cap/#H1 
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value.57 As Sen argues, “Economic growth cannot be sensibly treated as an end 
in itself. Development has to be more concerned with enhancing the lives we 
lead and the freedoms we enjoy.” 58  This involves the interplay between 
“functionings” and “capabilities”. “Functionings” is defined as what a person 
does (or can do) with the commodities of given characteristics that they come 
to possess or control.59 On the other hand, “capabilities” is defined as the 
freedom that a person has in terms of the choice of functionings, given his 
personal features and command over commodities.60 As Sen argues that income 
itself cannot be a determinant of development, a living wage contains a 
capability component, as it broadens the choices especially in participation in 
activities of the community.61  
 
 Synergizing these two thoughts, this paper advances the idea that as living 
wages are viewed as a means to improve capabilities, the idea of enforcing a 
living wage can be a method both to protect liberty and foster prosperity. In this 
way, this paper seeks to appropriate the right to a living wage enforceable under 
judicial review, as it not only involves economic policy but also the protection 
of freedoms.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
																																																								
57 Id.  
58 Amartya Sen. Development as Freedom 14 (Knopf, 1999) 
59 Michael Todaro & Stephen Smith. Economic Development 16 (10th ed. 2009). 
60 Id. at 18 
61 Donald Stabile. The Living Wage: Lessons from the History of Economic Thought 95 (Edward Elgar Publishing Ltd. 

2008) 
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III 
METHODOLOGY AND RESEARCH DESIGN 

 
 This study will use a socio-legal approach in exploring the question on 
the justiciability of the right to a living wage. This method posits that the 
analysis of law should be placed in a perspective as to how the law plays its role 
in the creation, maintenance, and/or change of a social situation.62  It values 
how one perceives law as part of the research method.63  The socio-legal 
approach further believes that law and society interact and affect each other, 
rejecting the idea of law as a separate normative institution from society in 
general. As this sees values on the role of law in society, the method is used not 
only to identify questions on validity of actions but also its function.  
 

In understanding legal justifications to enforce the right to a living wage, 
this paper delved into the Records of the 1986 Constitutional Commission and 
the body of jurisprudence involving justiciability of ESRs and the construction 
and interpretation of Constitutional provisions on labor. Data that may be 
retrieved and identified will be analyzed using Sen’s Capability Approach and 
CJ Panganiban’s dual standards of judicial review. It is through this method this 
paper seeks to justify the right to a living wage as an issue that straddles 
between the two standards and that the appropriate judicial action is to take 
cognizance of the question and resolve in favor of its enforcement. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

																																																								
62 David Schiff. Socio-Legal Theory: Social Structure and Law. 39 THE MODERN LAW REVIEW 287, 287 (1976) 
63 Id.  
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IV 
DISCUSSION AND ANALYSIS 

 
UNDERSTANDING “LIVING WAGE” IN THE 1987 CONSTITUTION 

 
 The 1987 Philippine Constitution long recognizes the right of workers to 
a living wage. In the Declaration of State Policies and Principles, the 
Constitution identifies that it is the policy of the State to ensure prosperity 
through adequate social services, promotion of full employment, a rising 
standard of living, and an improved life for all.64 Under the Social Justice 
provisions of the Constitution, the State recognizes that workers are entitled to 
security of tenure, humane conditions of work, and a living wage.65 This is 
further reinforced in the obligation of the State to defend the right of the 
family to a family living wage and income.66 
 
 The concept of “living wage” in the context of the Constitution has 
been subject of intense debate during the deliberation of the 1986 
Constitutional Commission. In the statement of Commissioner Jose C. Colayco 
on his amendment on the concept of shared responsibility,67 he mentions the 
concept of living wage being sourced from Pope Leo XIII’s social encyclical 
Rerum Novarum, citing that living wages do not only pertain to compensation 
sufficient to meet basic biological needs but also social and religious 
opportunities for the worker and his family. 68  From the Commissioner’s 
discussion, it can be deduced that the concept of living wage is inspired by the 
activism of the Roman Catholic Church to uphold workers’ rights without 
falling prey to the vicissitudes of political and social opinion.69 
 

In the Commission deliberations, the term “living wage” was sought to 
be understood as part of “just and humane terms and conditions of work.”70 
																																																								
64 Ph. CONST. Art II,  § 9.  
65 Ph. CONST. Art XIII,  § 3, par. 2. 
66 Ph. CONST. Art XV,  § 3, par. 3. 
67 In this discussion, the Commission ultimately voted against his amendment on the inclusion of the phrase of 

“based on their shared responsibility” after the phrase “promote mutual cooperation between workers 
and their employers”. However, the said principle on “shared responsibility” remains to be present in 
Art. XIII  § 3, par. 3.  

68 RECORDS OF THE CONSTITUTIONAL COMMISSION (hereinafter “RECORDS”), Vol. 3, at 77, Commissioner 
Colayco explaining his amendment. 

69 see Libreria Editrice Vaticana, Rerum Novarum: Encyclical of Pope Leo XIII on Capital and Labor (Feb. 20, 2018), 
http://w2.vatican.va/content/leo-xiii/en/encyclicals/documents/hf_l-xiii_enc_15051891_rerum-
novarum.html 

70 RECORDS, Vol. 2, at 753, Commissioner Davide explaining his objection from excluding “living wage” from 
“humane terms and conditions of work” 
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However, it is here that the concept of living wage has been understood as 
distinct and separate from the terms and conditions of work, as the latter refers 
to “a better place, a habitat for the employees”71 exclusive of compensation.72  
 
 However, the argument as to whether or not the provision on the right 
to a living wage is self-executory can be deduced from the records of the 
Commission itself. A proposal to make the entitlement to security of tenure, 
humane conditions of work, and to a living wage to be subject to the decision 
of Congress evident in the ubiquitous phrase “as may be provided by law” has 
been voted down by the Commission.73 The prerogative of Congress to enact 
legislation was limited to the participation of workers in policy and decision-
making processes affecting workers’ rights and benefits.74  
  

It is also important to focus on the discussion of the Commission on 
Sec. 3(3), Article XV on the right of the family to a family living wage and 
income. During the deliberations, Commissioner Nieva indicated that the said 
provision on the family living wage should be treated like those other 
provisions for health, education, and other services wherein all are subject to 
availability of State funds.75 This statement was based on the question as to 
whether or not a person can seek recourse from the government should an 
employer fail to provide a decent living family wage. It has also been 
recognized that this provision is not enforceable on the conditions present 
during the time in which this was deliberated and that the employer cannot be 
sued for such failure. 76  However, it should be noted that in the same 
deliberations, it was raised that the right to a decent family living wage should 
be defended and promoted by the State.77 
 
 The understanding in the inclusion of the right to a living wage in the 
Constitution can be summed up in Commissioner Lerum’s speech explaining 
his vote adopting the draft of the then proposed Constitution. In his speech, he 
said: 
 

 I am happy that in the social justice provision we have provided for a 
living wage. I think this is necessary because we have to remind the employers 

																																																								
71 Id. Statement of Commissioner Davide 
72 Id. at 754 
73 Id. at 768.  
74 Id. 
75 RECORDS, VOL. 5, at 61, Statement of Commissioner Nieva. 
76 Id., at 60, Statement of Commissioner Nieva. 
77 Id., at 45, Statement of Commissioner Nieva. 
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that workers should be able to maintain themselves adequately so that they can 
be good workers. This is really a reminder to employers to treat their workers 
in the manner that they would want to be treated if they happened to be 
workers themselves.78 

 
Bernas even recognizes that though the provision in Sec. 3, Art XIII, 

specifically the right to “security of tenure, humane conditions of work, and a 
living wage” are not modified by the qualifier “as may be provided for by law” 
as evident in the next sentence (i.e. the right of workers to participate in policy 
and decision-making processes which affects their rights and benefits), this 
does not extend them beyond the reach of valid laws.79  

 
The Records also provide that the provision on the living wage, together 

with other socio-economic rights are but from the well-spring that flows 
through fundamental charters of the Republic from 1935 until the present – 
the persistent incorporation of the idea of social justice. Bernas finds that US 
President Franklin Delano Roosevelt’s New Deal Program influenced the 
advocacy of social justice that first appeared in the 1935 Constitution where the 
welfare of the ordinary worker is of paramount importance.80 

 
Roosevelt’s New Deal Program was the US Government’s intervention 

policy that addressed the negative effects of the Great Depression of the late 
1920’s to the 1930’s. To stimulate the economy to the path of recovery, the 
program was composed of various economic packages including the attempt to 
restore the purchasing power of the workers.81 The heart of the program, 
through the National Industrial Recovery Act, was to make a change in 
industry from starvation wages to living wages.82 To emphasize the importance 
of living wages, Roosevelt said, “no business which depends for existence on 
paying less than living wages to its workers has any right to continue in this 
country.”83 This similar quote attributed to Roosevelt was enunciated in this 
court in its ruling in Philippine Apparel Workers Union v. NLRC which is found in 
the preliminary part of this paper.  

 
The correlation between the introduction of the social justice provision 

in the 1935 Constitution and the New Deal Program is that the framers of the 

																																																								
78 Id, at 922, Commissioner Lerum explaining his vote. 
79 Joaquin Bernas, The 1987 Constitution of the Republic of the Philippines, 1242 (20 ed., 2009)  
80 Id., p. 77 
81 Donald R. Stabile, The Political Economy of a Living Wage: Progressives, the New Deal, and Social Justice 101 (2016) 
82 Id., p. 103 
83 Id. 
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fundamental charter then intended to emphasize the role of the State, not only 
in inhibiting itself from the arbitrary exercise of State powers but also in 
ensuring the liberation of the worker from the limitations of his socioeconomic 
station in life. It can be said that the shackles that restrain the exercise of 
freedom covers both the State’s exercise of coercive and plenary powers and 
the economic, social, and cultural circumstances in which its citizens may 
experience.  The incorporation of the social justice provision then is but an 
essential State function that it is obligated to promote and protect.  
 

Though the 1973 Constitution merely preserved and codified the 
developments in social justice in the previous charter, 84  the social justice 
provision of the 1973 Constitution85 calls for the holistic intervention of the 
State through its three branches of government to pursue this policy. This 
social justice provision is further developed in the 1987 Constitution, having 
included its socioeconomic, sociopolitical, and cultural aspects as part of an all-
encompassing goal of “national development”.86 
 
 From the proceedings and debates discussed above, it can be culled that 
in upholding the 1987 Constitution as a fundamental law espousing the 
principle of social justice, the framers of the Constitution see living wage as an 
inviolable right of the worker and his family. Living wages is further seen as the 
crux that connects the worker to a decent life free from the shackles of 
economic deprivation and poverty. 
 

JUSTIFYING JUSTICIABILITY OF THE RIGHT TO LIVING WAGE: 
JURISPRUDENCE AND CESR GENERAL COMMENTS 

 
 In 1993, the Supreme Court promulgated a novel case around the 
enforcement of a right that had not been found under the Bill of Rights. In 
Oposa v. Factoran,87 the Supreme Court expanded the boundaries of law with 
regard to the enforceability of rights, stating that environmental rights are 
demandable against the State. In this case, petitioners Antonio and Rizalina 
Oposa and other parents representing their children and the “generations yet 
unborn” and the Philippine Ecological Network, Inc. filed a case against the 
																																																								
84 BERNAS, supra note 79, at 80 
85 Section 6, Article II, 1973 Constitution: “The State shall promote social justice to ensure the dignity, welfare, 

and security of all the people. Towards this end, the State shall regulate the acquisition, ownership, 
use, enjoyment, and disposition of private property, and equitably diffuse property ownership and 
profits.” 

86 RECORDS, Vol.2, at 864. 
87 224 SCRA 792 (1993) 
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Secretary of Environment and Natural Resources for the cancellation of all 
existing Timber Licensing Agreements (TLA) issued by the agency and to cease 
and desist from receiving, accepting, processing, renewing or approving new 
timber license agreements.88 Petitioners hinge their cause of action on the 
provision in Sections 15 and 16, Article II of the 1987 Constitution on the right 
of the people to a balanced and healthful ecology in accord with the rhythm 
and harmony of nature and right to health of the people and instill health 
consciousness among them. Under this provision, petitioners claim that the 
continuous operation of logging in the Philippines violate the rights of the 
petitioners as well as the generations to come. In ruling that such rights being 
enforceable, the Court, through then Chief Justice Hilario Davide, Jr. said that 
the right to a balanced and healthful ecology, though not placed under Article 
III, does not mean that, “it is less important than any of the civil and political 
rights enumerated in the latter…[as] it concerns nothing less than self-
preservation and self-perpetuation…advancement of which may even be said 
to predate governments and constitutions.”89 
 

The self-executing nature of the provisions in the Constitution is further 
provided in Manila Prince Hotel v. Government Service Insurance System90 where the 
Court ruled, viz: 
 

…Hence, unless it is expressly provided that a legislative act is 
necessary to enforce a constitutional mandate, the presumption now is 
that all provisions of the constitution are self-executing. If the 
constitutional provisions are treated as requiring legislation instead of self-
executing, the legislature would have the power to ignore and practically 
nullify the mandate of the fundamental law.91 
 

xxx 
 
…In self-executing constitutional provisions, the legislature may still enact 
legislation to facilitate the exercise of powers directly granted by the 
constitution, further the operation of such a provision, prescribe a practice to 
be used for its enforcement, provide a convenient remedy for the protection 
of the rights secured or the determination thereof, or place reasonable 
safeguards around the exercise of the right. The mere fact that legislation 
may supplement and add to or prescribe a penalty for the violation of a 

																																																								
88 Id., at 797 
89 Id., at 804 
90 267 SCRA 408 (1997) 
91 Id., at 431-432, Emphasis supplied 
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self-executing constitutional provision does not render such a provision 
ineffective in the absence of such legislation.92 
 

 In both cases of Oposa  and Manila Prince Hotel, it can be understood that 
the grounds of the non-enforceability of social-economic rights under 
Philippine jurisdiction have waned, thus the Court can readily take these cases 
as justiciable rights. However, these social-economic rights have been observed 
as dormant and under-utilized due to the prior pronouncement of the Court in 
Basco v. PAGCOR 93  considering these rights as “aspirational” thus non-
justiciable.94 Read together, both cases reveal at least three possibilities: 1) the 
Court has liberally opened the possibility of bringing the other provisions of 
the Constitution as a source of right demandable and enforceable by any party 
provided that the party raising the issue can present the four requisites for 
judicial review; 2) the traditional divide between civil-political and social-
economic rights has been gradually toned down, thus restraint in the exercise 
of judicial review may have been relaxed; and, 3) the power to exercise judicial 
review by the Courts, though may be reluctantly resorted, is a potent tool to 
ensure the promotion of the social justice provisions of the Constitution. 
 
 However, this interpretation may find formidable opposition from the 
ruling of the Court in the case of Agabon v. National Labor Relations Commission.95 
In ruling on the validity of the dismissal of petitioners Agabon, Justice Tinga, in 
his Separate Opinion discussed exhaustively the non-enforceability of Sec. 3, 
Article XIII on the protection of labor. He opined, viz: 
 

Thus, the constitutional mandates of protection to labor and security 
of tenure may be deemed as self-executing in the sense that these are 
automatically acknowledged and observed without need for any enabling 
legislation. However, to declare that the constitutional provisions are enough 
to guarantee the full exercise of the rights embodied therein, and the 
realization of ideals therein expressed, would be impractical, if not unrealistic. 
The espousal of such view presents the dangerous tendency of being 
overbroad and exaggerated... This interpretation implies an unimpeachable 
right to continued employment — a utopian notion, doubtless — but still 
hardly within the contemplation of the framers. Subsequent legislation is 
still needed to define the parameters of these guaranteed rights to 
ensure the protection and promotion, not only the rights of the labor 
sector, but of the employers' as well. Without specific and pertinent 

																																																								
92 Id., at 433, Emphasis supplied 
93 G.R. No. 91649, May 14, 1991 
94 Diane A. Desierto, Justiciability of Socio-Economic Rights: Comparative Powers, Roles, and Practices in the Philippines and 

South Africa. 11 A.P.L.P.J 114, 160 (2009) 
95 485 PHIL 248 (2004) 
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legislation, judicial bodies will be at a loss, formulating their own conclusion 
to approximate at least the aims of the Constitution. 
 

Ultimately, therefore, Section 3 of Article XIII cannot, on its 
own, be a source of a positive enforceable right to stave off the dismissal 
of an employee for just cause owing to the failure to serve proper notice or 
hearing. As manifested by several framers of the 1987 Constitution, the 
provisions on social justice require legislative enactments for their 
enforceability.96 

 
 The opinion of Justice Tinga was then incorporated in the main decision 
in the case of Serrano v. Gallant Maritime Service, Inc.97 where it was further added 
that: 
 

Thus, Section 3, Article XIII cannot be treated as a principal source of 
direct enforceable rights, for the violation of which the questioned clause may 
be declared unconstitutional. It may unwittingly risk opening the floodgates of 
litigation to every worker or union over every conceivable violation of so 
broad a concept as social justice for labor. 

 
It must be stressed that Section 3, Article XIII does not directly 

bestow on the working class any actual enforceable right, but merely 
clothes it with the status of a sector for whom the Constitution urges 
protection through executive or legislative action and judicial 
recognition. Its utility is best limited to being an impetus not just for the 
executive and legislative departments, but for the judiciary as well, to protect 
the welfare of the working class.98 

 
 While these rulings may incidentally prove to be an apparent declaration 
of the Court as to the non-justiciability of Sec. 3, Art. XIII where the right to a 
living wage is found, it should be noted that (1) the factual milieu of both cases 
differ from the question on the right to living wage; and (2) the declaration of 
the Court on the non-enforceability of the said provision sweep to include 
other rights not placed at issue on the two cases.  
 

In Agabon, the aim was to determine the entitlement of an employee in 
cases of illegal dismissal without following the requisites of statutory due 
process, and the crux of the controversy in Serrano was the constitutionality of 
Section 10 of Republic Act No. 8042. 99  Though Sec. 3, Article XIII is 

																																																								
96 Id. 
97 601 PHIL 245 (2009) 
98 Id. 
99 Migrant Workers and Overseas Filipinos Act of 1995 



	

 

 25 

collectively interpreted as the rights belonging to labor, this does not foreclose 
the possibility of enforcing other rights listed in the said provision, including 
the right to a living wage. In fact, in Asia Brewery, Inc. v. Tunay na Pagkakaisa ng 
mga Manggagawa sa Asia,100 the Court, in ruling that the Secretary of Labor 
gravely erred in relying on unaudited financial statements in determining the 
wage award, said that such act “unduly deprive[s] labor of its right to a just 
share in the fruits of production and provide employers with a means to 
understate their profitability in order to defeat the right of labor to a just 
wage.” This right is found on the same provision said to be non-enforceable in 
the cases of Agabon and Sereno.  

 
The Court had specifically indicated in Agabon that social justice is not 

based on rigid formulas set in stone and therefore must allow for changes of 
time and circumstance.101 Though the interpretation of the Court in Sec. 3, 
Article XIII in Agabon and Serrano may apparently point out to the non-
enforceability of the rights included therein, this does not hinder the Supreme 
Court in holding these rights as justiciable and readily enforceable. This can be 
done by reinforcing the rule that certain rights in the said constitutional 
provision can be self-executory (akin to the ruling in Asia Brewery, Inc.) or by 
considering the ruling in Serrano as an obiter dictum where such pronouncement 
cannot be considered as a precedent. It can also be that the judicial recognition 
as laid in Serrano is not limited to the heightened level of scrutiny on social 
legislations.102 This judicial recognition can be understood to expand into the 
area of justiciability and enforceability of these rights.   
 
 Juxtaposing these sets of cases (Oposa and Manila Prince Hotel, Inc. on one 
hand vis-à-vis the threat of judicial legislation on questions of policy as raised 
in Basco on the other), the Constitution itself enables the Court to tackle the 
issue of enforceability by ensuring that the right to living wage is an 
enforceable right and not merely a directory policy guideline. Both the words 
of the Constitution and the intent of the framers express that these rights can 
be demanded and that any controversy arising from these provisions are 
justiciable. Incorporating the right to a living wage into the fundamental 
Charter is but putting flesh into the spirit of social justice which is not only the 
role of the Executive and the Legislative branches of the State but also a duty 
of the Judiciary.  
 
																																																								
100 718 PHIL 33 (2013) 
101 Id. 
102 Garcia v. Drilon, G.R. No. 179267. June 25, 2013 
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It should be noted that aside from legislation, States are obligated to 
ensure the provision of judicial and other effective remedies including but are 
not limited to administrative, financial, educational and social measures.103 It 
should be further highlighted that under General Comment No. 3 of the 
CESR, it provides, viz: 
 

Among the measures which might be considered appropriate, in 
addition to legislation, is the provision of judicial remedies with respect to 
rights which may, in accordance with the national legal system, be considered 
justiciable. xxx. In addition, there are a number of other provisions in the 
International Covenant on Economic, Social and Cultural Rights, including 
articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3) which would 
seem to be capable of immediate application by judicial and other organs in 
many national legal systems. Any suggestion that the provisions indicated are 
inherently non self executing would seem to be difficult to sustain.104 

 
 Though it is recognized that the promotion of economic rights are 
within the powers of the Executive and Legislative branches, this does not 
remove the role of Courts in responding to questions involving such rights. 
Under General Comment No. 9 of the CESR, provides, viz: 
 

While the general approach of each legal system needs to be taken 
into account, there is no Covenant right which could not, in the great majority 
of systems, be considered to possess at least some significant justiciable 
dimensions. It is sometimes suggested that matters involving the allocation of 
resources should be left to the political authorities rather than the courts. 
While the respective competences of the various branches of 
government must be respected, it is appropriate to acknowledge that 
courts are generally already involved in a considerable range of matters 
which have important resource implications. The adoption of a rigid 
classification of economic, social and cultural rights which puts them, by 
definition, beyond the reach of the courts would thus be arbitrary and 
incompatible with the principle that the two sets of human rights are 
indivisible and interdependent. It would also drastically curtail the capacity of 
the courts to protect the rights of the most vulnerable and disadvantaged 
groups in society.105 

 
 The justiciability of economic rights may also hinge on international 
commitments of the Philippines in various conventions and agreements 
ensuring the protection and promotion of human rights coupled with the 
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Doctrine of Incorporation as enshrined in Article II, Section 2 of the 
Constitution.106 On the other hand, Panganiban107 puts forward an argument 
that judicialization of the any economic-social right may be done through 
indirect protection through civil-political rights, citing the case of Wallem 
Maritime Services, Inc. v. NLRC where labor is seen as an adjunct to the right to 
property protected by the right to due process.108 However, as will be explained 
later in this paper, it is submitted that the right to a living wage can be 
understood as a right enforceable in itself as it straddles both civil-political and 
economic-social rights. Though apparently seen as economic, this right can be 
understood in light of the inherent emancipatory value of living wages. 
 

DUAL STANDARD OF JUDICIAL REVIEW AND RIGHT TO LIVING WAGE 
 

Chief Justice Panganiban’s dual standard of judicial review calls for the 
exercise of active judicial intervention in cases involving civil-political rights 
while judicial restraint should be exercised on matters involving economic-
social rights.109 Dubbed as the twin beacons of liberty and prosperity, it is 
apparent that the right to living wage as an economic-social right falls where 
judicial restraint is exercised.  This means that the right of workers to a living 
wage may be understood as a policy issue that should be within the province of 
the Executive and the Legislative branches of the government.  

 
However, as shown in the previous chapter, the rulings of the Court in 

Oposa and Manila Prince Hotel, Inc. have raised the possibility of opening the 
right to living wage as a justiciable question by ruling that the Constitutional 
provisions are presumed to be self-executing and that rights demandable and 
enforceable are not just limited to the provisions in the Bill of Rights. In this 
chapter, this paper will further probe into the dynamics of the right to living 
wage to both pillars of liberty and prosperity. Here, this paper will argue that 
the right to living wage straddles both questions of liberty and prosperity – that 
the question of living wage, though apparently economic, is actually civil-
political in nature.  

 
At the outset, the value of the Records of the Constitutional 

Commission is worthy of reiteration. As discussed by then Chief Justice Fernan 
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in the Civil Liberties Union v. Executive Secretary110, the debates and proceedings of 
the Commission may be consulted on but “only when other guides fail as said 
proceedings are powerless to vary the terms of the Constitution when the 
meaning is clear.” Nevertheless, despite them being non-binding, they remain 
to be sources of persuasive value in which “courts are at liberty to avail 
themselves of any light derivable from such sources.”111  Proceeding from this 
point, it is best to peruse the discussions of the Constitutional Commission on 
the apparent variance between civil-political and economic-social rights. In his 
sponsorship speech on the then proposed Bill of Rights, Commissioner 
Joaquin Bernas, juxtaposes both rights:  

 
It is customary to distinguish three concepts: civil liberties, political 

freedoms and economic freedoms. The dividing line between these is thin but 
the distinction is made nonetheless. What we propose contains all three 
concepts.  

 
To civil liberties belong freedom from arbitrary confinement, 

inviolability of the domicile, freedom from arbitrary searches and seizures, 
privacy of correspondence, freedom of movement, free exercise of religion 
and free choices involving family relations. Political freedoms include the 
freedoms involving participation in the political process, freedom of assembly 
and association, the right to vote, the right of equal access to office, the 
freedom to participate in the formation of public opinion, and also non-
establishment of religion or what is popularly called separation of church and 
state. 
 

Economic freedom covers everything that comes under the heading 
of "economic self-determination," free pursuit of economic activity; in 
general, free choice of profession, free competition and free disposal of 
property. 
 

It should be emphasized, however, that in the hierarchy of freedom 
under existing jurisprudence, economic freedom ranks the lowest and it is the 
freedom whose reasonable invasion by the state is easily allowed.112 

 
During her sponsorship speech, Commissioner Nieva, explained the 

raison d’être of the inclusion of the then novel addition of the article on social 
justice in this wise: 

 

																																																								
110 G.R. Nos. 83896 & 83815, Feb. 22, 1991 
111 Dennis B. Funa, Canons of Statutory Construction, 115 (2nd Ed., 2012), citing Henry Campbell Black, 
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Our Committee hopes that social justice will be the centerpiece of the 
1986 Constitution. The rationale for this is that social justice provides the 
material and social infrastructure for the realization of basic human rights the 
enhancement of human dignity and effective participation in democratic 
processes. Rights, dignity and participation remain illusory without social 
justice.113 
 

 Read together, it would seem that the framers placed a greater premium 
on ensuring the justiciability and enforceability of civil-political rights as 
compared to economic-social rights brought about by the Republic’s 
experience during the Martial Law era. However, the Constitution, being a 
living embodiment of the aspirations of the Filipino people, is ought to be 
interpreted in a manner abreast to demands beyond the times contemplated by 
the framers.114 As the rulings of Oposa and Manila Prince Hotel have inevitably 
opened the floodgates of economic and social rights to be within the purview 
of judicial power, there is a need for the Court to recognize the interrelation of 
both classes of rights – or to eradicate the distinction all together. A step 
towards this is the judicial recognition of the demandability of the right to 
living wage. 
 
Living Wage and Republicanism 
 
 The enumeration of political rights as stated by Bernas115 are deeply 
correlated to both right and duty flowing from citizenship and are essential to 
the maintenance of democratic and republican institutions.  Jerold Waltman in 
his book The Case for the Living Wage116 exhaustively discusses the intimate 
relationship between living wage and civic republicanism. One of the main 
theses of Waltman in this work is that poverty and inequality degrade the very 
foundation of republicanism, which inherently places liberty at the heart of its 
existence. Waltman, using Richard Petit, presupposes that for republicanism to 
thrive, domination, either through control of another man (dominium) or 
through the state (imperium) should not be existent, or at least non-intrusive 
should domination be exercised by the state.117 As economical and political are 
intertwined in civic republicanism, Waltman posits that liberty cannot be 
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preserved when poverty and inequality continue to persist as both undermine 
the autonomy of the individual citizen including one’s capacity to participate in 
the democratic political process which a civic republic operates.  
 
 It is in the early case of Moya v. del Fierro118  where the Court through 
Justice Laurel have etched in the annals of jurisprudential history the 
paramount value of republicanism in the then nascent Philippine state. In this 
case, the Court ruled, viz: 
 

Republicanism, in so far as it implies the adoption of a representative 
type of government, necessarily points to the enfranchised citizen as a particle 
of popular sovereignty and as the ultimate source of the established authority. 
He has a voice in his Government and whenever possible it is the solemn 
duty of the judiciary, when called upon to act in justifiable cases, to give it 
efficacy and not to stifle or frustrate it. 

 
 From this pronouncement of the Court, it can be deduced that the 
preservation of the republican project is both a function of the legislative and 
executive branches and a duty of the judiciary. It is through the exercise of 
rights to political participation free from any interference or domination where 
the State, in the exercise of its powers and prerogatives, ensures legitimacy. 
Further, this pronouncement elevates the role of the citizen in preserving and 
promoting the republican project, as the role of the citizen is to serve as the 
wellspring of sovereign power. Thus, the invocation of judicial power in 
ensuring the independence of the citizen in the exercise of his or her political 
right to participate should cover both actual constraints and those, which have 
a reasonable causal connection relative to such exercise. 
 
 As Waltman identified both poverty and inequality as the anathemas of 
civic republicanism and its central principle of liberty, it is the duty of courts to 
reduce, nay eliminate, these constraints in the exercise of political rights which 
necessarily includes the exercise of freedom in the participation in political 
processes and the formation of public opinion. However, in identifying poverty 
and inequality as the constraints to liberty, protecting liberty should come from 
law and such intervention should be that which directly involve the function 
and role of the citizen both as an individual and his or her relation with the 
State. 
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Labor, Wages, and Liberty 
 
 In the same book, Waltman posits that the living wage is a reasonable 
and practical solution to remove the cloud of poverty and inequality that mire 
the preservation and promotion of liberty in a republican government. 
Compared to other interventions seen to address the problem, the protection 
of the right to a living wage goes directly to the heart of the individual citizen 
as it is based on work.119  
 
 In the Philippines, the protection of labor forms an essential part of the 
social justice provisions under the Constitution. In a catena of cases, the Court 
upholds the primacy of the duty of courts to protect labor, ensuring that rights 
appurtenant thereto are protected. Emphatically, the Court in Cebu Royal Plant 
v. The Honorable Deputy Minister of Labor120 ruled, viz: 
 

We take this opportunity to reaffirm our concern for the lowly worker 
who, often at the mercy of his employers, must look up to the law for his 
protection. Fittingly, that law regards him with tenderness and even favor and 
always with faith and hope in his capacity to help in shaping the nation's 
future. It is error to take him for granted. He deserves our abiding respect. 
How society treats him will determine whether the knife in his hands shall be 
a caring tool for beauty and progress or an angry weapon of defiance and 
revenge. The choice is obvious, of course. If we cherish him as we should, we 
must resolve to lighten "the weight of centuries" of exploitation and disdain 
that bends his back but does not bow his head. 

  
 In this case, the Court recognizes the vulnerability of the worker due to 
the economic disparity between him and his employer, a persistent issue even 
at present. Behind the letter of the ruling, it can be gleaned that the worker is 
both a contributor to both economic growth and the legitimization of the 
instrumentality through which sovereign powers are exercised. It becomes 
undeniable that the exercise of dominium against the worker prevents one from 
exercising his capacity, all the more, one’s duty in “shaping the nation’s future”, 
including his or her capacity to exercise political freedoms sans restraint. The 
worker is both the source of power behind the law and the subject of its 
protection, thus this duality clearly flows from civic republicanism. 
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 The relationship between labor, wages, and the preservation and 
promotion of liberty is more evident in Amartya Sen’s capability approach. 
Here, freedom is seen as both a process that allows freedom of actions and 
decisions, and actual opportunities that people can access given the 
circumstances that surround them.121 It should be noted that income is not a 
variable to be considered in removing both poverty and inequality, as these are 
understood as the causes of the deprivation of capabilities.122 However, as 
income is substantial in ensuring an individual’s capability of exercising his 
freedoms,123 it can be understood that a worker’s emancipation from dominium 
brought about by poverty and inequality is through ensuring sufficient wages 
that will fully enable and capacitate him to enjoy the functionings around him. 
Thus, a living wage is in a way both a functioning (as it enables the worker to 
perform things which one may find of value due to the increase of his or her 
disposable income) and a capability (as a living wage capacitates one to attain 
certain functionings one can choose to obtain). It is in this way that providing a 
living wage is emancipatory for a person both as a worker and citizen.  This is 
best summed in the ruling of the US Supreme Court in West Coast Hotel v. 
Parrish,124 where, viz: 
 

The exploitation of a class of workers who are in an unequal position 
with respect to bargaining power, and are thus relatively defenceless against 
the denial of a living wage, is not only detrimental to their health and 
wellbeing, but casts a direct burden for their support upon the community. 
What these workers lose in wages, the taxpayers are called upon to pay. The 
bare cost of living must be met.  

 
Thus, it can be said that the provision of a living wage bears a personal 

function as a means to liberate the worker from dominium, as well as a social 
function where society is unburdened by the inadequacy of means suffered by 
the worker due to inevitable circumstances that surround him. It is when a 
citizen is free from constraints in the exercise of political freedoms that his role 
as a citizen in ensuring liberty in a republican system contributes to the 
strengthening of public reasoning and the promotion of justice.125 As informed 
and unregimented formation of our values requires openness of 
communication and arguments and the unimpeded exercise of political 
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freedoms and civil rights,126 the right to a living wage is but a necessary step to 
liberate the worker (and citizen) from the exploitative nature of labor through 
the provision of sufficient wages and boost his or her self-worth and 
willingness to participate in the affairs of State. The role of the Court is to 
ensure the free and independent and effective participation of the citizen. 

 
Arguments against the justiciability of the right to living wage 
 
 Undeniably, the proposal to make the right to a living wage a justiciable 
question as discussed in this paper is radical as it sees the possibility of opening 
the doors of judicial recourse to enforce this guaranty of the Constitution. 
Corollary to its novelty, it is inevitable that arguments against the justiciability 
of this right are strong and valid points as enforcing the right to living wage will 
usher in the enforcement of other ESR contained in the Constitution. This 
paper will discuss three of the strongest arguments against the justiciability of 
this right in seriatim.  
 

Judicial Activism and 
Counter-majoritarian Rule 

  
 The power of judicial review in the current Constitution has expanded 
the certiorari powers to include grave abuse of discretion amounting to lack or 
excess of jurisdiction. With this expanded power and the erosion of the classic 
divide between political and judicial questions, the question on judicial activism 
has come to the fore – the danger of an unelected tribunal of magistrates 
interfering into the exercise of prerogatives of the political branches of the 
government (i.e. Executive and Legislative).127By its essence, judicial review, as 
being counter-majoritarian, conflicts with democracy.128 
 
 However, a strong counter-argument to the claim of counter-
majoritarianism is that the current set-up and the attendant powers and 
prerogatives of the Court are consistent with the concept of the Rule of Law.  
The exercise of judicial power by the Court is considered as a “necessary legal 
check on popular opinion to protect minorities against a ‘tyranny of 
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majority.’” 129  Coming from this position, the role of the Court, though 
seemingly counter-majoritarian, is to uphold the letter and spirit of the law as 
etched in the fundamental charter where all government powers flow. The 
expanded power of judicial review by the Court, and corollarily judicial 
activism, comes from the collective experience of the Filipino nation from 
Martial Law.130 Cecilia Muñoz Palma better describes the description of this 
power, where she sees the role of the judiciary as the “guardian of the 
Constitution, protector of the people's rights and freedoms, and repository of 
the nation's guarantees against tyranny, despotism and dictatorship.”131 
 
 From this, the argument that making the right to a living wage as a 
justiciable question as an exercise of judicial activism and counter-
majoritarianism should not deter Courts on taking cognizance of the right. The 
exercise of judicial power in this case is but an exercise of a mandate by 
Constitutional fiat. As it is right now, judicial activism and counter-majoritarian 
rule are but inherent in the existing set-up in the Constitution. However, these 
should not be considered as threats to democratic institutions as the Courts 
serve as checks to political branches that may succumb to popular pressures 
that may prove to be contrary to the principles and ideals of the fundamental 
law.  
 

“Opening the Floodgates of 
Litigation” 

  
 The danger of judicalizing the right to a living wage is that it opens the 
“floodgates of litigation,”132 further stating that it would hound the courts with 
“every conceivable violation of so broad a concept as social justice for 
labor.”133 However, the right to a living wage, contrary to the statement of the 
Court, is not a broad concept that eludes exact definition. As mentioned above, 
the definition of a living wage has already been determined by the NWPC,134 
thus it escapes the concept being drowned in the broad strokes of the idea of 
social justice.  
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 The danger posed by the Court in the case of Agabon and Serrano are 
undeniably valid because as soon as the case for the right of a living wage is 
considered justiciable, workers and unions will be deemed as real parties in 
interest. However, it is worth reiterating that the main thesis of this paper 
points out to the Constitutional guaranty to a right to a living wage or a family 
living wage. Being a constitutional issue to be subjected to judicial scrutiny for 
the first time, the issue of the number of potential litigants is not a problem as 
of yet, which is akin to a situation where any litigant may seek judicial recourse 
to question the constitutionality of any governmental act, as long as that litigant 
complies with the requirements of judicial review.  
 
 However, as soon as this right is deemed to be justiciable, the “opening 
of floodgates” that the Court have mentioned in the cases above may have 
already been mitigated, nay the flood behind the gates be absent. Once the 
Court have declared the constitutionality of the right of the living wage through 
the remedies discussed in the next section, the gap between the minimum wage 
and living wage may have already been closed. By then, standards of 
determining minimum wages have already been modified to adhere to the 
Constitutional guaranty.  
 

Right to Living Wage and the 
Right to Reasonable Returns 
to Investment, Expansion and 
Growth 
 
Last of the arguments against making the right to living wage as a 

justiciable right is the competing interest of capitalists and their corollary right 
to reasonable returns of investment. This right is further reinforced the 
recognition of the State of the role of the private sector, private enterprise, and 
the need for incentives for investments.135 As such, firms and entrepreneurs are 
expected to profit in the exercise of their business endeavors, it should be 
emphasized that the Constitution itself emphasized the social function of 
property subjecting the "right to own, establish, and operate economic 
enterprises, … to the duty of the State to promote distributive justice and to 
intervene when the common good so demands.”136  
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To tie the cause for living wage exclusively with the right of firms to 
reasonable returns of investment is myopic. As the determination of the return 
of investment comprises of both the gains and costs of investment, 137 
considering wages only as costs of investment will fail to consider other costs 
involved in any economic enterprise. Thus, a holistic approach on ensuring the 
right to reasonable return of investment is both the task of government and 
private enterprises like reducing the costs of conducting business, improving 
incentives for investments, or facilitating technological transfers to improve 
production efficiency will drive costs of investment down and gains from 
investment up. As discussed above, a living wage is not just an ordinary cost of 
production – it is a means of recognizing the dignity inherent in the human 
labor and it emancipates one to be fully capacitated to exercise the rights that 
the law ensures.  

 
 

ENFORCING THE RIGHT TO LIVING WAGE IN COURT 
 
 It is the premise of the living wage being essential in ensuring liberty that 
is the central precept of republicanism, where making such right a valid subject 
of judicial review in Panganiban’s dual standard of judicial review.  As it may 
seem that the right to a living wage falls into the realm of economic and social 
rights where judicial restraint is ought to be exercised, the right of living wage is 
deeply interconnected with the exercise of political rights including political 
participation, free from domination due to socio-economic circumstances. As 
the citizen’s role in authentic public discourse reinforces the maintenance of 
democracy and republican values, the provision of living wage strengthens the 
position of social justice not only as the purpose of democratic institutions but 
also a means towards preserving it. This understanding breathes life into the 
aspiration of the framers and of the Filipino people who ratified the present 
constitution of putting social justice as the very heart of the fundamental 
charter. The list of political freedoms as enumerated by Bernas138 do not only 
entail the curtailment of the arbitrary exercise of State power against a citizen 
which can be easily demonstrated by the manifest action (or inaction) of the 
State itself. It also includes those freedoms that citizens can exercise towards 
the State, specifically that of political participation and the formation of public 
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opinion. As established in the prior chapters, this right to political participation 
and the free exercise of other political rights can be assured through removing 
the citizen from dominium of poverty and inequality, thus the persistence 
barriers to these freedoms is an affront to the concept of liberty. This paper 
believes that this is sufficient and reasonable ground to take cognizance of the 
right to a living wage as a justiciable question and capable of enforcement.  
 
Invoking Judicial Review 
 
 This chapter will discuss the requirements of “actual case or 
controversy” and locus standi to invoke judicial review as the other requirements 
have already been discussed in this paper. Current laws and jurisprudence in 
the Philippines may be seen as available avenues to enforce this right in Court. 
This chapter will: 1) lay out actual possible controversies in which the 
invocation of this right shall be warranted; and 2) identify the remedies 
provided in the Rules of Court that may be used as vehicles to enforce these 
rights. 
 

On the question of locus standi, there is no doubt that the parties to bring 
the suit in court can be any employee or legitimate labor organization that can 
suffer injury from the failure to respect the right of the worker to a living wage. 
As a general rule, the requirement of locus standi is satisfied if a party can prove 
that he or she had been threatened, or has suffered actual and direct injury 
from the subject matter in question. However, the Court has since ruled that 
the regulation on locus standi is a “mere procedural technicality in relation to 
which the Court, in cases involving a subject of transcendental import, has 
waived or relaxed, thus allowing non-traditional plaintiffs such as concerned 
citizens, taxpayers, voters or legislators, to sue in the public interest, albeit not 
having been the receiving end of any injury incurred from the operation of a 
law or any other government act.”139 Though the right to a living wage is ideally 
found in a provision in the Constitution that treats workers as a special class 
due to the preeminent position of social justice, it can be said that a violation of 
this right is a matter of transcendental importance that must be settled. In both 
cases, employees and/or legitimate labor organizations have the appropriate 
standing to file a case questioning a validity of a wage order or minimum wage 
law whether using the standard of actual or threatened injury or for the 
purposes of vindicating public right or interest.  
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Remedies to Enforce the Right under the Rules of Court 
 
 In the Philippines, wages can either be determined through the passage 
of a minimum wage law, wage orders issued by the RTWPB or through 
collective bargaining agreements (CBA), or as stated in the employment 
contract between the employer and the employees. Among these methods, 
collective bargaining is deemed to be primary mode of settling wages.140 
Nevertheless, terms and conditions of employment entered into between 
parties in a CBA must not fall below the minimum terms and conditions of 
employment provided for under law, including wages. For the purposes of 
enforcing the right to living wage, this paper identifies the passage of a 
minimum wage law and issuance of a wage order by the RTWPB for the 
following reasons: 1) the abovementioned laws set the minimum standard 
where employers are legally obligated to observe, thus a change in wage rates 
will call for the corollary increase in wage rates in contracts and CBAs; and 2) 
both are acts of government which can be relatively susceptible to judicial 
review compared to employment contracts and CBA.  
 
 Taking these choices in mind, it can be said that the passage of a 
minimum wage law or the issuance of a wage order may be brought into courts 
through Rule 63 through a petition for declaratory relief or Rule 65 of the 
Rules of Court in a petition for certiorari and prohibition for grave abuse of 
discretion amounting to lack or excess of jurisdiction.  
 
 Under Rule 63, any interested person may file a petition for declaratory 
relief when his rights are affected by a statute, an executive order, a regulation, 
or an ordinance and where the relief sought is for the interpretation and 
validity of the said subject matter of the petition and a judicial declaration of 
the rights thereon.141   

 
 In a case questioning the validity of the law or wage order, it should be 
noted that the invocation of declaratory relief, or any judicial relief for that 
matter, relies on the existence of an actual controversy based on the facts 
present in a case.142 However, it should be noted that no breach or violation of 
the law is required for declaratory relief to lie as such would convert the case 
into an ordinary action.143 
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 Special attention must be given to the issuance of wage orders by the 
RTWPB. Generally, questions on the validity of issuances in the exercise of 
quasi-legislative functions can be raised at first instance in court pursuant to its 
power of judicial review.144 However, under R.A. No. 6727, issuances of the 
RTWPB is subject to appeal to the NWPC145 on the grounds of: 1) non-
conformity with prescribed guidelines and/or procedures; 2) question of law; 
3) grave abuse of discretion. Though an issuance of a wage order is not an 
exercise of quasi-judicial function but of quasi-legislative function,146 this does 
not mean that recourse to courts can immediately be done. Pursuant to the 
doctrine of primary jurisdiction,147 an appeal to the NWPC is a condition sine 
qua non before resort to judicial remedies may be availed of. The grant of this 
competence to the NWPC to review is explicit in Article 121 of the Labor 
Code where it granted unto the commission the power to “review regional 
wage levels set by the Regional Tripartite Wages and Productivity Boards to 
determine if these are in accordance with prescribed guidelines and national 
development plans.”148  

 
Though at the beginning of this paper it had been presumed that 

administrative remedies have already been availed and exhausted, the rule on 
wage orders should be discussed due to its peculiarity when compared to the 
general rule on reviews of the exercise of quasi-legislative by administrative 
agencies. 
 
 Due to the fact that proceedings of the RTWPB and the NWPC cannot 
be subject to injunction,149 Rule 65 can be used, especially when there is no 
other plain, speedy, and adequate remedy. Under the Rules, though certiorari is 
deemed only applicable to the tribunal, board or officers exercising judicial or 
quasi-judicial functions, the Supreme Court has held time and again that it can 
also be exercised by any branch or government instrumentality pursuant to its 
expanded power of judicial review under Section 1, Article VIII of the 

																																																								
144 Provincial Bus Operators Association of the Philippines v. Department of Labor and Employment, G.R. 

No. 202275, (Jul. 17, 2018) 
145 LABOR CODE OF THE PHILIPPINES (herein “LABOR CODE”) Art. 123 
146 Metropolitan Bank and Trust Company, Inc. v. NWPC, G.R. No. 144322 (Feb. 6, 2007) 
147 Defined as, “…courts cannot and will not resolve a controversy involving a question which is within the 

jurisdiction of an administrative tribunal, especially where the question demands the exercise of sound 
administrative discretion requiring the special knowledge, experience and services of the 
administrative tribunal to determine technical and intricate matters of fact.” see Villaflor v. Court of 
Appeals, 345 Phil. 524, 559 (1997). 

148 LABOR CODE, Art. 121(d) 
149 LABOR CODE, Art.126. 



	 	

	 	 40 

Constitution. In Department of Transportation v. Philippine Petroleum Sea Transport 
Association,150 the Court ruled that certiorari and prohibition lies not only to 
correct errors committed by those ordinarily covered under the writ but also 
any other branch or instrumentality of the government so long as “an action of 
a legislative branch is seriously alleged to have infringed the Constitution.151 

 
 Thus,  it can be said that it is through Rule 65 where a law passing a new 
minimum wage or a wage order issued by the RTWPB can be subjected to a 
constitutional challenge for possible violation of the right to a living wage. 
Ultimately, Rule 45 can be resorted to as an appeal from the decision of the 
Court of Appeals raising pure questions of law.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
																																																								
150 G.R. No. 230107, July 24, 2018, citing Ifurung v. Carpio-Morales, G.R. No. 232131, April 24, 2018, citing 

Samahan ng mga Progresibong Kabataan v. Quezon City, G.R. No. 225442, August 8, 2014. 
151 Id. 
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V 
SUMMARY AND CONCLUSION  

 
 This paper exhaustively laid the foundations for the case of justiciability 
and enforceability of the right to a living wage. Using CJ Panganiban’s dual 
standard of judicial review and Sen’s capability approach, this paper established 
the connection between the right to a living wage and the pursuit of liberty in 
which courts should exercise judicial activism. In the discussion, it is 
established that as liberty is the central facet of civic republicanism, thus 
political participation of citizens must be freed from any form of domination, 
especially that of the citizen against another person. Any restraint into the 
exercise of the exercise of political freedom, especially freedom to political 
participation and formation of public opinion, is an affront to liberty and civic 
republicanism. It is from this nexus where poverty and inequality, as 
manifestations of domination, should be reduced, nay eradicated all together.  
 
 This is where the right to a living wage comes in as the hinge that 
connects both the emancipatory effect of wages from domination and the 
citizen’s duty to participate in political affairs for the maintenance of the 
republican project. As this paper argues, the right to living wage substantially 
capacitates an individual to utilize the functionings already present around one, 
especially that of the exercise of political rights. From a citizen’s freedom from 
domination, one can become an autonomous element essential in a civic 
republican system. It is in this juncture where Sen’s concept of capabilities is 
intertwined with the concept of liberty of CJ Panganiban. Thus, being an issue 
involving liberty, judicial activism is warranted and can be a justiciable issue in 
courts through the remedies explained above.  
 

The 1987 Philippine Constitution embodies the hopes and aspirations of 
the Filipino people to rebuild a nation with social justice as its heart and soul. 
Coming from an era of ravaging destitution and widespread injustice at the 
behest of the government itself, the Constitution etched a path that would 
ensure these past abuses would never see the light of day again. Fallible as the 
men and women who drafted this fundamental charter, the Constitution is an 
imperfect document with its own lapses and faults that may be seen as the 
cause of contemporary maladies that our country face today. However, the 
spirit of the Constitution remains steadfast and at the same time potent: the 
Constitution continues to be an unfurling project where citizens are called to 
open its potential to achieve its dream as an impetus for the creation of a just 
and humane society.  
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The quest for a living wage is not merely a struggle unique in the 
Philippines. This advocacy, together with other workers’ rights, has stretched 
throughout time since the Industrial Age and has been fought for all around 
the world. With the unequal relationship between labor and capital,152 the State 
has always exerted every effort to alleviate the plight of the worker and history 
is replete with instances where the interests of the worker reigned. With 
increased productivity due advances in technology, it is but just and proper for 
workers not only to get its share from the fruits of production but also to set 
the base in which their toil is compensated not only within the margins of bare 
subsistence but also that which is enough for them to live a decent life. This 
duty should be borne not only by the executive and legislative branches but 
also by the judiciary. It is from this belief that judicial recognition of the right 
of every Filipino worker to a living wage is neither outlandish nor remotely 
impossible. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

																																																								
152 Colgate-Palmolive, Phils., Inc. v. De la Cruz, G.R. No. L-23015 (May 30, 1972) 
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