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THE ROLE OF PRIVATE JUSTICE: Alternative Dispute Resolution (ADR) 

in the Promotion and Protection of Liberty and Prosperity under the Rule of 

Law 

    Helen May M. Frias 

Abstract 

 The concept of private justice is a fairly recent development in the 

administration of justice. 1 It provides for Alternative Dispute Resolution 

mechanisms to resolve disputes and controversies. Not only it aids the Courts to 

decongest their court dockets but it also provides everyone equal access to justice.  

Litigations which are exasperating take a toll on the litigants. Instead of 

becoming a means to recompense the aggrieved, litigations sometimes become a tool 

to burden the aggrieved due to their escalating costs.  

Even winners in lawsuits end up being losers. It is no wonder that many 

people who win “a lawsuit” wind up dissatisfied with the outcome, disillusioned with 

our system of civil justice and disgusted with both the courtrooms and its 

functionaries. 2  

It is in this regard, that the author came up with this paper to explore the 

benefits and advantages of ADR. The effects of which will not only ease the burden 

of the Courts but also advance the Rule of Law which will, in turn, contribute to 

Philippine economic growth, prosperity and liberty.  

PART I: Introduction: “The Avalanche of Lawsuits” 

Litigation requires resources: money and time. It does not end by filing a 

complaint before the Court. Instead, it is the beginning of burgeoning expenses and 

unreasonable time consumption.  

The route to litigate is not easy. Although it was designed to create order in 

the courts, it [rather] wreaks havoc and confusion and induces high anxiety on the 

part of the litigants. 3  

                                                           
1 JIM V. LOPEZ, THE LAW ON ALTERNATIVE DISPUTE RESOLUTION, 2004.  

2 Id.  
3 LOPEZ, supra note 1 at 12.  
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 Litigation, at times, does not only burden the parties but also the Courts. In 

a developing country like the Philippines, choosing to litigate to resolve conflicts 

contribute to the presently congested and overburdened Philippine courts. As we 

have a generous legal system which allows exhaustion of all available remedies, even 

a simple tort reaches the Supreme Court.  

Of course, this does not mean that a case involving a small claim is less 

significant than those which encompass bigger claims. A party’s claim no matter how 

big or small is equal in the eyes of the law and the courts. However, the costs to 

litigate should be less than the claim sought. Otherwise, it is not giving justice to the 

aggrieved but causing them injustice.  

Further, it must be remembered that our judiciary has different hats to wear. 

Its role does not only end in the field of litigation. It is not only tasked to resolve and 

decide actual controversies. It also has the primary duty under the Constitution to 

guard against any form of grave abuse of discretion on the part of any instrumentality 

of the Government.  

This is a large shoes to fill in. Therefore, litigation should only be resorted to 

when efforts to mediate or reconcile the parties have been exhausted already in 

appropriate cases. If possible, let litigation the last resort. 

Therefore, when the advocacy to effectively avoid lawsuits through ADR 

gained attention in the Philippines, even the Supreme Court celebrated. In one case, 

the Supreme Court defined it as the “wave of the future in international civil and 

commercial disputes”.  

According to the court, brushing aside a contractual agreement calling for 

arbitration between the parties would be a step backward. 4 The ADR during this 

time started to present another option to the disputants on how to resolve conflicts. 

In a broad sense, ADR is a system, using means and methods allowed by law 

and approved by the parties, for the purpose of resolving or facilitating the resolution 

of disputes and controversies between them, in an expeditious and speedy manner, 

without resorting to court adjudication. 5  

                                                           
4 Korea Technologies v. Lerma, G.R. No. 143581, Jan. 7, 2008.  
5 GABRIEL T. ROBENIOL, ALTERNATIVE DISPUTE RESOLUTION, 2012.  
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ADR takes in different forms including but not limited to conciliation, 

arbitration, and negotiation. Its primary feature is to settle the issue speedily but 

effectively and to avoid unreasonable delays and suspensions of proceedings. It is 

sometimes called private justice as the issue is resolved without the prying eyes of 

the public and done usually outside the court rooms.  

This paper looks specifically to the status of ADR in the Philippines and its 

evolution in the Philippine society. Fortunately, there has been a significant 

development in ADR since the 1990’s up to this date.  

The Congress has enacted several laws strengthening ADR in the Philippines 

to help the Judiciary in de-clogging the cases, reducing the expenses of the 

Government and most importantly, serving justice to the Filipino people. Justice is 

best served when cases are decided and matters are resolved speedily and effectively.  

ADR somehow brings a light to a dark tunnel of litigation processes. It 

becomes a solution to delays and deferrals in the justice system. The old saying still 

holds true up to this date that “justice delayed is justice denied”. When justice is 

served, the Rule of law is respected and upheld. Not only that it promotes the 

supremacy of laws but it also protects liberty and prosperity.  

However, neither a perfect policy nor law exist. No matter how noble the 

intentions of our Legislature, our Judiciary or our Executive are, there is still much 

to be done. Although our laws promoting ADR maybe sufficient in its number, they 

are still not enough to bring awareness and encourage parties to settle down and 

compromise. 

Admittedly, there is also further work to do to gain the trust of investors 

whether domestic or foreign. If our current policy promoting private justice would 

appear satisfactorily to the investors, then definitely prosperity will follow.  

 

PART II: ADR in the Philippines 

History 

The Filipinos’ nature that opts to compromise rather than seek the decisions 

of the gowned judges can be traced as early as pre-spaniards period. Even Jose Rizal, 
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the Philippine national hero has recognized the simplicity of compromise and 

negotiation in resolving conflicts.  

 In his novels, he constantly revisit those old times when resolving conflicts 

in the Philippines was very simple. Filipinos during those times simply submit their 

disputes to the decision of their elders, which they respected and carried out.  

The process was very simple and crude but it was more speedy, and the judges 

were persons of locality, forming a jury, elected by both parties who knew the case, 

the customs and usages better than the gowned judge who comes from outside to 

make his fortune, to judge a case he does not know the usages, customs, and language 

of the locality. 6 

To seek justice during Rizal’s time, the discontented parties many times had 

to resort to the Supreme Court of Spain if they can afford the 36-day trip, where the 

judges were more honest and incorruptible, if not better informed about the 

country.7  

In his time, procedure for civil actions, although similar to the criminal cases, 

was definitely more costly and drawn-out. The high cost of and unwarranted delays 

ensured that only the Europeans and the rich merchants in the city and the wealthy 

landowners in the rural areas could afford the prosecution of the civil suit. 8 

As early as that time, the problems with litigation had been recognized. The 

rich merchants were the only persons who can afford prosecuting their lawsuits. So 

the poorest of the poor who cannot afford the costs of litigation just let their hopes 

fade into oblivion. Therefore, it can be said that the clamor for ADR techniques to 

effectively avoid lawsuits can be traced up to this date.  

 Fast forward to 1950’s, it must be noted that on 30 August 1950 the Civil 

Code of the Philippines (Republic Act No. 386) took effect. The same contains 

provisions on compromises and arbitrations (Chapters 1 and 2, Title XIV, Book IV) 

which encourage litigants to agree upon a fair compromise and authorize arbitration 

as a means of concluding controversies. 9  

                                                           
6 LOPEZ, supra note 1 at 2.  
7 Id.  
8 Chan, The Audiencia and The Legal System in the Philippines [1583-1900], 1998.  
9 ROBENIOL, supra note 6 at 1.  
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Consequently, on 19 June 1953 the Philippine Legislature enacted Republic 

Act No. 876, otherwise known as “The Arbitration Law”. RA No. 876 did not revoke 

and instead supplemented the provisions of the New Civil Code on arbitration. 10 

 On 10 May 1965, the Philippines has passed a resolution to adhere to United 

Nations “Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards.”  

Although for domestic arbitration proceedings, we have particular agencies to 

arbitrate disputes arising from contractual relations, in case a foreign arbitral body is 

chosen by the parties, the arbitration rules of our domestic arbitration bodies would 

not be applied.  

As signatory to the Arbitration Rules of the UNCITRAL Model Law on 

International Commercial Arbitration of the United Nations Commission on 

International Trade Law (UNCITRAL) in the New York Convention on June 21, 

1985, the Philippines committed itself to be bound by the Model Law.  

We even incorporated the Model Law in Republic Act No. (RA) 9285, 

otherwise known as the Alternative Dispute Resolution Act of 2004 entitled An Act 

to Institutionalize the Use of an Alternative Dispute Resolution System in the Philippines and to 

Establish the Office for Alternative Dispute Resolution, and for Other Purposes, promulgated 

on April 2, 2004. 11 

RA No. 9285 (Alternative Dispute Resolution Act of 2004)  
 

Alternative Dispute Resolution as defined by RA No. 9285 means any process 
of procedure used to resolve a dispute or controversy, other than by adjudication of 
a presiding judge of a court or an officer of a government agency. A neutral third 
party participates to assist in the resolution of issues, which includes arbitration, 
mediation, conciliation, early neutral evaluation, mini-trial, or any combination 
thereof. 12  

The third party mentioned in Article 3 of this law refers to ADR providers 
such as institutions or persons accredited as mediator, conciliator, arbitrator, neutral 
evaluator, or any person exercising similar functions in any Alternative Dispute 
Resolution system. This is without prejudice to the rights of the parties to choose 
                                                           
10 Id.  
11 Korea Technologies v. Lerma, G.R. No. 143581, Jan. 7, 2008. 
12 An Act to Institutionalize the Use of an Alternative Dispute Resolution System in the Philippines and to Establish 
the Office for Alternative Dispute Resolution, and for Other Purposes, Republic Act No. 9285 (2004).  
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non-accredited individuals to act as mediator, conciliator, arbitrator, or neutral 
evaluator of their dispute.”13  

 
Through this law, the parties to a dispute are given the freedom to choose 

who, among those accredited persons would help in resolving their conflicts. These 
are the wheels of private justice working, a significant development in administering 
justice in the Philippines. 14 

 
This may be availed of by the parties who need to resolve most types of 

consumer, civil, corporate, and commercial disputes, including those which arise 
from contractual breaches, automobile warranties, negligent or tortious acts, banking 
and real estate controversies, and many more. 15 

 
Forms of ADR 

 
RA No. 9285 provide for different forms of ADR mainly arbitration, 

mediation, and conciliation. Arbitration means a voluntary dispute resolution 
process in which one or more arbitrators, appointed in accordance with the 
agreement of the parties, or rules promulgated pursuant to [RA No. 9285], resolve a 
dispute by rendering an award. 16 
 

It is further defined in the case of Uniwide v Titan Ikeda as an arrangement for 
taking and abiding by the judgment of selected persons in some disputed manner, 
instead of carrying it to established tribunals of justice, and is intended to avoid the 
formalities, the delay, the expense and vexation of ordinary litigation. 17  
 
 Mediation on the other hand, means a voluntary process in which a mediator, 
selected by the disputing parties, facilitates communication and negotiation, and 
assists the parties in reaching a voluntary agreement regarding a dispute. 18  
 

A mediator is then chosen to conduct mediation. The parties participating in 
this process and whose consent is necessary to resolve the dispute is called mediating 
parties. 19  
                                                           
13 Id.  
14 LOPEZ, supra note 1 at 7. 
15 Id. 
16 Republic Act No. 9285.  
17 Uniwide Sales vs. Titan-Ikeda Construction, 511 SCRA 335 [2006], p. 356.  
18 Republic Act No. 9285. 
19 Id. 
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The basic distinction between arbitration and mediation is that in the former, 

an arbitral tribunal or arbitrator evaluates evidence and the merits of the case and 
renders an arbitral award based on his appreciation thereof; while in the latter, the 
parties to the controversy are convinced by a mediator to settle their controversy 
through the voluntary agreement of the parties themselves called a “mediated 
settlement agreement.” 20  

 
In simplest terms, the resolution arrived at in arbitration is the concluding 

arbitral award rendered by the appointed arbitrator while the resolution arrived at in 
mediation is a mediated settlement agreement concluded by the voluntary agreement 
of the parties themselves.  
 
 The third primary form of ADR is conciliation. It is the adjustment and 
settlement of a dispute in a friendly, unantagonistic manner. 21 The “conciliator” is 
an impartial person that assists the parties by driving their negotiations and directing 
them towards a satisfactory agreement. Unlike arbitration, conciliation is a much less 
adversarial proceeding. It seeks to identify a right that has been violated and searches 
to find the optimal solution.22  
 

The conciliator is the one that recommends or proposes solutions for the 
parties to decide. To differentiate it from mediation, the mediator does not have the 
responsibility to formulate solutions and what he does is actually work together with 
the disputing parties to come up with the solutions.  
 
 There are other forms of ADR mentioned in the law such as:  
 

Mini-trial - a structured dispute resolution method in which the merits of a 
case are argued before a panel comprising senior decision makers with or without 
the presence of a neutral third person after which the parties seek a negotiated 
settlement; and  
 

Combination of the primary forms of ADR – any combination of the 
foregoing ADR forms, approved by the parties, not contrary to law, morals, good 
customs, public order or public policy, may be implemented. 23 The law provides for 

                                                           
20 ROBENIOL, supra note 6.  
21 Black’s Law Dictionary. 
22 http://www.mediate.com/articles/sgubinia2.cfm.  
23 ROBENIOL, supra note 6 at 17.  

http://www.mediate.com/articles/sgubinia2.cfm
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one example of a combination of the foregoing forms which is the “Mediation-
Arbitration” or Med-Arb, a two-step dispute resolution process involving both 
mediation and arbitration. 24 
 
PART III: Litigations, Rule of Law and Judicial Efficiency  

Litigations 

“Litigation was war. A war that usually inflicted heavy casualties on both sides.”  

                                                                                                                               

Kenneth Eade, Predatory Kill 

  Litigation is not supposed to incite war between the parties but is supposed 

to be a battleground where the aggrieved is recompensed and the guilty is penalized. 

It is to correct what was done wrong and serve justice to whom the wrong was done. 

It is a means to seek refuge and be relieved from the damages caused and not a mode 

to further afflict injuries.  

In the ideal world, this is how litigation should work. This is how it serves its 

true purpose. However, in reality, things do not go ideally. In truth, the disputing 

parties are burdened with escalating costs and expenses. Their time is consumed 

unreasonably, sometimes, with no possible resolution in sight.  

There is a Danish proverb that says “one goes to court with one lawsuit and 

comes home with two.” A Spanish proverb states that “a happy death is better than 

a lawsuit.” And a Chinese proverb that goes “win your lawsuits and lose your 

money.” 25  

Therefore, it would not be surprising if the aggrieved party will just keep his 

silence and just sit on his rights rather than seek relief. Litigation appears to be more 

excruciating than the effects suffered from the abuses committed against him by the 

culprit.  

Rule of Law 

One of the most important elements to uphold the Rule of Law is to ensure 
that access to justice is provided, by competent, independent, and ethical 
adjudicators, attorneys or representatives, and judicial officers who are of sufficient 

                                                           
24 Republic Act No. 9285.  
25 LOPEZ, supra note 1 at 18.  

https://www.goodreads.com/author/show/7246057.Kenneth_Eade
https://www.goodreads.com/work/quotes/41240477
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number, have adequate resources, and reflect the makeup of the communities they 
serve. 26  

An adequate access to justice means that rights asserted and enforced are given 
due course without unreasonable and undue delays.  

 
Our Constitution is very much supportive of this belief as reflected on 

paragraph 1, section 15, article VIII of our Constitution.  It reads:  

All cases or matters filed after the effectivity of this Constitution must be decided 

or resolved within twenty-four months from date of submission for the Supreme 

Court, and, unless reduced by the Supreme Court, twelve months for all lower 

collegiate courts, and three months for all other lower courts. 27 

This explicit provision in the Constitution guides our courts of the period that 

they need to observe when resolving matters or deciding cases.  It upholds the 

importance of reasonable delivery of resolutions within a specified period as 

provided by the law and the Constitution.  

The judiciary being the last refuge of the aggrieved and the deprived should 

be more accommodating and promising especially in serving justice that would 

afford these people the reparation that they deserve.  

This same provision also serves as a safeguard of the parties in a case or 

dispute from undue and unreasonable deferrals on the part of the Judiciary. The old 

adage that justice delayed is justice denied has never been more valid than in our 

jurisdiction, where it is not a rarity for a case to drag in our courts for years and years 

and even decades. 28 

It was this difficulty that inspired the constitutional requirement that the rules 

of court to be promulgated by the Supreme Court shall provide for a simplified and 

inexpensive procedure for the speedy trial and disposition of cases. 29 Hence, to 

uphold the rule of law, cases and matters before our judiciary must be effectively and 

speedily decided and resolved.  

                                                           
26 World Justice Project.  
27 PHIL. CONST. art. VIII, sec. 11, par. 2.  
28 Dante Tan v People of the Philippines, April 21, 2009. 
29 Id.  
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However, given the fact that our judiciary is overburdened and is 
overwhelmed by workload without adequate resources to assist it with, alternative 
modes to dispose of the cases are necessary.  

 
It must be noted that our Judiciary has to serve 100 million Filipino people 

not only in resolving and settling actual controversies but also in being a guardian 
against abuse of power on the part of any of its co-equal branches.  

 
However, although disposing the cases at the soonest possible opportunity is 

ideal, it cannot be resorted to without other effective means to decide and resolve 
cases and matters. While justice is administered with dispatch, the essential ingredient 
is orderly, expeditious and not mere speed. 30  

 
It cannot be definitely said how long is too long in a system where justice is 

supposed to be swift, but deliberate.  It is consistent with delays and depends upon 
circumstances.  It secures rights to the accused, but it does not preclude the rights of 
public justice.  Also, it must be borne in mind that the rights given to the accused by 
the Constitution and the Rules of Court are shields, not weapons; hence, courts are 
to give meaning to that intent. 31 

 
An equitable access to justice then to uphold the rule of law is through 

mechanisms such as ADR that provides an independent, impartial, fair, and efficient 
access to justice.32  

 
It will be an effective means to unclog the Courts of the cases before them 

and serve justice to the disputing parties. ADR is another method to resolve the 
dispute or controversy. The objective of ADR forms, methods and processes is to 
resolve or facilitate the resolution of a dispute or controversy in a speedy, amicable 
and inexpensive manner. 33  

 
It uses means and methods provided and allowed by law and effectively avoids 

court trials. The following are the primary objectives of ADR: 
 
1) Speedy and impartial justice.  

                                                           
30 Dante Tan v People of the Philippines, April 21, 2009. 
31 Id.  
32 JAMES MICHEL, Alternative Dispute Resolution and the Rule of Law in International Development Cooperation, 
2011.  
33 Reyes v Balde.  
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ADR has been judicially recognized as a tool for the speedy, inexpensive, and 

amicable settlement of disputes; and  
 
2) Declogging of court dockets.  
 
The decongestion of court dockets is the ultimate objective of ADR. In this 

sense, ADR and the court trial system, one being the alternative to the other, work 
hand in hand to achieve an optimum performance for the providers of both system. 
34 

These objectives of ADR are compliant with the Constitutional guarantees to 
an effective and efficient judicial system. These are the necessary elements to uphold 
the rule of law and promote justice which are one of the primary goals of the 
Constitution.  
 

 Judicial Efficiency 

When ADR happens, it presented a ray of light to solve the long standing 

problems of congested Courts in the Philippines addressing the disputants’ worries 

for expensive dispute resolution. Since the start of ADR, the judiciary has exerted all 

the efforts to incorporate such to the Philippine Judicial system. The Judiciary 

recognizes its positive role in decongesting court dockets which has always been one 

of the biggest challenges that the Judiciary is facing. 

To promote judicial efficiency, the Judiciary has made efforts and took several 

reforms since 2000 including the enhanced ADR techniques for an expanded 

delivery of justice in the Philippines.  

The Supreme Court commenced implementation of the action program for 

judicial reforms—a comprehensive reform program of three successive chief justices 

that identified, prioritized, and implemented judicial reforms. The action program 

was regarded as a concrete step in laying the foundation for the long-term 

development of the judiciary, supported by the executive branch. 35 

                                                           
34 ROBENIOL, supra note 6 at 12.  
35 Asian Development Bank, Philippines: Governance in Justice Sector Reform Program available at 
https://www.adb.org/sites/default/files/project-documents/41380/41380-023-pcr-en.pdf (last accessed Nov. 
30,2017).  

https://www.adb.org/sites/default/files/project-documents/41380/41380-023-pcr-en.pdf
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Although promoting and implementing ADR in the Philippines is only one 

aspect of the Philippine judicial reforms, it has presented promising results in the 

Philippine Judiciary. According to the Asian Development Bank’s Completion 

Report on the Philippine Development Plan, 2010–2016 and the Medium-Term 

Philippine Development Plan, 2004–2010 which emphasized strengthening the rule 

of law to improve governance in the Judiciary, the results of these programs were 

overwhelming.  

Through the implementation of small claims reforms, the Justice on Wheels 

(JOW) program, and mediation reforms, from 2007 to 2010, backlogs were reduced 

in metropolitan trial courts by 25%, in metropolitan trial courts in cities by 43%, and 

in municipal trial courts by 37%. 36 

The JOW, which deploys mobile courts to municipalities or cities with high 

caseloads and high vacancy rates and to detention centers without courts or judges 

to hear cases in the area, complements the existing court-annexed mediation 

program. A total of 5,334 inmates, settled 6,880 civil cases through mobile court-

annexed mediation, and provided free legal aid to 2,750 poor detainees. 37 

Therefore, ADR has contributed significantly in the resolution of cases in the 
Courts speedily and effectively promoting for the Philippine judicial efficiency. It 
also promotes rule of law at the national and international levels which also is 
essential for sustained economic growth, sustainable development and the 
eradication of poverty and hunger.”38 
 

PART IV: Effective ADR and Economic Growth and Prosperity  

Constitutional guarantees on economic growth and prosperity 

 

Article 2, sections 9 and 10 of the 1987 Constitution provide the following 

provisions: 

Section 9. The State shall promote a just and dynamic social order that will ensure 
the prosperity and independence of the nation and free the people from poverty through 

                                                           
36 Asian Development Bank, supra note 35.  
37 Asian Development Bank, supra note 35. 
38 UN General Assembly, Sixtieth Session, “2005 World Summit Outcome,” Resolution A/60/1, October 24, 2005. 
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policies that provide adequate social services, promote full employment, a rising 
standard of living, and an improved quality of life for all.  

 
Section 10. The State shall promote social justice in all phases of national development.  

 
 
Further, Section 1 of the National Economy and Patrimony provides:  
 

Section 1. The goals of the national economy are a more equitable distribution of 

opportunities, income, and wealth; a sustained increase in the amount of goods and 

services produced by the nation for the benefit of the people; and an expanding 

productivity as the key to raising the quality of life for all, especially the 

underprivileged.  

 

The above provisions of the Constitution ensure that our country and our 
people will enjoy a prosperous nation free from hunger and poverty. It provides for 
the State’s promise to its people that adequate social services are provided, full 
employment is made available and an enhanced quality of life for all is ensured.  

 
To make all this possible, our national economy under the Constitution sets 

as its primary objective to provide for an equitable distribution of opportunities, 
employment, goods and services that would benefit its people. It is only in this 
instance that a citizen would feel that his economic status is being advanced by the 
State and that the State where he lives continues to progress.  

 
All these goals and objectives of the State will just be mere promises and 

expectations without the help of course of all the branches of the government 
including their subsidiaries and instrumentalities. The Judiciary along with its co-
equal branches, the Executive and the Legislature has the duty not only to promote 
justice but also advance growth and prosperity among the citizenry.  

 
 
Economic growth and development entails stable, just, and prosperous society 

where people benefit from increased freedom, security, and rising standards of 
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living.39 Prosperity on the other hand is defined as “the condition of being successful 
or thriving; especially: economic well-being”. For an ordinary Filipino citizen, it 
means being able to get a decent job, to eat three times a day, to get an education or 
if he is a parent, to send his children to school.  

 
From the perspective of the government, prosperity simply refers to the 

economic growth of a society where better quality jobs are provided and poverty is 

substantially reduced. It can also mean strong investments whether foreign or 

domestic which can depend mainly on a solid judicial or legal policy.  

Investors cite the judicial system in the Philippines as complex. Judicial 
processes are lengthy, resulting in delayed case resolution. An impartial and accessible 
justice system is also crucial to reducing poverty. Delays in the delivery of justice 
disproportionately affect the poor, in terms of prolonged unemployment and income 
foregone as a result of detention, since the majority of detainees are poor, 
marginalized, and underprivileged. 40 

 

Foreign Direct Investments (FDI) and Effective ADR 

Ensuring the rule of law and a strong independent judiciary are prerequisites 

to economic development. Effective enforcement of laws and contracts strengthens 

investor confidence, facilitating growth in domestic and foreign direct investment 

(FDI).41  

 Increase in FDI means a reduction of unemployment rate, a rising standard 

of living and most importantly a decrease in poverty. All these are guarantees 

provided by the Constitution to encourage growth and prosperity among its citizens 

Effective ADR in some economically advanced countries are proven to gain 

trust from foreign investors to make their investments. Along with other factors and 

considerations, investors especially look at the legal framework of the host country 

and the remedies available to them in cases of illegal expropriation or unfair and 

inequitable treatment.  

                                                           
39 JAMES MICHEL, Alternative Dispute Resolution and the Rule of Law in International Development Cooperation, 
2011. 
40 Asian Development Bank, supra note 35. 
41 Asian Development Bank, supra note 35. 
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As the government has the inherent power to change its laws within a 

“reasonable margin of change”, investors have to ensure that their investments are 

fully protected. Express encouragements for investors from the Government are 

sometimes not sufficient.  

Investors also want to make sure that in instances of a defective court system 

or futile resort to the Courts, there are still alternative remedies such as the ADR. 

Hence, not only does an effective ADR lessen the burden of our Courts and Judges 

but also protect and promote prosperity under the Rule of Law.  

Justice systems can provide a vehicle to mediate conflict, resolve disputes, and 
sustain social order….Equitable justice systems are thus crucial to a sustained 
equitable development. 42  

 
 

Inclusion of ADR provision in Bilateral Investment Treaties (BITs) 
 

Most of the Philippine and the ASEAN treaties, with slight variances, include 

arbitration provisions that allow for the arbitration of any disputes coming within 

the terms of the treaty. There are some exceptions. For instance, the Myanmar and 

Saudi Arabia BITs do not include arbitration provisions. And the Taiwan BIT only 

allows for arbitration of disputed on such terms agreed by the parties. 43 

The China BIT allows for the arbitration of disputes relating to the 

compensation for expropriation; any other disputes under the Agreement are to be 

resolved through means agreed to by the parties. The Canadian BIT contains a fairly 

detailed arbitration provision. 44 

The inclusion of an arbitration provision in the Philippine BIT’s is an express 

encouragement to the foreign investors not only to invest in the Philippines but also 

expand and further their existing investments in the country. It means that in case of 

any unfair and inequitable treatment of the Philippines, being the host state, there is 

a remedy available to the foreign investor to enforce its rights under the BIT.  

                                                           
42 World Bank, World Development Report 2006: Equity and Development (Washington, DC: World Bank, 2005), 
156. 
43 Rahim Moloo and Angelica Agishi, Investment Treaty Arbitration Philippines available at 
http://www.gibsondunn.com/news/Documents/Moloo-Agishi-Investment-Treaty-Arbitration-Philippines-GAR-
Mar-2015.pdf.  
44 Rahim Moloo and Angelica Agishi supra note 42.  

http://www.gibsondunn.com/news/Documents/Moloo-Agishi-Investment-Treaty-Arbitration-Philippines-GAR-Mar-2015.pdf
http://www.gibsondunn.com/news/Documents/Moloo-Agishi-Investment-Treaty-Arbitration-Philippines-GAR-Mar-2015.pdf
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But such arbitration provision is nothing but an empty word unless trial courts 

and judges and the all those involve in the legal profession are trained to respect 

arbitration clauses included in the BIT. Most importantly, the arbitration proceedings 

in our local courts must also be sufficient and effective to attract investments in the 

country. With all those said, the private businesses’ and foreign investors’ confidence 

in the Philippines will increase and it will boost the Philippines potential as an 

investment hub.  

If all these are executed and implemented properly, not only it will not only 

promote economic growth but will also advance the nation’s prosperity. It will then 

increase the employment rate in the Philippines with increased jobs available through 

FDI’s. It will surely reduce if not totally resolve our long standing problem of poverty 

in the Philippines.  

 

PART V: Freedom to choose how to resolve conflicts and Liberty 

Section 5, Article 2 of the Constitution reads: The maintenance of peace 
and order, the protection of life, liberty, and property, and promotion of the 

general welfare are essential for the enjoyment by all the people of the 

blessings of democracy. 

Our constitution expressly provides for liberty as one source of enjoyment of 

the blessings of democracy among its citizens. Along with other protections and 

rights such as the right to life, and right to property, the Constitution also promotes 

liberty.  

Under the Constitution, liberty may refer to “the liberty of abode and of 

changing the same within the limits prescribed by law [which] shall not be impaired 

except upon lawful order of the court.” Further, “neither shall the right to travel be 

impaired except in the interest of national security, public safety, or public health, as 

may be provided by law.”  

The liberty of abode as reflected above is only one example of what liberty is 

which means that it may encompass any other rights promoting liberty. To determine 

the rights that liberty may include, getting its simple definition may be of help.  

Meriam-Webster dictionary defined liberty as “the power to do or choose 

what you want to”, “the quality or state of being free” or “the power to do as one 
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pleases”. Hence, liberty in its simplest definition is the freedom to choose as you 

please.  

However, choosing is hard to do when one is not presented with effective 

options or options at all. Along with the right of a person for the “enforcement or 

protection of a right, or the prevention or redress of a wrong” is his freedom to 

choose the means to assert such right. Providing him the choices gives life to this 

right.   

 In the field of dispute resolution, ADR has been a means to provide choices 

to the parties. Parties are no longer confined to filing lawsuits before the Courts. The 

parties are now free to select what they think is deemed best. Gone are the days when 

aggrieved parties are daunted by exasperating litigations and just opted to remain 

silent. Dangerously in these instances, rights are not asserted and justice is not served.  

RA 9285’s declaration of policy provides “the policy of the State to actively 

promote party autonomy in the resolution of disputes or the freedom of the parties 

to make their own arrangements to resolve disputes.”  

In this regard, the law encourages and actively promotes “the use of 

Alternative Dispute Resolution (ADR) as an important means to achieve speedy and 

impartial justice and de-clog court dockets. As such, the State shall provide means 

for the use of ADR as an efficient tool and an alternative procedure for the resolution 

of appropriate cases.”  

It provides further:  

Likewise, the State shall enlist active private sector participation in the 

settlement of disputes through ADR. This Act shall be without prejudice to the 

adoption by the Supreme Court of any ADR system, such as mediation, 

conciliation, arbitration, or any combination thereof as a means of achieving 

speedy and efficient means of resolving cases pending before all courts in the 

Philippines, which shall be governed by such rules as the Supreme Court may 

approve from time to time. 

Hence, since ADR provides the freedom and the liberty to the disputing 

parties the choice how to pursue their right to seek an effective remedy. Given the 

status of our Judiciary, the parties will most definitely choose the easiest but still an 

effective option.  
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PART VI: Conclusion and Recommendation 

 The experience of the past quarter-century has confirmed the importance of 
justice for the security, well-being, and dignity of poor and disadvantaged people 
around the world. 45  
 

It is to be noted that of all people, the poor is usually deprived access to the 
Courts given the expenses and the costs of litigation. This paper has explored the 
significance of giving justice to the poor and underprivileged where they would not 
be only confined to filing lawsuits before the Courts to assert their claims and enforce 
their rights.  
  

Experience has confirmed the limitations of formal justice institutions and, 
likewise, the limitations of international cooperation that is focused heavily on those 
formal institutions. Access to justice does not only mean access to a court. ADR 
holds promise for increasing the development effectiveness of justice systems, not 
as a new silver bullet, but as a practical measure to reduce injustice and expand 
opportunity by complementing formal justice institutions within a broad framework 
of justice system reform. 46 
 
 Since our country already provides for a sufficient number of laws and 
regulations for ADR, what’s only lacking at this time is awareness on the basic and 
fundamental features of ADR specially its advantages in the area of dispute 
resolution.  
 

Once this is achieved, the aggrieved who were once afraid to aver his rights 
through litigation will no longer be daunted as he is already aware of alternative 
modes available for him. ADR will aid the government to gain the trust of the 
investors by giving them access to effective remedies. It will also give the disputing 
parties the liberty of choosing what he sees right and what is the most beneficial for 
him.  
 

 This will definitely help the Judiciary in its duty to give access to justice for 
everyone. Certainly, not only the rule of law will be upheld and promoted but also 

                                                           
45 JAMES MICHEL, Alternative Dispute Resolution and the Rule of Law in International Development Cooperation, 
2011. 
46 Id.  
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liberty and prosperity. After all, judges and courts should be the protectors of rights 
and liberty. At the same time, they should uphold the law. 47 
 

 

Although efforts were already made to promote ADR in the Philippines, 

engagement should be long-term, while flexibility, continuous efforts, and 

persistence are key ingredients. 48 Promising results of ADR in the past should not 

serve as a red light but a green light to continue implementing and promoting other 

alternative modes of resolving disputes.  

The significant efforts of our courts to reduce thousands of pending cases 

does not also mean that the responsibility to ease its burden should only be its sole 

obligation. It is recommended that lawyers should also play a key role in advancing 

the effective and efficient resolution of cases in the Philippine Courts.  

Lawyers as Courts Advocates  

Abraham Lincoln once said, “Discourage litigation. Persuade your neighbors 

to compromise whenever you can. As a peace-maker the lawyer has a superior 

opportunity of being a good man. There will still be business enough.” 

Now, who has the responsibility then to help the Courts decongest their 

dockets? Is the Judiciary alone in its advocacy for an efficient and effective 

administration of justice? 

Lawyers share the responsibility with the Judiciary to effectively and efficiently 

administer justice. That is why as a part of the lawyer’s oath, new lawyers admitted 

to the Bar swear before a duly constituted authority that they will not wittingly nor 

willingly promote or sue any groundless, false or unlawful suit, or give aid nor 

consent to the same; they will delay no man for money or malice, and will conduct 

themselves as lawyers according to the best of their knowledge and discretion with 

all good fidelity as well to the courts as to their clients. 49 

                                                           
47 Springer-Verlag Berlin Heidelberg 2015 H.P. Graver, Judges Against Justice, DOI 10.1007/978-3-662-44293-7_1   
48 Asian Development Bank, supra note 35. 
49 Form 28, RRC.  
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The lawyer’s oath is not mere facile words, drift and hollow, but a sacred trust 

that must be upheld and kept inviolable.50 In this regard, lawyers have the obligation 

to see to it that justice is served by doing the right thing. They must use their power 

to educate their clients of the best choices to make, options that are not only self-

serving.  

From making the choice to litigate or to resort to ADR techniques, lawyers 

play an important role. Either they encourage the parties to file a complaint straight 

away or try to amicably settle or negotiate.  

The parties before resorting to the Courts must be guided by the lawyers of 

the advantages and disadvantages of litigation. They must be informed of other 

effective remedies to protect their rights. In the process, the parties might reconsider 

their options. The crucial part is, they should know that there are alternative ways to 

cut the chase.  

Sadly, some lawyers in the Philippines are not being advocates of ADR. Some 

even contribute to the Philippine overburdened Judiciary. Jan Willem Bakker in the 

Philippine Justice System (1997) lays down a more detailed checklist of dilatory lawyer 

techniques, thus:  

1) appeal even minor cases to the appellate courts or even the Supreme Court 

with the claim that these cases involve issues of law; 

2) file numerous unnecessary petitions;  

3) inform the judge that one is ill or that a client is or a key witness; 

4) present witnesses and evidence in a piecemeal fashion; 

5) arrive late or not at all and blame this delay on “heavy traffic” or one’s car 

breaking down; 

6) have a third party receive the postal delivery of the court order requiring 

the client or witness to appear in court;  

7) purposely protract the cross-examination of witnesses; and  

                                                           
50 Sebastian v Calis, A.C. No. 5118, Sep. 9, 1999.  
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8) report that one is prevented from appearing in Court because one is 

urgently and unexpectedly needed in another court case and many more. 51 

These are the major reasons why jurists, lawyers and others who are trained in 

law continue to search ways on how to ease the burden of the Judiciary and the 

parties to a dispute. No one wants to go through the tedious process of litigation. 

For them, it is as if going through a labyrinth without an easy way out. But no matter 

how tiresome the process is, they are left with no choice but to bite the bullet. 

Therefore, the lawyers must always be reminded that the responsibility of an 

efficient judicial system is a shared obligation with the judiciary. Their responsibility 

does not end in representing their clients before the Courts. They must also exert 

efforts to effectively avoid litigation and promote ADR in the Philippines. After all, 

it has proven its beneficial effects not only in upholding the rule of law but also in 

advancing economic growth, prosperity and liberty. 

However, does it mean to say that we have to disregard litigation entirely? The 

answer is no.  

Litigation vs. ADR 

The introduction of ADR in the Philippines does not negate the importance 

of litigations in the Philippines. It also does not mean that litigation is a dead end 

process. There are certain instances where it is more appropriate to file the case 

before the Courts rather than resort to alternative dispute mechanism. Therefore, 

diligence is still necessary.  

Peter Lovenheim in Mediate, Don’t Litigate supports the idea that litigation is 

necessary in some instances such as the following: 

1) when you need to establish a legal precedent, such as the validity of the 

patent which your company holds; 

2) when you need to publicly prove the truth, such as when the customer’s 

complaint about product, quality or safety has received wide attention in the media 

and only a court judgement in your favor can reestablish your product’s good name; 

                                                           
51 LOPEZ, supra note 1 at 5. 
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3) when your company’s legal rights have been infringed and you stand a good 

chance of collecting substantial damages in court; 

4) when your opponent is unable and unwilling to participate in ADR; and  

5) when serious crimes are involved in the dispute. 52 

Thus, it is till essential to determine whether litigation is appropriate or not. If 

even without resorting to litigation and opting for ADR techniques is possible then 

that’s the time to choose the latter over the former. That way, not only the case is 

decided effectively but also expediently. 

                                                           
52 LOPEZ, supra note 1 at 22.  


