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ABSTRACT  

 

There is no other Constitutional, legal and military measure that has 

attracted such attention and notoriety into the national political 

consciousness as that of martial law. The imposition of martial law in 1972 

and the subsequent deposition of the regime of President Ferdinand E. 

Marcos have led to the reexamination of the concept to ensure that the 

abuses of the past may not be repeated again.  In any case, the framers of 

the present Constitution intended to return martial law to its original 

conception, apply the open-courts theory, and to constitutionalize the 

American case of Ex Parte Milligan. Since May 2017, President Rodrigo R. 

Duterte has placed Mindanao under martial law and suspended the 

privilege of the writ of habeas corpus. He has since extended such 

proclamation twice. The Supreme Court, in the landmark cases of Lagman v. 

Medialdea and related cases, upheld its constitutionality, giving the 

President the discretion to place any part of the Philippines under martial 

law by applying the statutory construction principle of verba legis.  

 

In this paper, the Author proposes that while the Supreme Court correctly 

laid down the two standards in declaring martial law, namely: (1) the 

existence of actual rebellion or invasion and (2) the requirement of public 

safety, it erred in characterizing the question of the territorial scope of 

martial law as a political question. The initial determination of the President 

of the necessity of martial law based on the probable cause standard does 

not preclude the Supreme Court in the exercise of its special authority under 

the Constitution to review the sufficiency of its factual basis.  In the absence 

of any express limitation of its power, the Supreme Court has the power to 

review the sufficiency of the factual basis of all three components of martial 

law, namely: material, durational, and geographical scope. The dichotomy 

between the material and geographical aspect, as laid down in Lagman v. 

Medialdea and the related cases, emasculates the powers of the Supreme 

Court and renders nugatory the existence of the standards in proclaiming 

martial law. In this case, an analysis of the Proclamation and the 

President’s Reports to the Congress would show that martial law should 

have been limited to the largest political subdivision affected by the 

rebellion, Lanao del Sur. With the demise of the terrorist leaders and the 

capitulation of the City of Marawi, the justifications as laid down in 

Proclamation No. 216 are no longer existent and thus the factual basis of its 

extensions are insufficient. 



 
 

 

Thus, it is respectfully submitted that Lagman v. Medialdea and the related 

cases should be overturned insofar as it deviated from the intention of the 

framers of the present Constitution to limit martial law in an actual theater 

of war where civil courts no longer operate or where civil administration is 

unable to function. Should the proclamation of the President be too 

expansive to include areas where the standards are not met, the Supreme 

Court has the duty and power to strike down the proclamation as 

unconstitutional, regardless whether the Congress has authorized its 

proclamation or extension. In aid of its power to resolve the constitutionality 

of martial law, the Supreme Court is not limited to considering submissions 

of the Executive. It may also motu proprio conduct its own investigation, and 

may require intelligence agencies to submit confidential information on 

national defense and security in camera session. 
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CHAPTER I: INTRODUCTION 

 
A. Background of the Study 

On May 23, 2017, the Islamic State-inspired Maute group attacked Marawi 

City, Lanao del Sur. In what is to become one of the longest military sieges in 

modern Philippine history,
1
 the Armed Forces of the Philippines (AFP) fought the 

Maute group, led by Omar Maute and Isnilon Hapilon, from May 23, 2017 to 

October 23, 2017. The terrorist Maute group attacked several civilian and military 

installations within the city limits. They attacked the Marawi City Hall, the 

Mindanao State University, the Amai Pakpak Hospital and the Marawi City Jail, 

where a hundred and seven (107) inmates escaped custody. The terrorists, likewise, 

laid siege to Camp Ranao, home to the 103rd Brigade, 1st Infantry Division of the 

Philippine Army. They also burned several buildings and places of worship in the 

city, such as the St. Mary’s Catholic Cathedral, the Ninoy Aquino School, and the 

Dansalan College (operated by the United Church of Christ in the Philippines).
2
 

 Unlike the 2009 Maguindanao martial law, the Congress did not convene 

immediately within forty-eight (48) hours from President Duterte’s proclamation 

of martial law.
3
 Instead, the Senate and the House of Representatives passed their 

respective resolutions
4
 expressing support for the proclamation and the suspension 

of the privilege of the writ.  

 Congressman Edcel Lagman of Albay and others questioned the 

Constitutionality and legality of Presidential Proclamation No. 216, before the 

Supreme Court. On July 4, 2017, the Supreme Court, in Lagman v. Medialdea,
 

upheld the validity of the proclamation of martial law and the suspension of the 

privilege of habeas corpus. The Court ruled that the President has satisfied the 

requirements of actual rebellion and public safety in declaring martial law. At the 

same time, the Majority ruled that the President has the sole prerogative and 

discretion to declare martial law over the entire Philippines or any part thereof, 

 
1
 Agence France-Presse, Marawi: City Destroyed in the Philippines’ Longest Urban War, PHIL. DAILY INQ., Oct. 19, 

2017, available at http://newsinfo.inquirer.net/939202/marawi-war-maute-terrorism-duterte-isnilon-hapilon-is-

islamic-state (last accessed Feb. 1, 2019). 
2
 Key facts about a tumultuous Tuesday in Marawi City, PHIL. DAILY INQUIRER, May 24, 2017, available at 

http://newsinfo.inquirer.net/898990/key-facts-about-a-tumultuous-tuesday-in-marawi-city#ixzz5IkAHW8xv (last 

accessed Feb. 1, 2019). 
3
 Rosette Adel, Lawyers Ask SC to Order Congress to Convene Joint Session on Martial Law, PHIL. STAR, June 6, 

2017, available at http://www.philstar.com/headlines/2017/06/06/1707287/lawyers-ask-sc-order-congress-convene-

joint-session-martial-law (last accessed Feb. 1, 2019). 
4
 H. Res. No. 1050 17th Cong., 1st Sess. (2017). ; S. Res. No. 388, 17th Cong., 1st Sess. (2017). 
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provided that the existence of rebellion and the requirement of public safety are 

satisfied, even over one part of the country.
5
 

 As the original sixty (60) day period was set to expire on July 23, 2017, the 

President sent a letter, dated July 18, 2017, to the Congress requesting for an 

extension until December 31, 2017. The Congress obliged with the President’s 

request. By August, 2017, the Armed Forces was able to contain the Maute within 

a 2,000-square meter zone.
6
  The following month, they were able to recapture the 

Bato Mosque and the Amaitul Islamiya Marawi Foundation building, which 

previously served as the Maute’s command and control center.
7
 

 On October 16, 2017, the AFP announced that Maute leaders Omar Maute 

and Isnilon Hapilon have been successfully killed in a rescue operation.
8
 The 

following day, President Rodrigo Roa Duterte declared the liberation of Marawi 

City. On October 23, 2017, Secretary Delfin Lorenzana, the martial law 

administrator, announced the cessation of military operations in Marawi. As the 

battle ended, the Congress appropriated at least PHP 72 billion for its 

rehabilitation.
9
 From the government side, around 168 soldiers

10
 and 89 civilians

11
 

were killed, and more than 1,400 soldiers were wounded in the battle.
12

 There were 

also more than 1.1 million civilians displaced as a result of the battle.
13

  

 
5
 Lagman v. Medialdea, G.R. No. 231658/G.R. No. 231771/G.R. No. 231774, July 4, 2017. 

6
 Bombing Runs, Artillery Fire vs. Maute Continue, PHIL. DAILY INQ., Aug. 19, 2017, available at 

http://newsinfo.inquirer.net/923894/maute-group-terrorism-marawi-islamic-state-mindanao-conflict (last accessed 

Feb. 1, 2019). 
7
 Military Reclaims Marawi Mosque, School in ‘Enormous AFP Gain,’ ABS-CBN NEWS, Sep. 17, 2017, available 

at http://news.abs-cbn.com/news/09/17/17/military-reclaims-marawi-mosque-school-in-enormous-afp-gain (last 

accessed Feb. 1, 2019). 
8
 Terrorists Isnilon Hapilon, Omar Maute Killed in Marawi Battle, ABS-CBN NEWS, Oct. 16, 2017, available at 

http://news.abs-cbn.com/news/10/16/17/terrorists-isnilon-hapilon-omar-maute-killed-in-marawi-battle (last 

accessed Feb. 1, 2019). 
9
 Audrey Morallo, Official: Marawi Rehab to Cost At Least P72 Billion, PHIL. STAR, Apr. 6, 2018, available at 

https://www.philstar.com/headlines/2018/04/06/1803467/official-marawi-rehab-cost-least-p72-billion (last accessed 

Feb. 1, 2019).  
10

 Carmela Fonbuena, Gov't Death Toll in Marawi Siege Rises to 168, RAPPLER, Jan. 10, 2018, available at 

https://www.rappler.com/nation/193307-government-forces-death-toll-marawi-siege-dna-test (last accessed Feb. 1, 

2019). 
11

 Around 40 civilians died from disease; Islamic Freedom Fighters, Abu Sayyaf Next after Maute ‘Wipeout’ — 

Defense Chief, MANILA TIMES, Oct. 24, 2017, available at http://www.manilatimes.net/islamic-freedom-fighters-

abu-sayyaf-next-maute-wipeout-defense-chief/358410/ (last accessed Feb. 1, 2019). 
12

 Carmela Fonbuena, Government Throws Out Last-Minute Negotiations with Maute, RAPPLER, Sep. 6, 2017, 

available at https://www.rappler.com/nation/181312-safe-passage-terrorist-negotiation-junked (last accessed Feb. 1, 

2019). 
13

 The Philippine Army Recaptures a City Seized by Muslim Insurgents, THE ECONOMIST, Oct. 21, 2017, available 

at https://www.economist.com/asia/2017/10/21/the-philippine-army-recaptures-a-city-seized-by-muslim-insurgents 

(last accessed Feb. 1, 2019). 
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On December 5, 2017, the Supreme Court denied all three motions for 

reconsideration, seeking the reversal of its July 2017 decision In its resolution, the 

Court held that the expiration of the original 60-day period extension rendered its 

determination of the factual basis of the declaration as moot and academic. The 

Court yet again upheld its decision that the Constitution merely requires the 

sufficiency and not the accuracy of the factual bases of the declaration. In the 

absence of clear and express Constitutional restraints, the President has the sole 

and unbridled authority to place Philippines or any part thereof under martial law.
14

 

 Nonetheless, on December 8, 2017, the President sent a letter to the 

Congress asking for another year of extension. In his letter, the President cited the 

recommendation of the Secretary of National Defense and the Armed Forces Chief 

of Staff, as corroborated by intelligence from the Philippine National Police. In his 

letter, the President alleged that various Islamic State-inspired terrorists are 

sprouting all over the island, and that public safety requires the second extension 

because of the intensified attacks mounted by the CPP-NPA, the Bangsamoro 

Islamic Freedom Fighters (BIFF) and the remnant Abu Sayaff Group.  Moreover, 

at least a hundred and eighty five (185) persons in the martial law arrest orders 

remain at large. As such, it is necessary to extend martial law again to prevent the 

spilling over of terroristic elements to Luzon and Visayas and to expedite the 

rehabilitation and socio-economic development efforts of the Government. 

Heeding the call of the President, on December 13, 2017, the Congress yet 

again extended the declaration and the suspension of the writ over the entire island 

of Mindanao and its outlying islands until December 31, 2018.
15

 In the interim, 

sporadic violence continue to erupt within the island and various reports of human 

rights violations, committed by both the military establishment and the terrorists,  

have been recorded by both the non-governmental organization Amnesty 

International
16

 and the Commission on Human Rights.
17

 On June 17, 2018, 

government forces once again clashed with the remnants of the Maute group in 

Lanao del Sur.
18

 

 

 
14

 Lagman v. Medialdea, G.R. No. 231658/G.R. No. 231771/G.R. No. 231774, Dec. 5, 2017 (Motion for 

Reconsideration) (Dec. 7, 2017). 
15

 R.B.H. No. 4, 17th Cong., 2nd Reg. Sess. (2017). 
16

 AMNESTY INTERNATIONAL. ‘THE BATTLE OF MARAWI’ DEATH AND DESTRUCTION IN THE PHILIPPINES (2017). 
17

 Jodesz Gavilan, CHR: Address Human Rights Violations under Martial Law in Mindanao, RAPPLER, Dec. 15, 

2017, available at https://www.rappler.com/nation/191434-commission-human-rights-government-address-alleged-

violations-mindanao-martial-law (last accessed Feb. 1, 2019). 
18

 Bobby Lagsa, Airstrikes, Clashes between Military, ISIS-Maute Group in Lanao del Sur Towns, RAPPLER, June 

18, 2018, available at https://www.rappler.com/nation/205171-military-operations-abu-dar-tubawan-pagawayan-

lanao-del-sur (last accessed Feb. 1, 2019). 
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B. Statement of the Problem / Thesis Statement 

 This paper aims to establish that the Supreme Court has the power and the 

duty to review the President’s determination of the territorial scope of martial law, 

consistent with its special authority under Article VII, Section 18, paragraph 3 of 

the Constitution. In light of this, the Constitution requires that the standards of 

actual rebellion or invasion and public safety necessity should equally apply as 

regards to the geographical aspect of the proclamation. The inevitable result of this 

analysis is that the territorial scope of the proclamation is not a political question, 

and, consistent to both Philippine and American jurisprudence, the Court should 

adopt the open-courts theory in construing the public safety requirement.  

Moreover, the Supreme Court’s power to review the sufficiency of the factual basis 

of the declaration under the 1987 Constitution should allow the Court to resort to 

other means in gathering information in the performance of its duties. 

While the declaration or suspension is essentially, primarily, and initially 

within Presidential discretion, the Constitution requires that the territorial coverage 

of the declaration be necessarily limited and guided by the principle of necessity. 

In relation to this, the Majority’s appreciation of public safety in the case of 

Lagman v. Medialdea
19

 is erroneous and neglects established American and 

Philippine jurisprudence on the public safety standard, as expressed in pre-1972 

martial law/emergency powers cases, that the principle of strict necessity does not 

only apply to the material aspect of the declaration, but likewise to its territorial 

aspect. 

In addition, the Supreme Court in Lagman v. Pimentel
20

 has unduly revived 

the “imminent danger” clause in the Commander-in-Chief Clause of the 

Constitution by considering the spilling over of terroristic elements and social 

economic development as grounds for extending martial law. Flexibility, as 

contemplated under the Constitution, refers to the means employed by the military 

authorities in addressing the crisis, not to the territorial scope. Thus, martial law 

should not be unduly expanded to include grounds other than invasion or rebellion. 

Finally, concurring with the separate opinions of Associate Justices Carpio 

and Caguioa, the Supreme Court should re-examine its characterization of 

rebellion as a continuing crime insofar as it refers to the territoriality of the effects 

of the crime.  The continuing crime element does not involve the territorial scope 

of the martial law declaration. Rather, it pertains to the authority of the police to 

effect warrantless arrests. Similarly, the doctrine of absorption finds no application 

 
19

 Supra note 5. 
20

 Lagman v. Pimentel, G.R. No. 235935/G.R. No. 236061/G.R. No. 236145/G.R. No. 236155, Feb. 6, 2018. 
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with regard to the territorial coverage of the proclamation. Instead, absorption 

refers to rebellion absorbing other related crimes committed in furtherance thereof.  

Needless to say, the mere presence of terrorist elements or rebels in a specified 

territory does not prove the sufficiency of the factual basis of martial law.  

C. Objectives of the Study 

 This paper will examine as to whether or not the President’s determination 

of the territorial extent of the proclamation of martial law and the suspension of the 

privilege of the writ of habeas corpus is a political or a justiciable question. It aims 

to analyze the main opinion and the separate concurring and dissenting opinions 

rendered by the justices of the Supreme Court in resolving Lagman v. Medialdea
21

 

and the subsequent Lagman v. Pimentel.
22

 Should the question of territorial 

application be justiciable, this paper will examine the existence of demonstrable 

standards which the President should satisfy in imposing martial law over a certain 

territory. Likewise, an examination of the public safety standard will be made so as 

to clarify the nature of martial law insofar as its territorial scope is concerned. 

Finally, it will also examine rebellion as a continuing crime in the context of 

martial law jurisprudence and the propriety of the Court’s extension of the doctrine 

of absorption as regards the territorial scope of martial law.  

D. Research Methodology 

 The paper will textually examine the 1987 Constitution, the previous 

Constitutions and the organic acts of the Philippines. It will, likewise, examine 

Presidential Proclamation No. 216 and its accompanying Reports which will be 

compared with the previous martial law proclamations to ascertain and contrast the 

different factual bases adduced by the different Presidents and Governor-General 

in exercising such powers. This will be done to determine the validity of the 

Court’s conclusion as regards the justiciability and the applicable standards in 

declaring martial law. With regard to the public safety standard, the author will 

examine the different decisions rendered by the Philippine and United States 

Supreme Courts. Finally, this paper will also look into the Records of the 

Constitutional Conventions, select essays published in law reviews written by 

renowned members of the Philippine Bar, and textbooks on the three Constitutions 

of the Philippines for the purposes of examining the nature and characteristics of 

martial law and the suspension of the privilege of the writ.  

 

 
21

 Supra note 5. 
22

 Supra note 20. 
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E. Significance of the Study 

The case of Lagman v. Medialdea did not put to rest the question of the 

validity of the Presidential Proclamation No. 216, much more to the sufficiency of 

the factual basis in determining the territorial extent of such proclamation. The 

Majority insists that the President has a wide latitude in determining the territorial 

extent of the proclamation because of the textual appreciation of Article VII, 

Section 18 of the Constitution, giving the President the power to declare martial 

law over the entire Philippines or any part thereof, purportedly without any 

limitation.
23

  

The Dissents, however, held that the existence of actual rebellion coupled 

with the requirement of public safety must be satisfied not only with regard to its 

material aspect of the declaration but also to its territorial aspect. Associate Justice 

Carpio, in his Dissenting opinion, believed that it is necessary that there be actual 

rebellion or invasion before any declaration be made due to the deletion of the 

imminent danger clause.
24

 

This divergence of views must be analyzed from the prism of the limitations 

and extent conferred upon the President to declare martial law and to suspend the 

privilege of writ. More than the President, however, it will also affect the 

Congressional power to review the proclamation. More importantly, determining 

the justiciability of territorial scope and the standards will also bear impact on the 

Supreme Court’s Constitutional duty to review the validity of the declaration or its 

extension. Likewise, the case of Lagman v. Pimentel legitimized the extension of 

martial law on the pretext of the intensified Communist rebellion, the 

reorganization of Islamic fundamentalist rebels and the reconstruction of Marawi.
25

  

The question, therefore, is whether the Constitution permits grounds other 

than actual rebellion or invasion, considering that the definition relied upon by the 

Majority of the public safety clause includes the “prevention of and protection 

from events that could endanger the safety of the general public from significant 

danger, injury/harm, or damage, such as crimes or disasters.”
 26

 For the Supreme 

Court to impertinently exercise judicial restraint in reviewing the the territorial 

scope of martial law would unnecessarily diminish the Court’s power and duty to 

review such cases, even in the absence of grave abuse of discretion.  

 
23

 Supra note 5. 
24

 Lagman v. Medialdea, G.R. No. 231658/G.R. No. 231771/G.R. No. 231774, July 4, 2017 (C.J. Sereno, dissenting 

opinion); (J. Caguioa, dissenting opinion); (J. Carpio, dissenting opinion). 
25

 Supra note 5.  
26

 Supra note 5. 
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Indeed, the Supreme Court’s sparse treatment of the justiciability and 

propriety of the territorial scope of the declaration of martial law, compared with 

the other issues discussed in the case of Lagman,
27

 raises a lingering issue as to the 

true and proper scope thereof. Preliminarily, the decision in Lagman
28

 seems to roll 

back the safeguards guaranteed under the Constitution. It seems that the territorial 

coverage has been placed beyond judicial review, even beyond the grave abuse of 

discretion standard laid down in Lansang
29

 and incorporated under the present 

Constitution.  In making such preliminary point of inquiry, it is important to 

understand that limiting the geographic scope is similar, if not, equally important 

to the material and durational grounds for martial law.  

More than the derogations to human rights which may be legally made under 

martial law of the 1987 Constitution, the declaration should be seen in the light of 

the violations allegedly perpetrated during the present martial law. In its report 

entitled “The Battle of Marawi: Death and Destruction in the Philippines,”
30

 the 

Amnesty International found that both the military and the terrorist Maute 

committed human rights violations, ranging from unlawful killings and hostage-

taking by the terrorists and allegations of torture and other forms of ill treatment 

perpetrated by the AFP. In addition, there have been cases of widespread looting 

within the ground zero of the battle. 

Indeed, the President’s power to declare martial law and to suspend the 

privilege of the writ is an issue of transcendental importance which affects the very 

fabric of our republican and democratic form of Government. The lessons of the 

past should caution not only the courts but also the general public of the effects of 

martial law and the suspension of the privilege. A key element of such declaration 

which requires greater attention is the extent of the territorial scope of the 

suspension of the privilege or martial law. This concern over the legitimate use of 

emergency rule is further compounded by the tenuous character of modern-day 

terrorism, whose organizations and activities are often transnational in character. 

The government should be well-equipped in responding to these challenges to 

national security without abandoning the supremacy of the Constitution and the 

Bill of Rights.  

The point is that the essence of our republican form of government requires 

the active participation of all three branches of government in meeting a national 

crisis or public emergency.  In the Emergency Powers Cases, the Supreme Court, 

 
27

 Id. 
28

 Id. 
29

 Lansang v. Garcia, 42 SCRA 448 (1971).  
30

 Supra note 5. 



8 
 

by way of obiter dictum, held that by adopting a constitutional form of 

government, the people were aware of its flaws and inefficiencies, compared to 

dictatorial rule.
 31

 While the President has the initial prerogative in declaring 

martial law, its validity, revocation, and extension is subject to Congressional and 

judicial review. Indeed, the 1987 Constitution has severely limited the application 

of the political question doctrine by the expanded certiorari powers of the courts 

and the special power granted to the Supreme Court to review the sufficiency of 

the factual basis of the declaration. The task is, therefore, to give similar effect to 

the overall philosophy found in the Constitution in all the three aspects of 

emergency rule: material, territorial, and durational. 

The implication of today’s jurisprudence is that the Majority of the Court is 

virtually abandoning the sufficiency of factual basis test in favor of the grave abuse 

of discretion test, as cautioned by Justice Jardaleza in his separate concurring and 

dissenting opinion,
32

 or a combination thereof, notwithstanding that there is 

authority that the review powers of the Supreme Court under Article VII, Section 

18 is different from its expanded certiorari powers.
33

  

Another key concern is the Court’s characterization of martial law as a 

flexible concept in Lagman v. Medialdea,
34

 grounded on the understanding that the 

President should be able to use the armed forces to be able to adapt to address 

increasingly complex and evolving threats to global society. The Court, however, 

failed to extensively discuss the public safety standard which has a direct bearing 

on the territorial scope of the proclamation. It is, therefore, important that the paper 

reviews this key concept as understood from the prism of established Philippine 

and American jurisprudence. 

As of today, a third of our nation’s territory is under martial law and the 

basic liberties and civil rights of our citizens in those areas are being curtailed in 

the name of national security, defense, and public safety. Likewise, the declaration 

has been extended not only once but twice for reasons ranging from existence of 

actual hostilities to the necessity in effecting the rehabilitation efforts of the 

government. However, the proclamation of martial law in itself is not intrinsically 

adverse to our constitutional form of Government. In fact, the framers of the 

present Constitution, as in the past, has deemed it necessary to include such power 

vested upon the President where the ordinary processes of law and order are unable 
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to cope up with the situation. There is no danger to analyze such effects from the 

prism of basic Constitutional principles designed to prevent a repetition of the dark 

days of martial law. 

Finally, it cannot be emphasized enough how issues on territorial aspects are 

equally important in discussing the validity of martial law declaration. While 

current Philippine jurisprudence has extensively discussed the material aspect of 

martial law, the present body of local jurisprudence is only beginning to 

understand the equally important aspect of limiting the territorial scope of 

employing emergency rule. The implications of Lagman v. Medialdea
35

 provides 

mix signals that while it applies the standards of actual rebellion and invasion in 

the material aspect of the declaration; it has, nonetheless, refused to apply the same 

standards with regard to the territorial aspect. This inconsistent stance of the 

Supreme Court highlights the pressing need for a more intensive research on the 

subject matter.  

Consequently, the discovery of legal and jurisprudential guidelines in 

arriving to such standards is the most important task sought to be established by 

this research. As laws are founded on the basis of replicability and reliability of 

results in applying the same standards to a similar problem, it is necessary to enrich 

our understanding of the problem for the development of the jurisprudence as 

regards the territorial aspect of martial law. 

The existence of clear standards and the question of whether such 

extraordinary power may be subject to judicial review will not only help in solving 

the problems of today but may be decisive in future controversies. These issues are 

capable of repetition and yet at times evading judicial review. Indeed, the landmark 

case of Lagman
36

 was the first case in modern Philippine jurisprudence to discuss 

on the merits of the proclamation of martial law and the suspension of the privilege 

of the writ of habeas corpus under the 1987 Constitution. It is therefore important 

to critically analyze the doctrines contained Medialdea
37

 and in Pimentel
38

 to 

derive the key principles enunciated therein and to determine whether such are 

consistent with the intent of the framers of the Constitution and established 

Philippine and American jurisprudence. 
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F. Scope and Limitation 

 This paper is principally an examination of the Court’s decision in Lagman 

v. Medialdea
39

 and the subsequent case of Lagman v. Pimentel
40

 on the 

justiciability and the existence of demonstrable standards in declaring martial law 

or suspending the privilege of the writ over the entire Philippines or a particular 

part of its territory. Consequently, the study is limited to the territorial aspect of the 

declaration and is not concerned with the material and durational aspects thereof.  

In view of this, the paper will examine the nature of martial law and the 

suspension of the privilege of the writ, its contemporaneous development under the 

1987 Constitution, and jurisprudence under Philippine and American legal 

systems. Likewise, this study will look into the principle of necessity and the open-

courts theory, and whether such are applicable in reviewing the sufficiency of the 

factual basis of the territorial scope of the declaration. The paper will also include 

an analysis of rebellion in accordance with Article 134 of the Act No. 3815, as 

amended; otherwise known as, the Revised Penal Code, its nature as a continuing 

crime, and the application of the doctrine of absorption insofar as it affects the 

territorial scope of martial law. Finally, the paper will include an exposition of the 

standard of public safety necessity within the prism of the President’s martial law 

powers.  

This paper, however, excludes an analysis of the proper standard of proof 

and burden of proof to be met by the President in exercising these extraordinary 

powers. The study does not also seek to review the wisdom of the President’s 

proclamation but only to determine whether such proclamation is consistent with 

the Constitution. To conclude, this paper is limited to examining the territorial 

scope of martial law and the suspension of the privilege of the writ. It does not 

tackle issues, such as the propriety of adducing grounds such as rehabilitation or 

reconstruction which are not found in the Constitution, nor is it concerned with the 

strength of the Communist and other rebel groups in the Philippines so as to justify 

the proclamation and the duration set by the Congress. Furthermore, the paper 

considers the definition of rebellion and invasion as established concepts which do 

not require further analysis. 

G. Organization of the Thesis 

 In Chapter I, the paper discusses the background of the study, the statement 

of the problem/thesis statement, research methodology, significance of the study, 
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and scope of limitation. Chapter II is about the nature of martial law and the 

suspension of the privilege of the writ of habeas corpus, its purposes and 

limitations. On the other hand, Chapter III looks at the Commander-in-Chief 

Clause of the Constitution, specifically the provisions on martial law and the 

suspension of the privilege of the writ under the 1987 Constitution. Similarly, the 

privilege of the writ of habeas corpus, as discussed in the Bill of Rights, will be 

explained in this chapter. Chapter IV discusses rebellion as a continuing crime. 

Chapter V is a discussion of the main opinion and the separate opinions of Lagman 

v. Medialdea
41

 (the original decision and the Court’s resolution in the motion for 

reconsideration); while, Chapter VI is about the Main Opinion and Separate 

Opinion of Lagman v. Pimentel.
42

 Chapter VII is the Analysis. Chapter VIII will be 

the Recommendation and, finally, Chapter IX will be the Conclusion. 
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CHAPTER II: NATURE OF MARTIAL LAW AND SUSPENSION OF THE PRIVILEGE OF 

THE WRIT OF HABEAS CORPUS, ITS PURPOSES AND IMPLICATIONS 

 

A. Martial Law as Police Power 

 Martial law has been primarily characterized as an exercise of police power. 

Although police power is ordinarily vested with the legislature, it has been vested 

by Constitutional design to the President of the Philippines.
 43

 This avoided the 

lingering problem found in the American jurisdiction as to which branch of 

government this power is vested by the United States Constitution.
44

   

The concept of martial law in the Philippines is of Anglo-Saxon origin.
45

 

Traditionally, martial law is categorized into three types: 

In the most comprehensive sense of the term, Martial Law includes all 

law that has reference to, or is administered by, the military forces of 

the State. Thus it includes (1) Military Law Proper, that is, the body of 

administrative laws created by Congress for the government of the 

army and navy as an organized force; (2) the principles governing the 

conduct of military forces in time of war, and in the government of 

occupied territory, and (3) Martial Law in sensu strictiore, or that law 

which has application when the military arm does not supersede civil 

authority but is called upon to aid it in the execution of its civil 

functions.
46

 

 

By martial law, therefore, the Constitution considers only the second and, 

more appropriately, its third form.
47

 The Records of the Constitutional Commission 

are replete of the intention of the framers of the present Constitution to return to 

the original conception underpinning martial law.
48

 As such, martial law in the 

second form may only be considered as that contemplated by the Constitution if 

the declaration was made in relation to a rebellion or insurrection that amounted to 

a state of public war. It may only be proclaimed over a belligerent territory. 

Consequently, it is the third form or martial law in its strict sense that is 
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contemplated by the Constitution but is modified in that the President of the 

Philippines exercises such powers and not the Congress, as in the United States.
49

 

B. Open Court Theory 

Necessity impels the declaration of martial law and the suspension of the 

privilege of the writ of habeas corpus. It is that same necessity that limits their 

exercise and duration.
50

 In the oft-cited case of Ex Parte Milligan, the United 

States Supreme Court held that it is unconstitutional for a civilian to be tried before 

military tribunals where civilian courts are open and functioning.  It emphatically 

held that a “threatened” invasion cannot justify the declaration of martial law. 

Consequently, martial law may only be proclaimed in an “actual and present” 

theater of war where courts are closed and the civil administration is unable to 

function. This is otherwise known as the “open court theory,” to wit: 

If, in foreign invasion or civil war, the courts are actually closed, and 

it is impossible to administer criminal justice according to law, then, 

on the theatre of active military operations, where war really 

prevails, there is a necessity to furnish a substitute for the civil 

authority, thus overthrown, to preserve the safety of the army and 

society, and as no power is left but the military, it is allowed to govern 

by martial rule until the laws can have their free course. As necessity 

creates the rule, so it limits its duration, for, if this government is 

continued after the courts are reinstated, it is a gross usurpation 

of power. Martial rule can never exist where the courts are open and 

in the proper and unobstructed exercise of their jurisdiction. It is also 

confined to the locality of actual war (emphasis supplied).
51

 

 

 

Some American writers, however, reject the open court theory. Limited 

support of this view can be found in the Concurring Opinion of Associate Justice 

Fred Ruiz Castro in the case of Aquino, Jr. v. Ponce-Enrile.
52

 Arguing that the 

open court theory finds no relevance in the Philippine Constitutions of 1935 and 

1973, since these Charters expressly authorize the President to declare martial law 

on the ground of imminent danger of rebellion, invasion, or insurrection, Justice 

Castro agreed with Charles Fairman, Clinton Rossiter, and William Winthrop that 

adherence to such theory is “unrealistic.” Martial law cannot be imposed over 
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Hawaii even by testing the facts of Duncan v. Kahanamoku
53

 with the open-courts 

theory since the courts remained open following the bombings. In reality, the 

Hawaiian Governor declared martial law in the aftermath of Pearl Harbor 

bombings in 1941. Yet, Charles Fairman, as quoted by Justice Castro,
54

 argues that 

the courts have, nonetheless, upheld the governors’ declaration of martial law and 

war. Similarly, Justice Castro joins the observation of Winthrop that the open 

courts doctrine found in Ex Parte Milligan
55

 was merely adopted by a “bare 

majority” of five against four; and that martial law is not necessarily limited in 

times of war but may be declared in cases of other “public danger.” An open and 

functioning court did not obviate the possibility that such courts may be unable to 

address the “threatened danger or to punish with adequate promptitude and 

certainty the guilty.” Winthrop, therefore, concurs with the minority in Ex Parte 

Milligan
56

 as a “sounder and more reasonable one” and that the majority has 

unduly confused martial law proper with the second type of martial law, the 

military government, which only exists in an actual theater of war.
57

 Justice Castro, 

likewise, cites the case of Queen v. Bekker
58

 which held that “the existence of civil 

courts is no proof that martial law has become unnecessary.”
 59

 

The lessons of the President Ferdinand E. Marcos’ martial law regime, 

however, created an impression among the framers of the Constitutional 

Commission of the necessity to return to Ex Parte Milligan’s traditional definition. 

In his interpellation, Fr. Bernas, S.J. explained that the framers sought to limit 

martial law in a theater of war where civil courts are unable to function; thus, 

authorizing the military commander to vest jurisdiction over civilians to military 

courts.
60

 

C. Public Safety as Object of Martial Law and the Suspension of the Privilege 

of the Writ 

As an exercise of police power, the object of martial law and the suspension 

of the privilege of the writ is public safety.
61

 It is founded upon the principle of 

self-defense and preservation as “no state nor society would exist without it.”
62

 The 

United States Supreme Court in Duncan explained that martial law did not 
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authorize the creation of a “total military government” and neither did it permit 

military authorities from trying civilians where civil courts are functioning; thus, 

reaffirming the open-court doctrine. It does not seek to supplant civilian laws. 

Instead, in construing the Hawaiian Organic Act, the Court held that the United 

States Congress “did not wish to exceed the boundaries between military and 

civilian power.” Martial law is, therefore, “intended to authorize the military to act 

vigorously for the maintenance of an orderly civil government and for the defense 

of the island against actual or threatened rebellion or invasion.” Considering the 

existence of a public emergency, the military authorities necessarily supplement, if 

not, are more superior during the duration of extreme urgency.
63

  

 

D. History of Martial Law 

Notwithstanding the intention by the Framers of the present Constitution to 

return to martial law’s original conception, the Concurring Opinion of Chief 

Justice Fred Ruiz Castro in Aquino, Jr. v. Ponce-Enrile amply provides an 

exposition of the history of martial law. Acknowledging its Anglo-Saxon origins, 

Justice Castro traced martial law from the time of Tudors and Stuarts in England in 

the 14
th
 century. It was primarily intended to suppress rebellions and disorders. 

This power was subsequently extended to the colonies as a periodic means of 

suppressing dissent for the enhancement of imperialism.
64

  

In the United States, although the declaration of martial law is not explicitly 

provided for in the Federal Constitution of the United States, it was occasionally 

declared from time to time. In 1794, martial law was declared in consequence of 

the Whiskey rebellion in the States of Pennsylvania and Virginia. In 1842, martial 

law was similarly declared over the State of Rhode Island as a result of the Dorr’s 

rebellion. In 1814, shortly before the Battle of New Orleans, President Andrew 

Jackson declared “strict martial law” over the City of New Orleans and forbade the 

state legislature from meeting. At the outbreak of the American Civil War, both the 

Confederate and Union forces declared martial law in their respective territories.
65

  

Justice Castro, likewise, noted that martial law was declared not only in 

response to insurrections, rebellions, or invasions in the United States. Because of 

the “confused state of jurisprudence” in the United States and the United Kingdom, 

martial law was similarly employed to address the exigencies of natural disasters 
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and strikes arising from labor disputes.
66

 Even so, the United States Supreme Court 

in Youngstown Sheet and Tube Co. v. Sawyer, struck down the United States 

President’s directive to the Secretary of Commerce to takeover various steel plants. 

The Court held that:  

Even though ‘theater of war’ be an expanding concept, we cannot 

with faithfulness to our constitutional system hold that the 

Commander-in-Chief of the Armed Forces has the ultimate power as 

such to take possession of private property in order to keep labor 

disputes from stopping production. This is a job for the Nation’s 

lawmakers, not for its military authorities.
67

 

 

 

By the end of the First World War, pending the Armistice, the term “martial 

law” was similarly but erroneously proclaimed over territories previously held by 

the belligerent forces of the defeated Central Powers. Justice Castro lamented the 

inappropriate use of “martial law” in this case as it did not follow the traditional 

classification discussed in Ex Parte Milligan. The classification was later 

incorporated in the Manual for Courts-Martial of the United States Army from 

which the Manual for Courts-Martial of the Armed Forces of the Philippines was 

copied from.
68

 

E. Effects of Martial Law 

Two principal views have been advanced as to the effects of martial law. 

Traditionally, the declaration of martial law was seen as not to confer any new 

powers upon the military establishment. Following Willoughby, it was argued that 

during such declarations,  

no new powers are given to the executive, no extension of arbitrary 

authority is recognized, no rights of the individual are suspended. The 

relations of the citizen to his State are unchanged. Whatever 

interference there may be with his personal freedom or property rights 

must be justified, as in the case of police power, by necessity, actually 

existing or reasonably presumed. During times of disorder, such as 

lead to a call upon the military forces for assistance, necessity 

naturally demands the commission of acts which in more tranquil 

times are not demanded, and thus in fact, those in authority may 
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control the individual and his property in ways which they could not 

legally do at other times, but the principle still holds god that 

necessity, and necessity alone, will justify the infringement upon 

private rights of person and property.
69

 

 

 

Similarly, Willoughby continued: 

So-called declarations of martial law are, indeed, often made, but their 

legal effect goes no further than to warn citizens that the military 

powers have been called upon by the executive to assist him in the 

maintenance of law and order, and that, while the emergency lasts, 

they must, upon pain of arrest and punishment, not commit any acts 

which will in any way render more difficult the restoration of order 

and the enforcement of law (Emphasis supplied).
70

 

 

 

Hence, martial law merely warns its citizens, calls upon the armed forces to 

assist civil authorities in the performance of their functions, and has no further 

legal effect. This finds support in Ex Parte Milligan where the United States 

Supreme Court held that it does not affect any other right guaranteed by the Bill of 

Rights in the Constitution other than the suspension of the privilege of the writ of 

habeas corpus.
71

 Therefore, the constitutional right to a fair trial remains, 

notwithstanding the declaration. However, arrests may be made not for punishment 

but as to maintain public order. Eminent Filipino pre-martial law legal scholars, 

such as Professor Vicente Sinco,
72

 Senator Lorenzo Tañada and Justice Enrique 

Fernando,
73

 and Senator Vicente Francisco
74

 subscribed to this view.  

Nonetheless, Professor Vicente Sinco,
75

 citing the case of United States v. 

Bull,
76

 makes a distinction as to the extent of the President’s power in territories 

within the actual theater of war. Within these territories, where civil government 

no longer functions, the President exercises the totality of government powers, 

whether executive, legislative, or judicial, as such areas are under military 

occupation. Outside thereof, as civil administration remains, the President is bound 
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by the laws of Congress. It is submitted that this is only possible under the second 

type of martial law. Senator Francisco observes that, in this type of martial rule, 

martial law ceases upon the restoration of civil government.
77

 

An opposite view is espoused by Clinton Rossiter and finds limited support 

in the commentary of the 1973 Constitution by Associate Justice Fernando. 

Rossiter, who had rejected the open courts theory, believed that the powers of the 

civil government must be concentrated to the executive in times of martial law. As 

such, the President may exercise executive, legislative, and judicial powers 

ordinarily allocated to the three different branches of the government.
78

  

In the United States, as in the United Kingdom, the declaration of martial 

law is considered synonymous to the suspension of the privilege of the writ of 

habeas corpus. In Martin v. Mott, the United States Supreme Court held that the 

essence of martial law is the suspension of the privilege of the writ and without it, 

martial law would be useless.
79

 Indeed, Pineda and Espiritu characterize martial 

law in the American Union as the most extreme measure involving the curtailment 

of civil liberties.
80

 In re Egan, the United States Supreme Court gave the following 

definition: 

All respectable writers and publicists agree in the definition of martial 

law, that it is neither more nor less than the will of the general who 

commands the Army. It overrides and suppresses all existing civil 

law, civil officers, and civil authorities, by the arbitrary exercise of 

military power; and every citizen or subject in other words, the entire 

population of the country within the confines of its power is subjected 

to the mere will or caprice of the commander.
81

 

 

Likewise, Pineda and Espiritu
82

 noted that the Supreme Court of Illinois in 

Johnson v. Jones held:  

War is simply an appeal to force; and where it is being waged, it 

necessarily suspends and displaces the ordinary laws of the land by 

those usages which are known as the laws of war, and a commanding 

officer, if he finds within his lines a person, whether citizen or alien, 
 
77
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giving aid or information to the enemy, can arrest and detain him so 

long as may be necessary for the security or success of his army.
83

  

 

Pineda and Espiritu
84

 observed that the Supreme Court of West Virginia in 

State v. Brown gave more sweeping powers to a military commander occupying a 

disloyal territory which justifies its treatment as adjunct of the theater of war, to 

wit: 

The provisions against the suspension of the writ of habeas corpus 

and trial of citizens, by military courts, for offenses cognizable by the 

civil courts, cannot, in the nature of things, be actually operative in 

any section in which the Constitution itself and the functions of the 

courts have been ousted, set aside, or obstructed in their operation by 

an invasion, insurrection, rebellion or riot.
85

 

 

 

It is submitted, however, that this observation finds more relevance in 

occupied territories in an actual state of war or in areas where an overwhelming 

majority of the population is disloyal to the occupying force, and finds no 

relevance as regards martial law in aid of civil authority.  

In any case, Justice Fernando argued that Rossiter’s theory was not 

altogether adopted in this jurisdiction. The legislative powers exercised by 

President Marcos were in recognition to the fact that the Congress was not in 

session when martial law was proclaimed. At any rate, the Constitutional 

Convention continued to meet until it submitted its draft on November 30, 1972, 

and the President continued to exercise legislative powers because the interim 

National Assembly under the New Charter (1973) had yet to be convened. Finally, 

Justice Fernando cited President Marcos’ declaration that the “proclamation of 

martial law is not a military takeover” and that the “Government of the Republic of 

the Philippines which was established by our people in 1946 continues.”
86

 

Furthermore, Justice Flerida Ruth Pineda and Augusto Cesar Espiritu
87

 cited 

various jurisprudence at the state level in the United States which holds that the 

Thus, in the case of State v. Brown, the Supreme Court of West Virginia held that 

the declaration of martial law has suspended the operation of the Constitution, the 
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common law and the statutes, as well as the operation of the courts and its officers. 

Thus,  

The provisions against the suspension of the writ of habeas corpus and 

trial of citizens, by military courts, for offenses cognizable by the civil 

courts, cannot, in the nature of things, be actually operative in any 

section in which the Constitution itself and the functions of the courts 

have been ousted, set aside, or obstructed in their operation by an 

invasion, insurrection, rebellion or riot.
88

 

 

 

In Aquino, Jr. v. Commission on Elections, the Supreme Court of the 

Philippines recognized the President’s power to legislate in times of martial law. 

The Court cited the examples of Presidents Lincoln and Roosevelt who did not 

hesitate to issue orders which had force of law during the duration of the war.
89

 At 

any rate, Article XVII, Section 3 (2) under the Transitory Provisions of the 1973 

Constitution reads, as follows: 

All proclamations, orders, decrees, instructions, and acts promulgated, 

issued, or done by the incumbent President shall be part of the law of 

the land, and shall remain valid, legal, binding, and effective even 

after the lifting of the Martial Law or the ratification of this 

Constitution unless modified, revoked, or superseded by subsequent 

proclamations, orders, decrees, instructions, or unless expressly or 

implicitly modified or repealed by the regular National Assembly.
90

 

 

 

Thus, it necessarily settles the exercise of legislative power by President 

Marcos during martial law.  The cited provision would later be complemented by 

Amendment No. 6 which allowed the President to issue decrees which have form 

part of the law of the land. Fr. Bernas, S.J. would, however, criticize the Court’s 

ruling in Aquino, Jr. v. Commission on Election
91

 which effectively raised Mr. 

Marcos’ decrees beyond judicial review. The adoption of the 1987 Constitution 

necessarily abandoned the doctrine in Aquino, Jr. v. Commission on Elections,
92

 

among others. 
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Finally, although it has been traditionally recognized that the President has 

the power to create military commissions, tribunals, and courts-martials 

independent of any legislative fiat, the 1987 Constitution does not automatically 

vest jurisdiction over civilians to military tribunals where civilian courts are 

functioning.
93

 These courts-martials are not properly considered as courts 

constituted under the judicial department.
94

 In addition, only the President or the 

Chief of Staff of the Philippine Armed Forces may convene general courts-martial. 

In Ognir v. Director of Prisons, the Supreme Court held that only the President as 

the Commander-in-Chief of all the Armed Forces may empower the Provost 

Marshal General, the commanding officer of a division, the district commander, 

the superintendent of the military academy, and the commanding officer of a 

separate brigade to organize the tribunals.
 95

  In the celebrated case of Kuroda v. 

Jalandoni, the Court likewise upheld the power of the President to create a military 

commission to try war criminals in the last World War.
96

 

 Even then, as early as in 1953, Senator Tañada and Justice Fernando 

believed that military commissions do not have the authority to try civilians, 

whether in time of war and peace. Military commissions may only try civilians 

suspected as war criminals in an actual theater of war, where there are no courts 

functioning, or where he is accused of war crimes, as in the case of the tribunals 

organized under Executive Order No. 68.
97

 In Cantos v. Styer, the Court considered 

that war crimes may be committed not only by belligerent forces, but also by those 

who, even without the sanction of the belligerent forces, committed a “hostile act 

of any kind.”
 98

 This is properly considered under martial law of the first kind and 

of the second kind. 

In Aquino, Jr. v. Military Commission No. 2, the Supreme Court, 

disregarding the open courts theory, however, recognized the President’s power to 

organize military commissions and to try civilians during the duration of the 

emergency.
99

 This mirrors the views of Professor Sinco made as early as 1954.
 

Although he believed that martial law did not vest any new powers upon the 

President, he nonetheless argued that the essence of martial law is the substitution 

of civilian courts by military tribunals, in accordance with American and Anglo-

Saxon jurisprudence. Therefore, he continues, military commissions are not to be 
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considered as similar to courts-martial which only try servicemen of the armed 

forces. Professor Sinco argues:  

The writ of habeas corpus is necessarily suspended because under 

martial law there are no civil courts sitting or permitted to sit. The 

military commissions alone mete out justice to the inhabitants. Even 

the Supreme Court of the Philippines may be silenced if the President 

should decide to place the entire Philippines under martial law.
100

 

 

 

Even then, Professor Sinco cautioned of utilizing martial law in addressing 

public disorder as the Constitution itself authorizes the President to call out the 

Armed Forces to prevent or suppress lawless violence, invasion, insurrection or 

rebellion. He may also call out the armed forces to aid civilian authorities in the 

performance of their functions. As late as the 1960s, the University of the 

Philippines Law Center subscribed to this view of the military as merely an aid to 

the civil government in times of martial law, which it had sought to enshrine 

textually in the Constitution.
101

 

Similarly, in Aquino, Jr. v. Ponce-Enrile, Justice Castro, in his separate 

opinion, posited: 

It is thus evident that suspension of the privilege of the writ of habeas 

corpus is unavoidably subsumed in a declaration of martial law, since 

one basic objective of martial rule is to neutralize effectively – by 

arrest and continued detention (and possibly trial at the proper and 

opportune time) – those who are reasonably believed to be in 

complicity or are particeps criminis in the insurrection or rebellion. 

That this is so and should be so is ineluctable; to deny this postulate is 

to negate the very fundamental of martial law: the preservation of 

society and the survival of the state. To recognize the imperativeness 

of society and reality of martial law and at the same time dissipate its 

efficacy by withdrawing from its ambit the suspension of the privilege 

of the writ of habeas corpus is a proposition I regard as fatuous and 

therefore repudiate.
102
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In any case, the Court held, in Aquino, Jr. v. Military Commission No. 2, that 

the 1973 Constitution vested legislative powers to the President during the duration 

of martial law. Thus, the general orders and Presidential Decree No. 39, providing 

for the creation, composition, jurisdiction, and procedure of the military tribunals 

trying certain individuals in relation to martial law, were declared constitutional.
103

 

What was said in Aquino, Jr. v. Military Commission No. 2
104

 was made much 

worse in the subsequent case of Buscayno v. Military Commission. In that case, the 

Court ruled that it may not review the rulings and proceedings of the military 

commission.
105

 Following Justices Teehankee and Fernando, however, the ruling in 

Buscayno failed to take into account that the Supreme Court has always held that it 

may resolve issues of jurisdiction and it may oust the jurisdiction of any tribunal 

which violate the constitutional rights of the accused.
106

 

The experiences of Mr. Marcos’ martial law regime once again prompted the 

Framers of the Constitutional Commission to explicitly deny the conferment of 

jurisdiction on military courts and agencies where courts are open and functioning. 

In Olaguer v. Military Commission No. 34, the post-Marcos Court firmly echoed 

this new Constitutional provision: 

A military commission or tribunal cannot try and exercise jurisdiction, 

even during the period of martial law, over civilians for offenses 

allegedly committed by them as long as the civil courts are open and 

functioning, and that any judgment rendered by such body relating to 

a civilian is null and void for lack of jurisdiction on the part of the 

military tribunal concerned.
107

 

 

 

 Justice Isagani Cruz furthermore believed: 

In light of the re-definition of martial law and the delimitation of its 

duration and consequences, we may now say again with Willoughby 

that martial law in its strict sense refers to the law which has 

application when the military arm does not supersede civil 

authority but is called upon to aid it in the execution of its civil 

function (emphasis supplied).
108
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On the other hand, Chief Justice Artemio Panganiban notes that the 

declaration of martial law creates a triggering mechanism, authorizing the 

Congress to confer upon the President such powers to address the emergency, 

namely: (1) the power to takeover industries, the mass media, and public utilities; 

(2) the power to issue decrees or regulations which have the force and effect of 

law; and (3) the power to confer jurisdiction to military tribunals over cases 

involving civilians when necessary and if the civilian courts no longer function. In 

addition, the President may validly curtail the rights to free speech, expression, 

privacy, the inviolability of correspondence, to peaceable assembly, redress of 

grievances, to strike, to information, and the right to free abode.
109
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F. The Scope and Extent of the Writ of Habeas Corpus  

 As early as 1919, the Supreme Court, in Villavicencio v. Lukban, has 

considered the writ of habeas corpus as “as the best and only sufficient defense of 

personal freedom. Any further rights of the parties are left untouched by decision 

on the writ, whose principal purpose is to set the individual at liberty.”
110

 In 

Caballes v. Court of Appeals, the Supreme Court characterized the writ of habeas 

corpus as follows: 

Habeas corpus is a summary remedy. It is analogous to a proceeding 

in rem when instituted for the sole purpose of having the person of 

restraint presented before the judge in order that the cause of his 

detention may be inquired into and his statements final. The writ of 

habeas corpus does not act upon the prisoner who seeks relief, but 

upon the person who holds him in what is alleged to be the unlawful 

authority.  Hence, the only parties before the court are the petitioner 

(prisoner) and the person holding the petitioner in custody, and the 

only question to be resolved is whether the custodian has authority to 

deprive the petitioner of his liberty. The writ may be denied if the 

petitioner fails to show facts that he is entitled thereto ex merito 

justicias.  

 

A writ of habeas corpus, which is regarded as a palladium of liberty is 

a prerogative writ which does not issue as a matter of right but in the 

sound discretion of the court or judge. It, is, however, a writ of right 

on proper formalities being made by proof. Resort to the writ is to 

inquire into the criminal act of which a complaint is made but unto the 

right of liberty, notwithstanding the act, and the immediate purpose to 

be served is relief from illegal restraint. The primary, if not the only 

object of the writ of habeas corpus ad subjuciendum is to determine 

the legality of the restraint under which a person is held.
111

 

 

 

 Although the Constitution implicitly guarantees the privilege of writ of 

habeas corpus, its actual scope and operation is found in adjective law. At present, 

Rule 102 of the Revised Rules of Court
112

 governs the operation of writ. Section 1 

thereof provides: “Except as otherwise expressly provided by law, the writ of 
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habeas corpus shall extend to all cases of illegal confinement or detention by which 

any person is deprived of his liberty, or by which the rightful custody of any 

person is withheld from the person entitled thereto.” In Velasco v. Court of 

Appeals, the Supreme Court outlined three reasons why the writ is availed: “(a) 

obtain immediate relief from illegal confinement; (b) liberate those who may be 

imprisoned without sufficient cause; and (c) deliver them from unlawful 

custody.”
113

 

 The writ of habeas corpus is essentially a writ of inquiry as to the manner 

and cause of the detention of the prisoner. It serves as the “best and only sufficient 

defense” from illegal detention. For the writ to issue, it is necessary that there be an 

actual and effective illegal restraint.
114

 Nonetheless, the Supreme Court in Caunca 

v. Salazar held that psychological constraint is sufficient for the writ to issue. The 

writ also issues in child custody cases.
115

 

The writ of habeas corpus is most potent as a post-conviction remedy. 

Although courts are generally precluded from reviewing a judgment by a court of 

law which has attained finality, the writ remains available notwithstanding the 

finality of the case. In Celeste v. Court of Appeals, the Supreme Court held that the 

writ of habeas corpus may lie against an assertion that a person is illegally 

confined due to a violation of his constitutional rights; that the court which tried 

the case had no jurisdiction; or that the penalty imposed is excessive or beyond 

what the court can legally impose. Nonetheless, the writ of habeas corpus may not 

lie if a person has been released on bail.
116

 

G. Suspension of the Privilege of the Writ of Habeas Corpus 

 Justice Flerida Ruth Pineda and Augusto Cesar Espiritu
117

 cited the United 

States Supreme Court in Ex Parte Milligan in summarizing the importance of 

suspending the privilege of the writ of habeas corpus, to wit: 

It is essential to the safety of every government that, in a great crisis 

like the one we have just passed through, there should be a power 

somewhere of suspending the writ of habeas corpus. In every war, 

there are men of previously good character wicked enough to counsel 

their fellow-citizens to resist the measures deemed necessary by a 

good government to sustain its just authority and overthrow its 
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enemies, and their influence may lead to dangerous combinations. In 

the emergency of the times, an immediate public investigation 

according to law may not be possible, and yet the period to the 

country may be too imminent to suffer such persons to go at large. 

Unquestionably, there is then an exigency which demands that the 

government, if it should see fit in the exercise of a proper discretion to 

make arrests, should not be required to produce the persons arrested in 

answer to a writ of habeas corpus.
118

 

 

 

 It is for this same reason that President Quirino suspended the privilege of 

the writ nationwide. In justifying his proclamation, the President issued the 

proclamation on the pretext of giving more time for police officers and servicemen 

of the intelligence service of the Armed Forces to gather evidence against the 

Communist leaders.
119

 Moreover, considering the existence of “actual danger of 

rebellion” and, in connection therewith, numerous acts of pillages, rape, murder, 

and wanton destruction of public and private establishments,
120

 the President 

deemed it necessary to deprive the members of the Politburo of their liberties at 

least before the cases have been filed in court. 

 Later, President Ferdinand E. Marcos would invoke the Communist and 

Moro rebellion in various places throughout the Philippines and that “public safety 

requires that immediate and effective action be taken in order to maintain peace 

and order, secure the safety of the people and preserve the authority of the State”
121

 

to justify his suspension of the privilege in 1971. 

 

H. The History of the Law on Habeas Corpus 

 Like martial law, the writ of habeas corpus is of Anglo-Saxon origin. Dr. 

Jose P. Laurel traces its roots prior to the Magna Carta of 1215. By this ancient 

writ, an English court commands a public officer having custody over the prisoner 

to bring the latter physically to the court to inquire upon the legality of his 

detention.
122

 The term “habeas corpus” literally means in Latin to “have the 
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body.” Originally conceived as an interlocutory process to procure the attendance 

of the accused, it was first used during the reign of Edward I of England. In this 

sense, habeas corpus was more related to the concept of due process, rather than 

liberty. These writs were not available against the order of the Crown.
123

  

During the 15
th
 and 16

th
 century, habeas corpus was used by both the 

common law courts and by the Chancery similar to a modern-day writ of 

certiorari. By ordering the case to be elevated or remanded to the Chancery or the 

inferior courts, as the case may be, habeas corpus was used by both courts to 

deprive each other of jurisdiction. Sharpe notes that such “procedure was a 

recognized method of chicanery, and the habeas corpus was clearly subsidiary. 

Nonetheless, it is at this stage in its history that habeas corpus evolved into its 

present form. The courts would then inquire as to the cause of the detention of a 

person under the jurisdiction of warring courts. The situation, therefore, became an 

important battleground between common law courts and courts of equity.
124

  

By the 16
th

 and 17
th
 centuries, much remained unclear as to the proper use of 

the writ against the Crown.  In the Darnel’s Case, 1627,
 
the Star Chamber tried to 

resolve the legal impasse. In that case, the prisoners sought their release by 

applying for a writ of habeas corpus. The agents of King Charles I had the 

prisoners detained for refusing to contribute to the forced loan commanded by the 

King without the consent of Parliament. The Star Chamber refused to issue the writ 

and to release the prisoners. It held that such writ cannot be issued against the 

Crown.
125

 Sharpe notes, however, that the decision was meant to be 

interlocutory.
126

  

The despotic rule of Charles I led to the drafting of the Petition of the Right. 

Because of the uncertainty of the common law nature of the writ, Charles I was 

largely able to obviate the demands of Parliament, including the right not to be 

prisoned without due process by the Crown. In 1640, Parliament met and enacted 

the first Habeas Corpus Act which abolished all the King’s prerogative courts. For 

the first time in history, Parliament guaranteed the writ to anyone who has been in 

detention, including by the order of the King or a judge. Notwithstanding this 

however, abuses remained well into the time of the Protectorate.
127

 

By the time of Restoration, the debates as to whether habeas corpus has 

been guaranteed by the ancient laws of England were largely forgotten. Although 
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the writ has been largely accepted and made available at this time, abuses 

continued to exist which prevented a prisoner from asking the writ. It was only 

through the Habeas Corpus Act of 1679 which universally made the writ available 

and effectively. Henceforth, the officer having custody of a prisoner can no longer 

ignore the orders of the court.  He is now immediately commanded to produce the 

body in court.
128

  

Justice Flerida Ruth Pineda and Augusto Caesar Espiritu observed that 

although Parliament at times suspended the privilege of the writ, it has always 

served from then on as “an effective check against governmental abuse and 

important safeguard to personal liberty.”
129

 Considered as “the most celebrated writ 

in the English law,”
130

 the American Founding Fathers implicitly guaranteed the 

writ of habeas corpus.
131

 Article I, Section 9 (2) of the United States Constitution 

provides: “The Privilege of the Writ of Habeas Corpus shall not be suspended, 

unless when in Cases of Rebellion or Invasion the public Safety may require it.”
132

  

Upon the establishment of American civil colonial authority, the United 

States Congress brought the writ of habeas corpus to the Philippines through the 

Philippine Organic Act of 1902.
133

 The University of the Philippines Law Center 

Constitutional Project Revision, however, notes that the principle behind the writ 

of habeas corpus can be found as early as in the Malolos Constitution of 1899.
134

 

Article 8 of the Charter reads: 

All persons detained shall be reckoned or delivered to the judicial 

authority within the twenty-four hours following the act of detention.  

 

All arrests shall be without effect or shall be carried to commitment 

within the seventy-two hours following the delivery of the detained 

person to a competent judge. 

 

Notice of the order issued shall be given to the interested party within 

the same period.
135
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I. Effect of Suspension of the Privilege of the Writ of Habeas Corpus 

 Justice Fernando ably explained the effect of the suspension of the privilege 

of the writ of habeas corpus, to wit: 

The suspension of this privilege does not suspend the issuance of the 

writ itself. The order to produce the body issues as a matter of course. 

On the return made, the officer or person detaining may ask the court 

not to continue proceeding any further as the privilege of the writ as to 

that particular petitioner has been suspended. Unlike in cases than 

where the writ is in full force and effect, the court may be precluded 

in the event of its being suspended from determining whether or not 

such decision is valid. The suspension though should not be 

understood as meaning that a wrongful arrest or imprisonment is 

legalized. It only deprives the individual detained of this speedy 

means of obtaining his liberty.
136

 

 

 

 In short, the officer is only given the discretion to ask the court upon filing 

its Return, not to continue with the inquiry. The writ itself is never suspended; only 

the privilege is withdrawn during the duration of the emergency. Nonetheless, the 

writ will always issue as a matter of course.
137

 Like martial law, the suspension of 

the privilege of the writ does not suspend any other rights guaranteed by the 

Constitution,
138

 nor does it authorize arbitrary or unlawful arrests and 

imprisonment.
139

 

 Originally, the Supreme Court in Nava v. Gatmaitan held that the right to 

bail was necessarily deprived while the privilege of the writ is suspended.  To hold 

otherwise, the Court continued, would defeat the purpose of the suspension of the 

privilege of the writ.
140

 Senator Tañada and Justice Fernando, however, noted that 

the decision rendered in Nava was inconclusive since the required concurrence of 

six votes under the Judiciary Act was not obtained. It must be noted that only a 

minority of four votes took the view above. The defeated minority held fast to the 

supremacy of the Constitution and took the view that, except for a capital offense 
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where the evidence of guilt is strong, the right to bail remains, notwithstanding the 

suspension of the privilege.
141

  

 The Supreme Court in Padilla-Garcia v. Enrile reaffirmed Nava
142

 and held 

that the constitutional right to bail is necessarily suspended if the government is to 

effectively suppress the rebellion.
143

 Likewise, Morales v. Ponce-Enrile taught, to 

wit: 

Normally, rebellion being a non-capital offense is bailable. But 

because the privilege of the writ of habeas corpus remains suspended 

"with respect to persons at present detained as well as other who may 

hereafter be similarly detained for the crimes of insurrection or 

rebellion, subversion, conspiracy or proposal to commit such crimes, 

and for all other crimes and offenses committed by them in 

furtherance of or on the occasion thereof, or incident thereto, or in 

connection therewith," the natural consequence is that the right to bail 

for the commission of anyone of the said offenses is also suspended. 

To hold otherwise would defeat the very purpose of the suspension. 

Therefore, where the offense for which the detainee was arrested is 

anyone of the said offenses he has no right to bail even after the 

charges are filed in court.
144

  

 

 

The doctrines originally enunciated in Nava
145

 and affirmed in Padilla-

Garcia
146

 and Morales
147

 have now been abandoned under the 1987 Constitution. 

Article III, Section 1 (14) of the 1987 Constitution provides:  

All persons, except those charged with offenses punishable by reclusion 

perpetua when evidence of guilt is strong, shall, before conviction, be 

bailable by sufficient sureties, or be released on recognizance as may be 

provided by law. The right to bail shall not be impaired even when the 

privilege of the writ of habeas corpus is suspended. Excessive bail shall 

not be required (Emphasis supplied).
148
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J. Justiciability of Martial Law and the Suspension of the Privilege of the 

Writ of Habeas Corpus 

 Originally, the Supreme Court, in the case of Barcelon v. Baker, held that 

the suspension of the privilege of the writ by the Governor-General, as concurred 

with by the Philippine Commission in its Resolution, dated January 31, 1905, was 

beyond judicial review. In line with the doctrine of separation of powers, the Court 

considered that as the power to make war or peace belongs to the political 

departments of the government so shall the Court defer to the discretion exercised 

jointly by the executive-legislative departments in determining its existence.
149

  

 This was later affirmed in the case of Montenegro v. Castañeda. In that case, 

the constitutionality of President Quirino’s suspension of the privilege of the writ 

was assailed. While the President exercises the exclusive prerogative to suspend 

the privilege of the writ and that his decision is final and binding upon the courts 

and all other persons, the Supreme Court, nonetheless, ruled that the judiciary has 

the power of determining whether or not the proclamation suspending the privilege 

of the writ conforms to the Constitution. Thus, the Court ruled that the Constitution 

did not permit the President from suspending the privilege on the ground of 

sedition.
150

 It would have, therefore, struck down Proclamation No. 210 for being 

defective were it not for the proclamation’s inclusion of rebellion and insurrection 

as concomitant grounds for the suspension. However, Tañada and Fernando 

believed that the question as to its application to a particular person remained a 

judicial question even though the President’s exercise of his prerogative was a 

political question. In addition, they submit that the official having custody over the 

prisoner accused for a specific class of crimes related to invasion, rebellion, or 

insurrection bears the burden of proof to show that the prisoner falls within the 

terms of the proclamation.
151

 

 Notwithstanding Montenegro,
152

 the Supreme Court would later reverse its 

decision in the landmark case of Lansang v. Garcia and hold that the Supreme 

Court has the power to review the sufficiency of the factual basis of the 

suspension. While it does not concern itself with the correctness of the President’s 

wisdom, the Court ruled that it may only review as to whether there was grave 

abuse of discretion.
153

 Moreover, the Court considered that Barcelon
154

 and 
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Montenegro
155

 were based on Martin v. Mott,
156

 which essentially involved the 

United States President’s power to call the militia. Likewise, unlike Barcelon,
157

 

the proclamation made by the President of the Philippines stands on a different 

plane as it deals “with the freedom of the Filipino people, in whom sovereignty 

resides, and from whom all government authority emanates.”
158

   

Yet only a few years after, the Supreme Court in Padilla-Garcia v. Enrile
159

 

abandoned Lansang
160

 and reverted to the political question doctrine, enunciated in 

Barcelon.
161

 Thus, Justice de Castro noted: 

On these occasions, the President takes absolute command, for the 

very life of the Nation and its government, which, incidentally, 

includes the courts, is in grave peril. In so doing, the President is 

answerable only to his conscience, the people and to God. For their 

part, in giving him the supreme mandate as their President, the people 

can only trust and pray that, giving him their own loyalty with utmost 

patriotism, the President will not fail them.
162

 

 

 

After the EDSA People Power Revolution, the Framers constitutionalized 

the doctrine in Lansang.
163

 The present Constitution now requires that the Supreme 

Court, in an appropriate proceeding file by any citizen, review the sufficiency of 

factual basis of the declaration of martial law or the suspension of the privilege of 

the writ.
164

 

The Imminent Danger Clause 

 The present Constitutional provisions on martial law and the suspension of 

the privilege of the writ find its origin in the predecessor Constitutions and in the 

Organic Act enacted by the United States Congress. Professor Estelito P. Mendoza 

noted that while there is no direct evidence to show that the provision contained in 

the 1935 Constitution was directly lifted from the Jones Act, substantial 
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similarities exist between the two sets of provisions.
165

 Article III, Section 1 (14) of 

the 1935 Constitution provides that: “the privilege of the writ of habeas corpus 

shall not be suspended except in cases of invasion, insurrection, or rebellion, when 

the public safety requires it, in any of which events the same may be suspended 

wherever during such period the necessity for such suspension shall exist.”
166

 In 

construing this provision, both Pineda and Espiritu
167

 and Mendoza
168

 believe that 

the elements of suspension also apply to both the duration and the territorial extent 

of the proclamation.  

The same Charter (1935) likewise provided the following: 

The President shall be commander-in-chief of all armed forces of the 

Philippines and, whenever it becomes necessary, he may call out such 

armed forces to prevent or suppress lawless violence, invasion, 

insurrection, or rebellion. In case of invasion, insurrection, or 

rebellion, or imminent danger thereof, when the public safety requires 

it, he may suspend the privileges of the writ of habeas corpus, or 

place the Philippines or any part thereof under martial law.
169

  

 

 

 In contrast, the Philippine Autonomy Act (Jones Law) stated:  

That the privilege of the writ of habeas corpus shall not be suspended, 

unless when in cases of rebellion, insurrection, or invasion the public 

safety may require it, in either of which events the same may be 

suspended by the President, or by the Governor General, wherever 

during such period the necessity for such suspension shall exist.
170

 

 

 

Meanwhile, Section 21 of the Act, which vests supreme executive power 

upon the Governor-General of the Philippine Islands, authorized him:  

in case of rebellion or invasion, or imminent danger thereof, when the 

public safety requires it, suspend the privileges of the writ of habeas 

corpus, or place the Islands, or any part thereof, under martial law: 

Provided, That whenever the Governor General shall exercise this 
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authority, he shall at once notify the President of the United States 

thereof, together with the attending facts and circumstances, and the 

President shall have power modify or vacate the action of the 

Governor-General.  

 

 

Accordingly, Mendoza observed: 

As in our Constitution, the privilege of the writ of habeas corpus is 

not explicitly granted by the Jones Law, but is implicitly guaranteed 

when its suspension is generally prohibited. As in our Constitution, 

there were two separate provisions dealing on the suspension of the 

writ, one in both cases in the Bill of Rights, and the other, in the 

provisions on the executive department. Like the habeas corpus 

provision in our Bill of Rights, paragraph 7 of Section 3 of the Jones 

Law allows the suspension of the privilege of the writ of habeas 

corpus in cases of rebellion, insurrection or invasion, when public 

safety requires it, wherever during such period the necessity for such 

suspension shall exist. Finally, like Section 10, paragraph 2 of Article 

VII of our Constitution, Section 21 of the Jones Law allows the 

suspension of the writ by the executive not only on the occasions of 

invasion or rebellion, but likewise when there is imminent danger of 

these contingencies, contrary to their corresponding Bill of Rights 

provisions. What is an inconsistency in our Constitution seems to be 

no more than a carry-over from the Jones Law.
171

  

 

 

In turn, he explained that the provision found in the Jones Law was merely a 

“copy” of the original provision provided in the Philippine Bill of 1902, to wit: 

That the privilege of the writ of habeas corpus shall not be suspended, 

unless when in cases of rebellion, insurrection, or invasion the public 

safety may require it, in either of which events the same may be 

suspended by the President, or by the Governor-General with the 

approval of the Philippine Commission, whenever during such period 

the necessity for such suspension shall exist.
172
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Considering the Constitutional history of the discussed provisions and the 

purposes of such emergency rule, Mendoza attributes the inclusion of the imminent 

danger clause to the fact that the Philippine Legislature under the 1916 Autonomy 

Act was fully Filipinized. As can be seen, the original provision in the Philippine 

Bill of 1902 merely considered rebellion, insurrection, or invasion, when public 

safety requires it, as grounds for such suspension.  The proclamation then was 

made either by the United States President or his representative, the Governor-

General with the approval of the American-led and appointed Philippine 

Commission. Upon the enactment of the Jones Law, the Philippine Commission 

was abolished and a fully elected Philippine Legislature was created instead.
173

 

 The possibility of a Filipino rebellion, Mendoza continues, necessitated that 

the Governor-General under the Jones Act, and not a state legislature, as is 

common in the states of the American Union, should be given sufficient leeway so 

as to arrest any impending insurrection. Mendoza notes that this situation is proper 

for “a foreign power in a ‘conquered’ territory with a people demanding and 

restless of independence.”
174

 His theory finds support from the fact that the 1935 

Constitution and the Jones Law is almost identical with that of the Organic Acts of 

Hawaii and Puerto Rico. At that time, Hawaii and Puerto Rico were merely 

unincorporated or incorporated United States territories. Section 67 of the Organic 

Act of Hawaii provided: 

The governor shall be responsible for the faithful execution of the 

laws of the United States and of the Territory of Hawaii within the 

said Territory; and he may, in case of rebellion or invasion, or 

imminent danger thereof, when the public safety requires it, suspend 

the privilege of the writ of habeas corpus, or place the territory or any 

part thereof, under martial law until communication can be had with 

the President and his decision thereon made known.
175

 

 

 

Similarly, Section 7 of the Organic Act of Puerto Rico provided: 

The privilege of the writ of habeas corpus shall not be suspended 

unless when in case of rebellion, insurrection or invasion the public 

safety require it, in either of which events the same may be suspended 
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by the President, or by the governor, whenever during such period the 

necessity for such suspension shall exist.
176

 

 

Furthermore, a part of Section 1 of the Organic Act of Puerto Rico read: 

Whenever it becomes necessary the governor may call upon the 

commanders of the military and naval forces of the United States in 

the island, or summon the posse comitatus, or call out the militia to 

prevent or suppress lawless violence, invasion, insurrection, or 

rebellion, and he may, in case of rebellion, or invasion, or imminent 

danger thereof, when the public safety requires it, suspend the 

privilege of the writ of habeas corpus, or place the island, or any part 

thereof, under martial law until communication can be had with the 

President and the President’s decision therein made known.
177

 

 

The Constitutional Convention of 1934 provides an invaluable insight in 

exploring the nature of the imminent danger clause.  Francisco sought to include 

such ground in suspending the privilege. However, Delegate Orense emphatically 

opposed its inclusion. The amendment was eventually defeated upon 

reconsideration because the delegates feared that such provision might lead to a 

dictatorship. Delegate Francisco then stood to point out that the same ground can 

be found under the article on the Executive Branch; that the abuses feared were 

largely found in the early years of American colonial rule; and that, at any rate, 

greater confidence should be reposed upon a Filipino government. Nonetheless, the 

amendment was still defeated even though the same grounds were enshrined in the 

Commander-in-Chief Clause.
178

 

 The resulting ambiguity and conflict between the provision in the Executive 

Branch and in the Bill of Rights was subsequently clarified in Montenegro v. 

Castañada. Upholding Mr. Quirino’s suspension of the privilege proclaimed on the 

premise of “actual danger of rebellion,” the Supreme Court ruled that the Framers 

intended to include imminent danger as the ground thereof.
 179

 Citing Quick v. 

Whitewater,
180

 the Court ruled that “if two provisions of a written constitution are 

irreconcilably repugnant, that which is last in order of time and in local position is 

to be preferred.”
181

 Moreover, considering that the distinction between actual 
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rebellion or invasion and the imminence danger thereof was merely academic, the 

authorities were conclusive that the President’s determination whether to suspend 

the privilege was conclusive against the judiciary.  In addition, in Martin v. Mott, 

the United States Supreme Court ruled that the power to repel an invasion includes 

the power to provide against the attempt and danger of invasion.
182

 

As the country prepared for the Constitutional Convention called by the 

Philippine Congress in the late 1960s, the University of the Philippines Law Center 

produced its Constitutional Revision Project. One of the proposals was to remove 

the imminent danger clause as a ground for suspending the privilege of the writ. 

The main proposal, however, opted to retain the imminent danger clause. 

Nonetheless, the University of the Philippines Law Center was adamant in calling 

for a distinction between actuality and imminence of danger.
183

 While it may be 

true that it is sometimes “extremely difficult” to delineate actuality from 

imminence, it is still, nonetheless, possible to distinguish the two in some cases, to 

wit: 

Certainly, the moment of preparing a rebellion by the careful and 

secret organization of masses of men, the gathering and caching of 

arms and the drawing up of plans of action is quite different from the 

moment when the rebellion explodes in open and armed defiance, 

when hostilities erupt in farms, in street corners and buildings.
184

   

 

 

In the end, the Constitutional Convention of 1971 chose to retain the 

inconsistency in the provisions on the suspension of the privilege of the writ. 

Article IV, Section 15 of the 1973 Constitution provides: “The privilege of the writ 

of habeas corpus shall not be suspended except in cases of invasion, insurrection, 

or rebellion, or imminent danger thereof, when the public safety requires it.”
185

 On 

the other hand, Article IX, Section 12 thereof read:  

The Prime Minister shall be commander-in-chief of all armed forces 

of the Philippines, and whenever it becomes necessary, he may call 

out such armed forces to prevent or suppress lawless violence, 

invasion, insurrection, or rebellion. In case of invasion, or rebellion, 

or imminent danger thereof when the public safety requires, it he may 
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suspend the privilege of the writ of habeas corpus, or place the 

Philippines or any part thereof under martial law.
186

 

 

 

After the People Power Revolution, the Constitutional Commission created 

by President Corazon Aquino was once again preoccupied by the wisdom of 

retaining the imminent danger clause in the Constitution. During the discussion on 

the Bill of Rights, Commissioner Padilla, the Vice-President of the Constitutional 

Commission, and Commissioner Ople led the faction which supported retaining the 

provision, while Fr. Bernas, S.J., Commissioners Regalado and Concepcion sought 

to delete the same. Commissioner Padilla argued that by deleting such provision, 

the government might become powerless. It is a “precautionary” measure
187

 to 

address a national emergency requiring its immediate imposition. By deleting the 

provision, Padilla believes that “the privilege of the writ may not be suspended 

until there is an actual rebellion, actual armed public uprising against the 

government for any of the purposes mentioned in Article 134 of the Revised Penal 

Code.”
188

  

Fr. Bernas, S.J., however, argues that the imminent danger clause is vague 

which leaves room for abuse by the executive or, in his words, to “cover a 

multitude of sins and could be a source of a tremendous amount of irresistible 

temptation” and to “better protect the liberties of the people.”
189

 In reply, 

Commissioner Padilla noted that the clause did not produce such “multitude of 

sins, temptation or confusions” under the 1935 and 1973 Constitutions. 

Commissioner Concepcion gave the genesis of the provision in our Constitutional 

history that the Governor-General was given such power on behalf of a foreign 

Sovereign and that the United States Constitution did not contain a similar clause 

only show its colonial origins.
190

 In his interpellation to Commissioner 

Concepcion, Commissioner Ople, however, raised the lessons of the Japanese 

invasion back in 1941 to justify the retention of the clause, to wit: 

MR. OPLE: I want to thank him for giving us a brief historical 

narration of the genesis of this controverted phrase, now deleted "OR 

IMMINENT DANGER THEREOF." But I would like to imagine a 

situation. It is not hypothetical; it is partly historical in terms of what 

happened in the Second World War. President Quezon, the President 
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of the Philippines then, knew that on the basis of intelligence reports 

from the American government there was a war brewing in Asia and 

in the Pacific. That is the historical part. The hypothetical part is: 

Suppose President Quezon at that time knew that Japanese transport 

troops had just left Tokyo or Okinawa for the Philippines for three or 

four days travel on an invasion of the Philippines. Let us assume that 

there were several thousands of Japanese scattered in the Philippines, 

especially in pivotal areas like Manila and Davao, and then his Chief 

of Staff proposed that potentially hostile elements within the 

Philippines ought to be immobilized in some way or another which 

could require the suspension of the privilege of writ of habeas corpus. 

In this example, let us say, the Japanese elements in the Philippines 

are immobilized, some of whom were undoubtedly spies but a good 

number of whom had become Filipino citizens and who, therefore, 

could not be accessible through this form of immobilization except 

through a suspension of the privilege of the writ of habeas corpus, 

especially in areas like Mindanao. One could vary the analogy and 

change the most populous nation throughout the North, which in 

contemporary terms could be a more likely invader or aggressor and 

there are so many of their countrymen, although a good number have 

already been naturalized — and we were talking about the dangers of 

dual allegiance in a previous session — will this mean that where 

there is an imminent danger of invasion, the recourse to the 

suspension of the privilege of the writ of habeas corpus, as a means of 

immobilizing potential internal enemies, would be denied to the 

President of the Philippines?
191

 

 

 

Without directly addressing the question, Justice Concepcion replied that 

this was precisely the reason why he was against liberalizing the process of 

naturalization.
192

 Following the scenario of Commissioner Ople, Commissioner de 

Castro shared the view that President Quezon failed to exercise his power to 

suspend the privilege of the writ, notwithstanding the imminent danger of invasion, 

such that the arrests were only made upon the Japanese landing in Lingayen Gulf. 

He concluded that the suspension was not used at the time when it was needed.
193
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On his part, Commissioner Brocka expressed fears that the imminent danger 

clause might be used to prolong the tenure of the President such that the President 

can stage the rebellions and bombings.
194

 Commissioner Regalado, in turn, 

assuaged the concerns of Commissioner de Castro considering that under “the 

Hague Convention on the laws of war, an invasion does not necessarily require a 

physical invasion of the shores of a foreign country. The start of a belligerent act 

direct towards the objective of invasion is already actual invasion.”
195

 As such, the 

moment when those planes left Japan, invasion already started. To cap the debates, 

Commissioner Padilla expressed the following observation:  

With regard to the dangers that have been mentioned, of course, the 

former regime abused this provision, overabused its power. But with 

the limitations now under the executive department, wherein the 

duration of martial law is for only 60 days and still with the 

concurrence of Congress and with the review by the Supreme Court 

and suspension will not affect the right to bail, the dangers of abuse 

are very small compared to the dangers of actual invasion or rebellion 

before the President may declare the suspension of the privilege of the 

writ of habeas corpus.
196

 

 

In the end, the Padilla amendment was defeated by a vote of 16 in favor and 

20 against.
197

 

Even then the fact of rebellion is not enough, it is essential that public safety 

requires the imposition of martial rule. Thus, in characterizing the Manila Hotel 

incident which occurred on July 6, 1986, where more than 490 soldiers and 15,000 

Marcos loyalists, led by Senator Arturo Tolentino, occupied the Manila Hotel to 

establish a temporary government against Mrs. Aquino’s Revolutionary 

Government, the delegates of the Constitutional Commission observed: 

MR. DE LOS REYES: As I see it now, the Committee envisions 

actual rebellion and no longer imminent rebellion. Does the 

Committee mean that there should be actual shooting or actual attack 

on the legislature or Malacañang, for example? Let us take for 

example a contemporary event — this Manila Hotel incident 

everybody knows what happened. Would the Committee consider that 

an actual act of rebellion? 
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MR. REGALADO: If we consider the definition of rebellion under 

Articles 134 and 135 of the Revised Penal Code, that presupposes an 

actual assemblage of men in an armed public uprising for the purposes 

mentioned in Article 134 and by the means employed under Article 

135. I am not trying to pose as an expert about this rebellion that took 

place in the Manila Hotel, because what I know about it is what I only 

read in the papers. I do not know whether we can consider that there 

was really an armed public uprising. Frankly, I have my doubts on 

that because we were not privy to the investigations conducted there.  

Commissioner Bernas would like to add something. 

FR. BERNAS: Besides, it is not enough that there is actual 

rebellion. Even if we will suppose for instance that the Manila Hotel 

incident was an actual rebellion, that by itself would not justify the 

imposition of martial law or the suspension of the privilege of the writ 

because the Constitution further says: "when the public safety requires 

it." So, even if there is a rebellion but the rebellion can be handled and 

public safety can be protected without imposing martial law or 

suspending the privilege of the writ, the President need not. 

Therefore, even if we consider that a rebellion, clearly, it was 

something which did not call for imposition of martial law 

(emphasis supplied).
198

 

 

CHAPTER III: THE COMMANDER-IN-CHIEF CLAUSE OF THE CONSTITUTION   

(MARTIAL LAW UNDER THE 1987 CONSTITUTION) 

 

 

At present, the Constitutional provisions relevant to the suspension of the 

privilege of the writ of habeas corpus and martial law can be read in both the Bill 

of Rights and the Article on the Executive Department. Article III, Section 15 

provides: “The privilege of the writ of habeas corpus shall not be suspended 

except in cases of invasion or rebellion, when the public safety requires it.”
199

 

Meanwhile, Article VII, Section 18 provides the following: 

The President shall be the Commander-in-Chief of all armed forces of 

the Philippines and whenever it becomes necessary, he may call out 
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such armed forces to prevent or suppress lawless violence, invasion or 

rebellion. In case of invasion or rebellion, when the public safety 

requires it, he may, for a period not exceeding sixty days, suspend the 

privilege of the writ of habeas corpus or place the Philippines or any 

part thereof under martial law. Within forty-eight hours from the 

proclamation of martial law or the suspension of the privilege of the 

writ of habeas corpus, the President shall submit a report in person or 

in writing to the Congress. The Congress, voting jointly, by a vote of 

at least a majority of all its Members in regular or special session, may 

revoke such proclamation or suspension, which revocation shall not 

be set aside by the President. Upon the initiative of the President, the 

Congress may, in the same manner, extend such proclamation or 

suspension for a period to be determined by the Congress, if the 

invasion or rebellion shall persist and public safety requires it. 

The Congress, if not in session, shall, within twenty-four hours 

following such proclamation or suspension, convene in accordance 

with its rules without need of a call. 

The Supreme Court may review, in an appropriate proceeding filed by 

any citizen, the sufficiency of the factual basis of the proclamation of 

martial law or the suspension of the privilege of the writ or the 

extension thereof, and must promulgate its decision thereon within 

thirty days from its filing. 

A state of martial law does not suspend the operation of the 

Constitution, nor supplant the functioning of the civil courts or 

legislative assemblies, nor authorize the conferment of jurisdiction on 

military courts and agencies over civilians where civil courts are able 

to function, nor automatically suspend the privilege of the writ. 

The suspension of the privilege of the writ shall apply only to persons 

judicially charged for rebellion or offenses inherent in or directly 

connected with invasion. 

During the suspension of the privilege of the writ, any person thus 

arrested or detained shall be judicially charged within three days, 

otherwise he shall be released.
200
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The present provisions were borne out of the experiences of Mr. Marcos’ 

martial law regime. Similar to the 1935 Constitution, the present Constitution 

empowers the President to suspend the privilege of the writ or to place the 

Philippines or any part thereof under martial law. This finds support to the fact that 

the same Constitution grants the President the duty to ensure that the laws are 

faithfully executed, and that he is the Commander-in-Chief of all the Armed Forces 

of the Philippines.
201

  As martial law and the suspension of the privilege involve 

the protection and the survival of the state, the Constitution has naturally entrusted 

this same power to the Commander-in-Chief.
 
 

The President alone in our constitutional government may exercise such 

powers In Kulayan v. Tan, the Supreme Court ruled that the provincial governor 

has no power to declare a state of emergency, nor does he possess the calling out 

powers enshrined in Section 18, Article VII of the Constitution, notwithstanding 

that the law has given authority over the police within his jurisdiction.
202

 

A. Commander-in-Chief Clause  

The President is the Commander-in-Chief of all the armed forces of the 

Philippines. This brings to life the principle contained in Article II, Section III of 

the Constitution that “civilian authority is, at all times, supreme over the 

military.”
203

 As such, the President, while remaining a civilian, is the ceremonial, 

legal, and administrative head of the Armed Forces of the Philippines. He has the 

“power of the sword,” and, consequently, has the power to direct military 

operations and determine military strategies.
204

 The Secretary of National Defense, 

acting upon his authority and who is also a civilian, may likewise issue necessary 

rules and regulations for the military establishment.
205

 The President may also 

organize courts-martials, create military commissions, and, in cases of rebellion, 

invasion, or lawless violence, call out the Armed Forces.
206

 

The President also shares with Congress the power to prosecute a war. 

Article VI, Section 23 (1) provides that “the Congress, by a vote of two-thirds of 

both Houses in joint session assembled, voting separately, shall have the sole 

power to declare the existence of a state of war.”
207

 While the President has the 

power to actually make war, it is Congress that has the power to declare its 
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existence.
208

 Professor Sinco notes that American jurisprudence is invaluable in 

understanding the war powers of the President and the Congress because of the 

similarities in the textual construction of both the Philippine and the United States 

Federal Constitution. In the case of Ex Parte Milligan, the United States Supreme 

Court provided an invaluable exposition on the nature of Presidential and 

Congressional power: 

Congress has the power not only to raise and support and govern 

armies, but to declare war. It has therefore the power to provide by 

law for carrying on war. This power necessarily extends to all 

legislation essential to the prosecution of war with vigor and success 

except such as interferes with the command of the forces and the 

conduct of campaigns. That power and duty belong to the President as 

commander-in-chief. Both these powers are derived from the 

Constitution, but neither is defined by that instrument. Their extent 

must be determined by their nature and by the principles of our 

institutions. 

 

The power to make the necessary laws is in Congress, the power to 

execute in the President. Both powers imply many subordinate and 

auxiliary powers. Each includes all authorities essential to its due 

exercise. But neither can the President, in war more than in peace, 

intrude upon the proper authority of Congress, nor Congress upon the 

proper authority of the President. Both are servants of the people, 

whose will is expressed in the fundamental law. Congress cannot 

direct the conduct of campaigns, nor can the President, or any 

commander under him, without the sanction of Congress, institute 

tribunals for the trial and punishment of offences, either of soldiers or 

civilians, unless in cases of a controlling necessity, which justifies 

what it compels, or at least insures acts of indemnity from the justice 

of the legislature.
209

 

 

 

Moreover, in Myers v. United States, the United States Supreme Court 

recognized the power of the President to send military troops in foreign shores 

during peacetimes.
210

 In the Philippines, the President has likewise sent combat 
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troops in Korea and Vietnam, pursuant to Congressional authorization.
211

 As part 

of the Coalition forces, the President likewise sent troops in the Persian Gulf both 

in the early 1990s and in 2003. In addition, the Armed Forces of the Philippines 

has participated in peacekeeping missions pursuant to the United Nations Charter. 

 

B. Calling Out Power 

As earlier adverted to, whenever it is necessary, the President has the power 

to call out the armed forces to prevent or suppress lawless violence, invasion or 

rebellion. In the case of Integrated Bar of the Philippines v. Zamora, the Supreme 

Court, in upholding the deployment of the Philippine Marines to supplement the 

national police in conducting visibility patrols, ruled that it has no power to review 

the President’s wisdom in exercising this prerogative, in the absence of grave 

abuse of discretion, considering a “clear textual commitment under the 

Constitution to bestow on the President full discretionary power to call out the 

armed forces and to determine the necessity for the exercise of such power.”
212

  

In David v. Macapagal-Arroyo, the Court further clarified that the calling 

out powers merely involves “ordinary police action.”
 213

 Therefore, any act that 

goes beyond it is ultra vires. In the end, the Supreme Court upheld the 

constitutionality of Presidential Proclamation No. 1017, declaring a state of 

emergency, insofar as it called out the Armed Forces to prevent or suppress lawless 

violence. The same Court, however, struck down provisions under the same 

Proclamation, authorizing the taking over of media establishments and the 

warrantless arrest of individuals critical to the Arroyo administration. Furthermore, 

while the Constitution permits the President to declare a state of national 

emergency, the President is not authorized to takeover privately-owned public 

utilities and businesses affected with public interest, pursuant to Article XII, 

Section 7 of the Constitution. The Supreme Court continues that such power 

requires delegation from Congress, and that Article XII, Section 7 should be read 

with the limitation on emergency powers as provided in Article VI, Section 23 of 

the same Constitution, to wit: 

Generally, Congress is the repository of emergency powers.  This 

is evident in the tenor of Section 23 (2), Article VI authorizing it to 

delegate such powers to the President.  Certainly, a body cannot 

delegate a power not reposed upon it. However, knowing that 
 
211

 FRANCISCO, supra note 74, at 308. 
212

 Integrated Bar of the Philippines v. Zamora, 338 SCRA 81, 107 (2000).  
213

 David v. Macapagal-Arroyo, 489 SCRA 160, 242 (2006). 



47 
 

during grave emergencies, it may not be possible or practicable for 

Congress to meet and exercise its powers, the Framers of our 

Constitution deemed it wise to allow Congress to grant emergency 

powers to the President, subject to certain conditions, thus: 

 

 (1)   There must be a war or other emergency. 

 (2)   The delegation must be for a limited period only. 

 (3)  The delegation must be subject to such restrictions as the 

Congress may prescribe. 

 (4)  The emergency powers must be exercised to carry out a national 

policy declared by Congress.
214

 

 

 

C. Martial Law 

 The present provision on martial law and the suspension of the privilege of 

the writ has withstood the test of history with only minor alterations from the 

previous Constitutions and the Organic Acts before it.  In any case, the power to 

proclaim martial law or to suspend the privilege has always been vested in the 

Executive, whether he is the President, the Prime Minister, or the American 

Governor-General. It is only under the Philippine Bill of 1902 that such 

proclamation by the American Governor-General requires the concurrence of the 

Philippine Commission. Even then, the President of the United States may suspend 

the privilege of the writ without the concurrence of the United States Congress. 

In their commentary of Montenegro v. Castañeda,
215

 Tañada and Fernando 

believed that the judiciary should have the power to suspend the privilege the writ 

so as to prevent the rise of a dictatorial President.
216

 Professor Sinco, on the hand, 

acknowledged that the Constitution has created a more powerful Philippine 

President than his American counterpart, to wit: 

When it is realized that the power to suspend the writ of habeas 

corpus strikes directly at the liberty of the individual and that the 

determination of the occasion, the necessity, and the extent of its 

exercise depends exclusively on the judgment of the President, the 

conclusion is well-nigh inescapable that the Constitution has created 

an office hardly distinguishable from that of a dictator. The 

Constitutional Convention was largely influenced by the previous 
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organic laws of the Philippines when it decided to vest this vast 

authority in the President without taking into account the fact that the 

Governor-General then was the representative of a foreign sovereign 

whose seat was far removed from this country and, therefore, 

susceptible to political apprehensions over any possible action on the 

part of the inhabitants of a conquered territory that might seriously 

menace its authority and prestige. Consequently, it became imperative 

for that sovereign to invest its representative with all the power 

necessary to act promptly and effectively in case of need in uprooting 

any menace to its authority regardless of the effects of his action upon 

the rights of personal liberty which by its grace it had extended to the 

people under its absolute control. This is not to say that the basic and 

legal restrains on American governmental authority were not 

operative in the Philippines during those days, but problems of 

survival must be realistically faced and their effective solution 

anticipated through such means and method as are adequate for the 

purpose. The Constitutional Convention either failed to consider this 

difference or noting it, was convinced that the extreme concentration 

of power in one man, which was the fashion in many European 

countries of that day, was the most desirable attribute of good 

government.
217

 

 

 

It is this concern for another dictatorial President that the 1987 Constitution 

provided the necessary safeguards to ensure that this will never happen again. As 

earlier discussed, the only grounds for suspending the privilege of the writ or 

proclaiming martial law under the 1987 Constitution are (1) actual rebellion, or (2) 

actual invasion; and, in any case, when public safety requires it. In the July 31
st
 

session of the Constitutional Commission, Fr. Bernas, S.J. remarked that martial 

law actually consists “in an assumption of extraordinary powers.”
218

  

 Originally, Commissioner Padilla sought to establish distinction between 

the gravity of each emergency power conferred under the Commander-in-Chief 

Clause. Thus, additional grounds were placed in the President’s exercise of his 

calling out powers and in suspending the privilege of the writ. With regard to the 

President’s calling out powers, Commissioner Padilla added “public disorder” as a 

ground for calling out the armed forces to suppress or prevent lawless violence, but 
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Commissioner Regalado retorted that this has been covered by the phrase “lawless 

violence.”
219

  

In one of his last attempts to resurrect the contested imminent danger clause, 

Commissioner Padilla also wanted to include subversion and sedition as additional 

grounds for the suspension of the privilege of the writ. In any case, the 

Commission rejected his amendment on a point of parliamentary inquiry without a 

vote after a debate with Commissioner Bernas, S.J. who raised such inquiry. In 

rejecting the amendment, Commissioner Regalado commented that sedition only 

involves a public uprising which is not necessarily armed, and its purpose is either 

to prevent the civil authorities from performing their functions or to attack against 

the person or properties of members of a social class or of public officers by virtue 

of their membership to such group.
220

 

This, however, did not prevent Commissioner de Castro from expressing his 

views on the matter in support of Commissioner Padilla during the consideration of 

Congressional concurrence clause, to wit:  

MR. DE CASTRO: Thank you, Madam President. 

The matter we are discussing now is on line 30, page 6, which says: 

"In case of invasion or rebellion . . ." Those are the two situations by 

which the President may be given the authority to suspend the 

privilege of the writ or to proclaim martial law. 

Let us consider invasion. In my interpellation, even during the period 

that we were discussing the Bill of Rights, I was given the answer that 

invasion is actual invasion. When I asked, "If you see the ships 

coming from Japan or somewhere else already within sight at 

Lingayen Gulf, is that invasion? " They said that is not yet actual 

invasion because the troops of the enemy have not yet landed. 

Madam President, when we talk of invasion, we are talking of an 

external force, an enemy force ready to invade the Philippines; and if I 

were the invader, the first thing that I will do is to land within the easy 

shores, perhaps Lingayen Gulf, and have a vertical envelopment of 

Manila. There will be no chance for the President of the Philippines to 

declare martial law or to suspend the privilege of the writ. There will 

be fighting right then and there, and the rules of land warfare shall 
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take over. The suspension of the privilege of the writ or declaration of 

martial law would not fit anymore in case an enemy force or an 

external force invades the Philippines because, as I said, if I were the 

invading force, there will be vertical envelopment, perhaps capturing 

already the President in Malacañang. That is why the proposition of 

Commissioner Padilla is in order with regard to subversion, 

sedition or imminent danger thereof, because the proclamation of 

martial law and the suspension of the writ will become useless if 

there is an actual invasion of the country by an external force. 

Let us now consider rebellion. Allow me to answer Commissioner 

Ople. He stated that the President of the United States is in 

consultation with the Members of Congress before the employment of 

U.S. forces. Certainly, they are to be employed outside the United 

States. There is no invasion in the United States, and therefore, he has 

all the time to consult the Members of Congress. After all, before I 

employ my forces, who are being killed? It is not the citizens of the 

United States but the citizens of a Third World country in which the 

U.S. would like to employ their forces. 

This is the very defect of the Mutual Defense Treaty between the 

Philippines and the United States. They say that they will employ their 

forces only in accordance with constitutional processes. And this was 

what this humble servant had been objecting to when he was in the 

Armed Forces — that this Mutual Defense Treaty is useless because 

before the United States can help us or can comply with the treaty, we 

are already conquered because they will still have to talk about 

constitutional processes in the employment of their forces here. This 

is in answer to Commissioner Ople's statements regarding 

consultations.  

But how about our President when there is already actual invasion and 

actual rebellion? Will he still be consulting Members of the Congress? 

Will he still be asking the Congress that he be authorized to declare 

martial law or suspend the writ? I do not believe that the President 

will have that time; neither shall we have the time during actual 

invasion (Emphasis supplied).
221
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While the Constitutional Commission retained the President’s power to 

proclaim martial law or to suspend the privilege of the writ, the Constitution now 

limits its proclamation or suspension to a period of not more than 60 days.
222

 

Moreover, any citizen, who need not be a taxpayer, may question the legality of the 

proclamation or the suspension.
223

 The Supreme Court may now review the 

sufficiency of the factual basis of the proclamation of martial law or the extension 

thereof.
224

 This constitutionalized the Lansang doctrine and nullified most of the 

Court’s ruling during the martial law which sought to reverse Lansang and return 

to the political question doctrine of Barcelon and Montenegro.
225

 More than 

constitutionalizing Lansang, however, Fr. Bernas, S.J. makes the following 

observation: 

The new provision quite obviously means more than just the 

empowerment found in Lansang. The new text gives to the Supreme 

Court the power not just to determine executive arbitrariness in the 

manner of arriving at the suspension but also the power to determine 

“the sufficiency of the factual basis” of the suspension. Hence, the 

Court is empowered to determine whether in fact actual invasion and 

rebellion exists and whether public safety requires the suspension. 

Thus, quite obviously too, since the Court will have to rely on the 

fact-finding capabilities of the executive department, the executive 

department, if the President wants his suspension sustained, will have 

to open whatever findings the department might have to the scrutiny 

of the Supreme Court. It is submitted that the Supreme Court’s task of 

verifying the sufficiency of the factual basis for the suspension will 

not be as difficult as under the old system because the 1987 

Constitution has radically narrowed the basis for suspension.
226

 

 

Similarly, when inquired into by Commissioner Natividad as to 

Commissioner Padilla’s understanding of what types of evidence may be 

considered by the Supreme Court as evidence of imminent danger of invasion or 

rebellion, in connection with the latter’s plea of reconsidering the decision of the 

Commission to drop imminent danger as a ground to declare martial law and to 
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add “subversion” and “sedition” as grounds for suspending the privilege of the 

writ, Commissioner Padilla replied, to wit: 

MR. PADILLA: It is for the President as commander-in-chief of the 

Armed Forces to appraise these reports and be satisfied that the public 

safety demands the suspension of the writ. After all, this can also be 

raised before the Supreme Court as in the declaration of martial law 

because it will no longer be, as the former Solicitor General always 

contended, a political issue. It becomes now a justiciable issue. The 

Supreme Court may even investigate the factual background in 

support of the suspension of the writ or the declaration of martial 

law. (emphasis supplied)
227

 

 

The only other opportunity that the Supreme Court was able to exercise its 

new power was in the aftermath of the Maguindanao Massacre. The Massacre 

occurred on November 23, 2009, when a convoy of Buluan Vice-Mayor Esmael 

Mangandadatu, consisting of his relatives and members of the press, was 

ambushed. Vice-Mayor Mangandadatu challenged Mayor Andal Ampatuan, Jr. for 

the governorship of the Maguindanao. The members of the convoy were 

summarily executed, allegedly by the members of the private army of the 

Ampatuan clan. The Massacre resulted in 58 deaths, including 32 journalists. Four 

of the female journalists were allegedly rape before murdered. The Committee to 

Protect Journalist called it the “single deadliest event for journalists in history.”
228

 

  Pursuant to Presidential Proclamation No. 1959, President Gloria 

Macapagal-Arroyo suspended the privilege of the writ of habeas corpus and 

proclaimed martial law over the province of Maguindanao, to wit: 

Whereas, Proclamation No. 1946 was issued on 24 November 2009 

declaring a state of emergency in the provinces of Maguindanao, 

Sultan Kudarat and the City of Cotabato for the purpose of preventing 

and suppressing lawless violence in the aforesaid areas. 

 

Whereas, Sec. 18 Art. VII of the Constitution provides that “in case of 

invasion or rebellion, when public safety requires it, the President 

may, for a period not exceeding 60 days, suspend the privilege of the 
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writ of habeas corpus or place the Philippines or any part thereof 

under martial law." 

 

Whereas, Republic Act 6986 provides that “the crime of rebellion or 

insurrection is committed by rising publicly and taking arms against 

the government for the purpose of depriving the Chief Executive or 

the Legislature, wholly or partially, of any of their powers or 

prerogatives." 

 

Whereas, heavily armed groups in the province of Maguindanao have 

established positions to resist government troops thereby depriving the 

Executive of its powers and prerogatives to enforce the laws of the 

land to maintain public order and safety. 

 

Whereas, the condition of peace and order in the province of 

Maguindanao has deteriorated to the extent that local judicial system 

and other government mechanisms in the province are not 

functioning; thus, endangering public safety. 

 

Whereas, the implementing operational guidelines of the GRP-MILF 

agreement on the General Cessation of Hostilities dated 14 Nov. 1997 

provides that the following is considered a prohibited hostile act: 

“establishment of checkpoints except those necessary for the GRP’s 

enforcement and maintenance of peace and order and for the defense 

and security of the MILF in their identified areas as jointly determined 

by GRP and MILF.” 

 

Now, therefore I, Gloria Macapagal-Arroyo, President of the Republic 

of the Philippines, by virtue of the powers vested in me by the 

Constitution and by law, do hereby proclaim as follows: 

 

Sec. 1: There is hereby declared a state of martial law in the province 

of Maguindanao except for the identified areas of the Moro Islamic 

Liberation Front as referred to in the implementing operational 

guidelines of the GRP-MILF agreement on the General Cessation of 

Hostilities. 

 

Sec. 2: The privilege of the writ of habeas corpus shall likewise be 

suspended in the aforesaid area for the duration of the state of martial 

law. 
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Done in the City of Manila this 4th day of December in the Year of 

Our Lord, Two Thousand and Nine. 

 

(Originally Signed) 

 

Gloria M. Arroyo 

 

By the President: 

 

(Originally Signed) 

Eduardo Ermita 

Executive Secretary
229

 

Unfortunately, before the Supreme Court could ever rule as to its 

constitutionality, Mrs. Macapagal-Arroyo issued Proclamation No. 1963, 

withdrawing the suspension of the writ and the proclamation of martial law on 

December 12, 2009. Consequently, in Fortun v. Macapagal-Arroyo, the Supreme 

Court dismissed the case for being moot and academic.
230

 At the onset, the Court 

noted that, unlike in Lansang
231

 and in Aquino, Jr. v. Enrile,
232

 it had refrained 

from taking evidence pursuant to Proclamation No. 1959 since Mrs. Arroyo had by 

then withdrawn the same.
233

      

Nevertheless, the Court provided important observations on the nature of 

martial law under the 1987 Constitution. In rejecting Justice Carpio’s observation 

that the Regional Trial Court of Quezon City has found no probable cause with 

regard to an accused charged with committing rebellion in Maguindanao, the Court 

ruled that it had not delegated, nor can it validly delegate its power to review the 

sufficiency of the factual basis of the declaration. Also, the Court ruled that the 

proclamation and the suspension was basically a joint exercise of the President and 

the Congress. As such, the Court should allow the Congress first to exercise its 

review powers before it should assume jurisdiction. Thus, the Court observed: “the 

constitutional validity of the Presidents proclamation of martial law or suspension 

of the writ of habeas corpus is first a political question in the hands of Congress 
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before it becomes a justiciable one in the hands of the Court.”
234

 This ruling was 

subsequently reversed in Lagman v. Medialdea.
235

 

Furthermore, unlike in other cases where the period for the courts to 

promulgate its decisions begins from the time the case is submitted for resolution, 

the Constitution requires the Supreme Court to promulgate its decision within 30 

days from its filing.
236

  

D. Congressional Review 

Another proposal was to limit the Presidential discretion in declaring martial 

law or suspending the privilege of the writ of habeas corpus. Although such 

proposal was also present in the 1934 Constitutional Convention, it never gained 

ground. During those times, Delegate Araneta proposed the following provision: 

In case of rebellion, insurrection, or invasion, when public safety 

requires it, the National Assembly may suspend the privilege of the 

writ of habeas corpus. In case the national Assembly is not in session, 

the President may suspend the privilege of the writ of habeas corpus 

with the consent of the majority of the Supreme Court, but this 

suspension of the privilege of the writ of habeas corpus  will be 

considered revoked if the President does not call a special session of 

the National Assembly within fifteen days from the decree suspending 

the writ of habeas corpus or if the National Assembly fails to confirm 

the action of the President within 30 days.
237

 

 

 

Yet, the amendment was defeated on the premise that the country needs a 

strong executive and that the Filipino President should not exercise lesser powers 

as that being hitherto exercised by the American Governor-General.
238

 More than 

two decades after the 1934 Convention, Professor Estelito P. Mendoza recognizing 

the implications of the suspension of the writ to Philippine democracy, advocated 

for reforms which approximately mirrors the current suspension of the writ 

provision under the 1987 Constitution. Mendoza made the following observation: 

Several propositions have been suggested namely: 
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1. Vest the power in the President, the exercise of which, however, shall be 

subject to judicial inquiry; 

2. Vest the power in the President and on Congress jointly; 

3. Vest the power on the Congress alone; 

4. Give the President power to suspend the writ temporarily, requiring 

congressional confirmation of the suspension within a prescribed period, 

and, in the absence of such confirmation, the suspension shall lapse; 

5. Give the President power to suspend the writ, subjecting the suspension, 

however, to legislative termination; and requiring the President to call 

Congress immediately to a special session if not in session at the time of 

suspension.
239

 

 

 

Among the propositions enumerated, however, Mendoza prefers the fourth 

suggestion, which ensures greater protection to civil liberties, but at the same time 

achieves the necessary speed, secrecy, and effectiveness necessary to quell the 

public emergency at hand. Viewed in the light of Mr. Quirino’s suspension of the 

privilege of the writ in 1950, Mendoza believed that Congress would have been 

able to end the perceived undue length of the suspension of the writ. As averred 

above, President Quirino suspended the privilege of the writ to give time to the 

fiscals to file the necessary charges against the top brass of the Communist 

Politburo.
240

 

Similarly, the University of the Philippine Law Center in its Constitutional 

Revision Project, published in 1970 in anticipation of the convening of the 1971 

Constitutional Convention, sought to introduce legislative check in the President’s 

exercise of his martial law powers. In its main proposal, the U.P. Law Center 

sought the automatic termination of martial law upon a resolution of the National 

Assembly. If it failed to do so, martial law automatically ceases upon the next 

adjournment of the National Assembly. Alternatively, the U.P. Law Center also 

sought to limit the duration of the “suspension of the writ by reason of imminent 

danger to fifteen days following the proclamation unless confirmed for a longer 

period by the Congress in a regular or special session.”
241

 

It was only during the 1986 Constitutional Commission after experiencing 

the horrors of the all-powerful martial law clause of the 1935 and 1973 
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Constitutions that the Commission decided to introduce a congressional check on 

the President’s exercise of such awesome powers. While the proclamation of 

martial law and the suspension of the privilege of the writ remained essentially an 

executive act, the Congress now participates whether to revoke or extend the 

proclamation at any time after its imposition. Thus, the Constitution now requires 

that the President submit within forty-eight hours from the proclamation or 

suspension a report in person or in writing to the Congress.
242

 This serves as a 

compromise between those who believe in Congressional concurrence as necessary 

before the President may proclaim martial law and those who believe that the 

President should be given sufficient leeway in addressing the pressing crisis. 

Indeed, Commissioner Natividad explained that the Congress may, in fact, be 

unable to meet to concur with the President’s decision to impose martial law, to 

wit:  

MR. NATIVIDAD: First and foremost, we agree with the 

Commissioner's thesis that in the first imposition of martial law there 

is no need for concurrence of the majority of the Members of 

Congress because the provision says "in case of actual invasion and 

rebellion." If there is actual invasion and rebellion, as Commissioner 

Crispino de Castro said, there is need for immediate response because 

there is an attack. Second, the fact of securing a concurrence may be 

impractical because the roads might be blocked or barricaded. They 

say that in case of a rebellion, one cannot even take his car and go to 

the Congress, which is possible because the roads are blocked or 

barricaded. And maybe if the revolutionaries are smart, they would 

have an individual team for each and every Member of the Congress 

so he would not be able to respond to a call for a session. So the 

requirement of an initial concurrence of the majority of all the 

Members of the Congress in case of an invasion or rebellion might be 

impractical as I can see it.
243

 

 

 Moreover, the Constitution allows the Congress, voting jointly, by a vote of 

at least a majority of all its members in regular or special session to revoke the 

proclamation or suspension which the President cannot set aside.
244

 Initially, the 

intention of the Constitutional Commission was that all members of Congress 

should vote separately in line with the Commission’s last-minute adoption of a 

 
242

 PHIL. CONST. art. VII, S. 18 (1). 
243

 II RECORD OF THE CONSTITUTIONAL COMMISSION (1986), available at 

http://elibrary.judiciary.gov.ph/thebookshelf/showdocs/24/51480 (last accessed Feb. 1, 2019). 
244

 PHIL. CONST. art. VII, S. 18 (1). 



58 
 

bicameral legislature. There were also suggestions that either the Senate alone or 

the House of Representatives alone should be able to decide whether to revoke or 

extend the proclamation as a joint vote would purportedly mean a loss of prestige 

on the part of the Senate, which only has 24 members compared with the House’s 

initial 250 membership. Despite protestations that such provision was inconsistent 

with the principle of bicameralism, however, the Commission adopted that 

Congress should vote jointly. This is in line with Fr. Bernas, S.J.’s suggestion that, 

by removing Congressional concurrence after extensive debate, it should be made 

easier for the Congress to revoke such proclamation.
 245

 By express Constitutional 

fiat, this same procedure shall also be observed as regards the extension of martial 

law.
246

 

 As regards the manner of extension, the Constitution provides that upon the 

initiative of the President, the Congress may, in the same manner, extend such 

proclamation for a period to be determined by the Congress, if the invasion or 

rebellion shall persist and public safety requires it.
247

 In Lagman v. Pimentel,
248

 the 

Court ruled that the elements for an extension of martial law are: (1) that the actual 

rebellion or invasion persists; and (2) public safety requires its continued 

imposition. In any case, the Constitutional Commission recognized that an 

extension of martial law is essentially an exercise of collective judgment by the 

President and the Congress. Fr. Bernas, S.J. adds that by including Congressional 

participation in the extension of martial law, the President is precluded from 

overturning the Congress’ decision. Even then, the President is expected to act in 

consultation with the Congress.
249

 

 

E. Other Limitations to Martial Law and the Power to Suspend the Privilege 

of the Writ of Habeas Corpus 

 Aside from Congressional and judicial checks, the Constitution now 

explicitly provides that a declaration of martial law does not suspend the operation 

of the Constitution. Martial law does not also supplant the functioning of civil 

courts or legislative assemblies, which includes the Congress.
250

 Thus, upon the 

inquiry of Sister Tan as to the extent of the President’s powers under martial law, 

Fr. Bernas, S.J. replied the following: 
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FR. BERNAS: That same question was asked during the meetings of 

the Committee: What precisely does martial law add to the power of 

the President to call on the armed forces? The first and second lines in 

this provision state: 

 

A state of martial law does not suspend the operation of the 

Constitution, nor supplant the functioning of the civil courts or 

legislative assemblies . . . 

 

The provision is put there, precisely, to reverse the doctrine of the 

Supreme Court. I think it is the case Aquino vs. COMELEC where the 

Supreme Court said that in times of martial law, the President 

automatically has legislative power. So these two clauses denied that. 

A state of martial law does not suspend the operation of the 

Constitution; therefore, it does not suspend the principle of separation 

of powers. 

 

The question now is: During martial law, can the President issue 

decrees? The answer we gave to that question in the Committee was: 

During martial law, the President may have the powers of a 

commanding general in a theatre of war. In actual war when 

there is fighting in an area, the President as the commanding 

general has the authority to issue orders which have the effect of 

law but strictly in a theatre of war, not in the situation we had 

during the period of martial law. In other words, there is an effort 

here to return to the traditional concept of martial law as it was 

developed especially in American jurisprudence, where martial law 

has reference to the theatre of war (emphasis supplied).
251

 

 

 

As clarified by Fr. Bernas, S.J., the President possesses the powers of a 

commanding officer in a theater of war; thus, he may only issue decrees that have 

the effect of the law in such situation.
252

 In David v. Macapagal-Arroyo, the 

Supreme Court quoted Justice Vicente Mendoza’s testimony before the Senate 

Committee on Justice, as to the extent of Presidential powers during martial law. 

As such, under martial law, the President may issue: “(a) arrests and seizures 

without judicial warrants; (b) ban on public assemblies; (c) take-over of news 
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media and agencies and press censorship; and (d) issuance of Presidential 

Decrees.”
253

 In the end, the Court, in striking down a provision of Mrs. Arroyo’s 

Presidential Proclamation No. 1017 authorizing her to issue decrees during the 

duration of the emergency, ruled: “To be sure, neither Martial Law nor a state 

of rebellion nor a state of emergency can justify President Arroyo’s exercise of 

legislative power by issuing decrees. (emphasis supplied)”
254

 

Moreover, the Constitution requires that the Congress, if not session, shall, 

within twenty-four hours following such proclamation or suspension, convene in 

accordance with its Rules without need of a call.
255

 This is to ensure that Congress 

will be able to exercise its right to revoke the proclamation and to minimize the 

risk of having Members of Congress imprisoned by the President. When 

Commissioner Quesada asked as to what provisions under the Constitution which 

would protect the citizens under martial law, Commissioner Regalado replied that 

a petition for a writ of habeas corpus may be filed if a Member of Congress is 

detained to which the Supreme Court would review the factual basis. In addition, 

the Members of Congress may always meet anywhere, even if the Congress 

building itself is padlocked. Commissioner Natividad added that in contrast to the 

old Congress of the 1935 Constitution, the new Congress is now allowed to meet 

even if the country was placed under martial law.
256

 

 The Constitution likewise provides that the declaration of martial law does 

not authorize the conferment of jurisdiction on military courts and agencies over 

civilians where civil courts are able to function, nor automatically suspends the 

privilege of the writ.
257

 Commissioner Sumulong, in his sponsorship speech of the 

Article on the Executive Branch, highlighted that this was not the case when 

President Marcos issued General Order No. 2 (erroneously referred to as General 

Order No. 3 in Sumulong’s speech), in connection with Proclamation No. 1081, 

authorizing the arrest of several personalities who are suspected of being “active 

participants in the conspiracy to seize political and state power in the country and 

to take over the Government by force.”
258

 On top of this list was the late Senator 

Benigno S. Aquino, Jr. 
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 In characterizing the conferment of jurisdiction on military courts and 

tribunals during martial law, Fr. Bernas, S.J. remarked that the military commander 

may authorize military courts, tribunals, and commissions to hear cases against 

civilians where civil courts are close and are no longer functioning; thus, adopting 

the open-courts theory, as laid down in Ex Parte Milligan.
259

 As earlier adverted to, 

the case of Olaguer v. Military Commission No. 34
260

 has since reversed Aquino, 

Jr. v. Military Commission No. 2,
261

 in line with this development in the 1987 

Constitution.
262

 

 Finally, the 1987 Constitution now provides that the suspension of the 

privilege of the writ does not automatically suspend the privilege of the writ.
263

 It 

shall only apply to persons judicially charged with rebellion or offenses inherent in 

or directly connected with invasion.
264

 Moreover, during the suspension of the 

privilege of the writ, any person thus arrested or detained shall be judicially 

charged within three days, otherwise he shall be released.
265

 In doing so, 

Commissioner Padilla sought to correct the unlawful warrantless arrests issued 

pursuant to a Presidential Commitment Order, Presidential Detention Action, and 

Arrest, Search and Seizure Order issued on President Marcos’ martial law 

authority.
266

 

As gleaned from the text of the provision, the suspension will only be 

effective over those judicially charged with rebellion or crimes related to invasion, 

as provided under the Revised Penal Code, such as treason, espionage, 

communication in wartime with hostile country, among others. By judicially 

charged, it is meant that the suspension of the privilege can only be claimed upon 

the filing by the fiscal of an information in court, and not during preliminary 

investigation; thereby, reducing the possibility of having suspected individuals 

imprisoned for an unlimited time.
 267

 Originally, the provision allowed warrantless 

detention for up to five working days, but it was later reduced to three days.
268
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Panganiban believes that the suspension of the privilege of the writ allows 

the courts within the judicial regions to take judicial notice of the fact of rebellion 

or invasion, thereby relaxing the burden required in establishing the existence of 

such crimes or crimes necessarily connected thereto in the prosecution cases.
269

 

 Despite of the numerous limitations on the President’s exercise of his 

emergency powers, the Constitutional Commission never intended to emasculate 

the President’s powers in addressing a national emergency.
270

 

CHAPTER IV: REBELLION AS CONTINUING CRIME 

 

A. Crime of Rebellion 

 At present, Article 134 of Act No. 3815, as amended, reads as follows: 

Article 134. Rebellion or insurrection; How committed. - The crime of 

rebellion or insurrection is committed by rising publicly and taking 

arms against the Government for the purpose of removing from the 

allegiance to said Government or its laws, the territory of the 

Philippine Islands or any part thereof, of any body of land, naval or 

other armed forces, depriving the Chief Executive or the Legislature, 

wholly or partially, of any of their powers or prerogatives.
271

 

 

 Rebellion or insurrection is a crime “of masses, of a multitude.”
272

 It may 

involve a civil war on a bigger or lesser scale. For there to be rebellion, it is 

necessary that there be public uprising and taking up of arms.
273

 Thus, Reyes 

provides the following elements of the crime: 

1. That there be (a) public uprising, and (b) taking arms against the 

Government. 

2. That the purpose of the uprising or movement is either –  

 a. to remove from the allegiance to said Government or its 

laws: 

  (1) the territory of the Philippines or any part thereof; or  

  (2) any body of land, naval or other armed forces; or 
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b. to deprive the Chief Executive or Congress, wholly or 

partially, of any of their powers or prerogatives.
274

  

 

 

Originally, the Spanish text of Article 134 provides: 

Art. 134 Rebelion o insurreccion - En que consisten- Constituye 

rebelion o insurrection el alzarse publicamente y tomar armas contral 

el Gobierno con el objeto de sustraer a la obediencia del mismo, o de 

sus leyes, el territorio filipino o parte de el, o algun cuerpo de tropa de 

tierra o de mar o cualquier otra clase de fuerza armada, o de despojar 

en todo o en parte al Jefe Ejecutivo o a los cuerpos colegisladores de 

sus prerrogativas o facultades.
275

 

 

In his commentary, Reyes differentiates rebellion from insurrection. There is 

rebellion if the movement contemplates to completely overthrow and supersede the 

existing government; while there is insurrection if the movement seeks to effect 

some change of minor importance, or to prevent the exercise of governmental 

authority with respect to particular matters or subjects.
276

 Thus, in People v. 

Almazan, where at least 400 Sakdalistas took possession of the municipal hall and 

proclaimed independence from the Commonwealth, the Court characterized such 

as an act of insurrection.
277

 However, regardless of whether such is a rebellion or 

an insurrection; the perpetrators thereof should be prosecuted under Article 134. 

Thus, there was really no change when the 1986 Constitutional Commission 

decided to drop insurrection as a ground to declare martial law or to suspend the 

privilege of the writ. The ground contemplated remains the same.
278

 

In People v. Cube
279

 and People v. Perez,
280

 the Court of Appeals ruled that 

it is not necessary that there be actual clash of arms with the forces of the 

Government. The mere fact that the accused knowingly identified himself as a Huk 

is enough. Reyes notes that in these cases, the accused were merely acting as 

couriers or spies for the rebels, yet they were convicted of rebellion.
281
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B. Doctrine of Absorption 

The present Article 134 of the Revised Penal Code incorporates the 

amendments introduced by Republic Act No. 6968
282

 which sought to punish the 

crime of coup d ’etat; thereby, amending Articles 134, 135 and 136 of the same 

law. Nonetheless, the Hernandez doctrine remains true even today. In People v. 

Hernandez, the Court ruled that the crime of rebellion absorbs all other crimes 

committed in furtherance thereof.
283

 Thus, rebellion absorbs direct assault, 

homicide, arson, robbery, and kidnapping, among others if they are committed in 

furtherance of rebellion. In Ponce-Enrile v. Judge Amin, the Court ruled that the 

crime of rebellion may even absorb offenses under special laws, including illegal 

possession of firearms, if the latter is committed in furtherance of rebellion.
284

 

The controversy as to the continued soundness of the Hernandez doctrine 

arose from the deletion of several phrases under Article 135 of the Revised Penal 

Code which defines the appropriate penalties for the crimes of coup d ‘etat, 

rebellion, or insurrection. Previously, the original Spanish text of Article 135 

provided the following: 

Art. 135. Pena para la rebelion o insurreccion - Sera castigado con 

prision mayor y multa que no exceda de 20,000 pesos el promovedor, 

sostendor o jefe de la rebelion o insurreccion, o el que hubiere tomado 

parte en ella siendo funcionario o empleado publico, sosteniendo 

combate contra la fuerza leal, causando estragos en las propiedades, 

ejerciendo violencia grave, exigiendo contribuciones, o distrayendo 

cuadales publicos de su inversion legitima. 

Los meros affiliados o ejecutores de la rebellion seran castigados con 

prision mayor en su grado minimo.  

Cuando los jefes de una rebelion o insurreccion fueren desconocidos, 

se reputaran por tales los que de hecho hubieren dirigido a los demas, 

llevado la voz por ellos, firmado recibos y otros escritos expedidos a 

su nombre o ejercitado otros actos semejantes en respresentacion de 

los rebeldes.
285
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Campanilla notes that doubts as to the continuing validity of Hernandez 

arose from the amendment which eliminated the phrases “engaging in war against 

the forces of the government,” “committing serious violence” and “destroying 

property” under Article 135. Campanilla, however, concurs with Justice Regalado 

that these “overt acts of violence” deleted in Article 135 are now subsumed under 

the element of public and armed uprising.
286

 

C. Continuing Crime 

 The Supreme Court, in Umil v. Ramos, reiterating the case of Padilla-Garcia 

v. Enrile,
287

 held that “the crimes of rebellion, subversion, conspiracy or proposal 

to commit such crimes, and crimes or offenses committed in furtherance thereof or 

in connection therewith constitute direct assaults against the State and are in the 

nature of continuing crimes.”
288

 Thus, an arrest in flagrante delicto and a hot 

pursuit warrantless arrest may be effected, as the case may be, pursuant to Rule 

113, Section 5 (a) and (b) of the 2000 Revised Rules on Criminal Procedure. If 

rebellion was just committed, or is actually being committed, or there is an attempt 

to do so, a warrantless arrest may be made by the peace officer in flagrante delicto. 

On the other hand, if the police or any peace officer has probable cause to believe 

that rebellion has just been committed, a hot pursuit arrest may be made. Thus, in 

Umil, one of the accused was arrested without a warrant while confined in a 

hospital as had been placed under surveillance because of being suspected as a 

member of the New People’s Army. The Court ruled that subversion, like 

rebellion, is also a continuing crime.
289

 

 In his concurring and dissenting opinion, however, Justice Isagani Cruz 

lamented the Court’s reliance to Padilla-Garcia v. Enrile as a vestige of the Mr. 

Marcos’ martial law regime and urges his fellow Justices to abandon such doctrine 

and to uphold the constitutional right against unreasonable searches and seizures.
290

 

D. Rebellion as a Predicate Crime of Terrorism 

 Republic Act No. 9372 or the Human Security Act of 2007 lists rebellion or 

insurrection as one of the predicate crimes of terrorism, to wit: 

SEC. 3. Terrorism.- Any person who commits an act punishable under 

any of the following provisions of the Revised Penal Code: 
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a. Article 122 (Piracy in General and Mutiny in the High Seas 

or in the Philippine Waters); 

 

b. Article 134 (Rebellion or Insurrection); 

 

c. Article 134-a (Coup d' Etat), including acts committed by 

private persons; 

 

d. Article 248 (Murder); 

 

e. Article 267 (Kidnapping and Serious Illegal Detention); 

 

f. Article 324 (Crimes Involving Destruction), or under 

 

1. Presidential Decree No. 1613 (The Law on Arson); 

 

2. Republic Act No. 6969 (Toxic Substances and 

Hazardous and Nuclear Waste Control Act of 1990); 

 

3. Republic Act No. 5207, (Atomic Energy Regulatory 

and Liability Act of 1968); 

 

4. Republic Act No. 6235 (Anti-Hijacking Law); 

 

5. Presidential Decree No. 532 (Anti-Piracy and Anti-

Highway Robbery Law of 1974); and, 

 

6. Presidential Decree No. 1866, as amended (Decree 

Codifying the Laws on Illegal and Unlawful Possession, 

Manufacture, Dealing in, Acquisition or Disposition of 

Firearms, Ammunitions or Explosives)  

 

thereby sowing and creating a condition of widespread and 

extraordinary fear and panic among the populace, in order to coerce 

the government to give in to an unlawful demand shall be guilty of the 

crime of terrorism and shall suffer the penalty of forty (40) years of 

imprisonment, without the benefit of parole as provided for under Act 
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No. 4103, otherwise known as the Indeterminate Sentence Law, as 

amended. (emphasis supplied)
291

 

 

 

 Thus, the elements of terrorism are: (1) an offender commits any of the 

predicate crimes listed above; (2) that, by doing so, its objective was to sow and 

create a condition of widespread and extraordinary fear and panic among the 

populace; and (3) to coerce the government to give in an unlawful demand. As 

such, terrorism in relation to rebellion as a predicate crime is committed when the 

intention of the offender is to sow and create widespread and extraordinary fear 

and panic among the populace in order to coerce the government to give in to an 

unlawful demand.
292

  

 Campanilla notes that the crime of rebellion or coup d ‘etat is necessarily 

included in the crime of terrorism. Therefore, if the perpetrator was accused of 

terrorism in the information, but the prosecution was only able to prove beyond 

reasonable doubt the crime of rebellion, the perpetrator may still be convicted 

under rebellion following the variance rule.
293

 In a similar way, Section 49 of 

Republic Act No. 9372, enshrines the rule on jeopardy in relation to predicate 

crimes with the intent to commit terrorism, to wit: 

SEC. 49. Prosecution Under This Act Shall be a Bar to Another 

Prosecution under the Revised Penal Code or any Special Penal Laws. 

- When a person has been prosecuted under a provision of this Act, 

upon a valid complaint or information or other formal charge 

sufficient in form and substance to sustain a conviction and after the 

accused had pleaded to the charge, the acquittal of the accused or the 

dismissal of the case shall be a bar to another prosecution for any 

offense or felony which is necessarily included in the offense charged 

under this Act.
294

 

 

 

CHAPTER V: MAIN OPINION AND SEPARATE OPINIONS OF LAGMAN V. MEDIALDEA 

 
 Since September 4, 2016, the Philippines was been placed under a state of 

national emergency. President Rodrigo Roa Duterte signed Presidential 

Proclamation No. 55, declaring a state of national emergency on the account of 
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lawless violence in Mindanao. This was in response to the September 2 Davao City 

Bombing, which claimed fourteen lives and injured at least sixty persons. In a 

press conference, President Duterte also attributed the declaration on his intensified 

war on drugs.
295

 

 In relation to Presidential Proclamation No. 55, the Executive Secretary 

issued Memorandum Order No. 3, ordering the Secretaries of National Defense 

and of the Interior and Local Government to coordinate the deployment of the 

Armed Forces and the National Police to suppress the prevailing lawless violence 

and to prevent it from spreading and escalating in other parts of the country. 

Checkpoints, and increased military and police visibility were likewise ordered. 

Section 5 of the Memorandum Order explicitly guaranteed that civil and political 

rights will remain operative during the duration of the emergency, and provided for 

guidelines on warrantless arrests and searches and seizures which mirror the 

provisions of existing Rules and jurisprudence.
296

 

On May 23, 2017, President Rodrigo Roa Duterte signed Presidential 

Proclamation No. 216, placing the entire Island of Mindanao, including Sulu, 

Tawi-Tawi, Basilan, and other ancillary islands, under martial law and suspending 

the privilege of the writ of habeas corpus. The proclamation was issued on the eve 

of the first day of the attacks in Marawi City, Lanao del Sur by the Islamic State-

Maute group. The Proclamation read as follows:  

WHEREAS, Proclamation No. 55, series of 2016, was issued on 04 

September 2016, declaring a state of national emergency on account 

of lawless violence in Mindanao; 

 

WHEREAS, Section 18, Article VII of the Constitution provides that 

"x x x In case of invasion or rebellion, when the public safety requires 

it, he (the President) may, for a period not exceeding sixty days, 

suspend the privilege of the writ of habeas ocrpus or place the 

Philippines or any part thereof under martial law x x x"; 

 

WHEREAS, Article 134 of the Revised Penal Code, as amended by 

R.A. No. 6968, provides that "the crime of rebellion or insurrection is 

committed by rising and takign arms against the Government for the 
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purpose of removing from the allegiance to said Government or its 

laws, the territory of the Republic of the Pihlippines or any part 

thereof, of any body of land, naval or other armed forces, or depriving 

the Chief Executive or the Legislature, wholly or partially, of any of 

their powers or prerogatives"; 

 

WHEREAS, part of the reasons for the issuance of Proclamation No. 

55 was the series of violent acts committed by the Maute terrorist 

group such as the attack on the military outpost in Butig, Lanao del 

Sur in February 2016, killing and wounding several soldiers, and the 

mass jailbreak in Marawi City in August 2016, freeing their arrested 

comrades and other detainees; 

 

WHEREAS, today, 23 May 2017, the same Maute terrorist group has 

taken over a hospital in Marawi City, Lanao del Sur, established 

several checkpoints within the City, burned down certain government 

and private facilities and inflicte casualties on the part of Government 

forces, and started flying the flag of the Islamic State of Iraq and Syria 

(ISIS) in several areas, thereby openly attempting to remove from the 

allegiance to the Philippine Government this part of Mindanao and 

deprive the Chief Executive of his powers and prerogatives to enforce 

the laws of the land and to maintain public order and safety in 

Mindanao, constituting the crime of rebellion; and 

 

WHEREAS, this recent attack shows the capability of the Maute 

group and other rebel groups to sow terror, and cause death and 

damage to property not only in Lanao del Sur but also in other parts of 

Mindanao 

 

NOW, THEREFORE, I, RODRIGO ROA DUTERTE, President of 

the Republic of the Philippines, by virtue of the powers vested in me 

by the Constitution and by law, do hereby proclaim, as follows: 

 

SECTION 1. There is hereby declared a state of martial law in the 

Mindanao group of islands for a period not exceeding sixty days, 

effective as of the date hereof. 

 

SECTION 2. The privilege of the writ of habeas corpus shall likewise 

be suspended in the aforesaid area for the duration of the state of 

martial law. 
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DONE in the Russian Federation, this 23rd day of May, in the year of 

our Lord, Two Thousand and Seventeen. 

 

 

RODRIGO ROA DUTERTE 

 

 

By the President: 

 

SALVADOR C. MEDIALDEA 

Executive Secretary
297

 

 

 

In his initial Report to the Congress, the President justified the proclamation 

on the pretext of the ongoing battle in Marawi City, and how it is necessary for the 

Armed Forces to defend Marawi because of its strategic location and terrain permit 

easy access to other parts of Mindanao, the “hotbed of extremism.” As of the end 

of 2016, the Maute group had 263 armed fighters who mainly operate in Lanao del 

Sur. They have ties with the Abu Sayyaf group, the Jemaah Islamiyah, Mujahidin 

Indonesia Timur, and other local terrorist groups. They have likewise pledged their 

allegiance to the Islamic State. The President also explained that the terrorists have 

occupied Marawi City in attempt to establish a wilayat (province) under the banner 

of the Islamic State. Thus, the terrorists have undermined the authority of the 

President and have committed acts of rebellion in furtherance of their cause.
298

   

On May 23, 2017, government forces have conducted an operation against 

Isnilon Hapilon and other high-ranking members of the Maute group, but were met 

with fierce resistance from the terrorists. Subsequently, the terrorists occupied 

various government buildings and private establishments in Marawi City, causing 

numerous deaths and injuries on the part of the Armed Forces, the police, and the 

civilians. The President summarized the events of May 23, to wit:  

• At 1400H members of the Maute Group and ASG, along with their 

sympathizers, commenced their attack on various facilities - 

government and privately owned - in the City of Marawi. 
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• At 1600H around fifty (50) armed criminals assaulted Marawi City 

Jail being manage by the Bureau of Jail Management and Penology 

(BJMP). 

 

• The Maute Group forcibly entered the jail facilities, destroyed its 

main gate, and assaulted on-duty personnel. BJMP personnel were 

disarmed, tied, and/or locked inside the cells. 

 

• The group took cellphones, personnel-issued firearms, and vehicles 

(i.e., two [2] prisoner vans and private vehicles). 

 

• By 1630H, the supply of power into Marawi City had been 

interrupted, and sporadic gunfights were heard and felt everywhere. 

By evening, the power outage had spread citywide. (As of 24 May 

2017, Marawi City's electric supply was still cut off, plunging the city 

into total black-out.) 

 

• From 1800H to 1900H, the same members of the Maute Group 

ambushed and burned the Marawi Police Station. A patrol car of the 

Police Station was also taken. 

 

• A member of the Provincial Drug Enforcement Unit was killed 

during the takeover of the Marawi City Jail. The Maute Group 

facilitated the escape of at least sixty-eight (68) inmates of the City 

Jail. 

 

• The BJMP directed its personnel at the Marawi City Jail and other 

affected areas to evacuate. 

 

• By evening of 23 May 2017, at least three (3) bridges in Lanao del 

Sur, namely, Lilod, Bangulo, and Sauiaran, fell under the control of 

these groups. They threatened to bomb the bridges to pre-empt 

military reinforcement. 

 

• As of 2222H, persons connected with the Maute Group had 

occupied several areas in Marawi City, including Naga Street, 

Bangolo Street, Mapandi, and Camp Keithly, as well as the following 

barangays: Basak Malutlot, Mapandi, Saduc, Lilod Maday, Bangon, 

Saber, Bubong, Marantao, Caloocan, Banggolo, Barionaga, and 

Abubakar. 
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• These lawless armed groups had likewise set up road blockades and 

checkpoints at the Iligan City-Marawi City junction. 

 

• Later in the evening, the Maute Group burned Dansalan College 

Foundation, Cathedral of Maria Auxiliadora, the nun's quarters in the 

church, and the Shia Masjid Moncado Colony. Hostages were taken 

from the church. 

 

• About five (5) faculty members of Dansalan College Foundation had 

been reportedly killed by the lawless groups. 

 

• Other educational institutions were also burned, namely, Senator 

Ninoy Aquino College Foundation and the Marawi Central 

Elementary Pilot School. 

 

• The Maute Group also attacked Amai Pakpak Hospital and hoisted 

the DAESH flag there, among other several locations. As of 0600H of 

24May 2017, members of the Maute Group were seen guarding the 

entry gates of Amai Pakpak Hospital. They held hostage the 

employees of the Hospital and took over the PhilHealth office located 

thereat. 

 

• The groups likewise laid siege to another hospital, Filipino-Libyan 

Friendship Hospital, which they later set ablaze. 

 

• Lawless armed groups likewise ransacked the Landbank of the 

Philippines and commandeered one of its armored vehicles. 

 

• Latest information indicates that about seventy-five percent (75%) of 

Marawi City has been infiltrated by lawless armed groups composed 

of members of the Maute Group and the ASG. As of the time of this 

Report, eleven (11) members of the Armed Forces and the Philippine 

National Police have been killed in action, while thirty-five (35) 

others have been seriously wounded. 

 

• There are reports that these lawless armed groups are searching for 

Christian communities in Marawi City to execute Christians. They are 

also preventing Maranaos from leaving their homes and forcing young 

male Muslims to join their groups. 
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• Based on various verified intelligence reports from the AFP and the 

PNP, there exists a strategic mass action of lawless armed groups in 

Marawi City, seizing public and private facilities, perpetrating killings 

of government personnel, and committing armed uprising against and 

open defiance of the government.
299

 

 

 

As aforementioned, the terrorists were able to occupy at least 75% of the 

entire city. They have likewise deprived the President of his powers as Chief 

Executive to ensure that the laws are faithfully executed and to supervise local 

governments. In the light of this open rebellion and to prevent “the seeds of 

invasion” from taking hold, the President declared martial law and suspended the 

privilege of the writ based on his assessment of the demands of public safety.
300

 

On June 5, 2017, Congressman Edcel Lagman of Albay, together with other 

members of the Opposition and residents of Mindanao, questioned the validity of 

Presidential Proclamation No. 216, pursuant to the appropriate proceeding clause 

of the martial law provision of the Constitution. The petitioners aver that the 

President’s declaration was baseless as there really no rebellion in Mindanao and 

that the mere fact of hoisting the flag of the Islamic State is not synonymous to 

being part of the Islamic State per se.  Such act of hoisting the Islamic State flag 

was merely done for propaganda purposes and to garner support from international 

and local terrorist groups. Moreover, the President’s Report
301

 was riddled with 

inconsistencies, falsehood, and inaccuracies, to wit:  

FACTUAL STATEMENTS COUNTER-EVIDENCE 

(1) that the Maute group 

attacked Amai Pakpak 

Hospital and hoisted the 

DAESH flag there, among 

several locations. As of 

0600H of 24 May 2017, 

members of the Maute Group 

were seen guarding the entry 

gates of the Amai Pakpak 

Hospital and that they held 

Statements made by: 

(a) Dr. Amer Saber, Chief 

of the Hospital 

(b) Health Secretary Paulyn 

Ubial; 

(c) PNP Spokesperson 

Senior Supt. Dionardo 

Carlos; 

(d) AFP Public Affairs 

Office Chief Co. Edgard 
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hostage the employees of the 

Hospital and took over the 

PhilHealth office located 

thereat (Proclamation No. 

216 and Report); 

Arevalo; and 

(e) Marawi City Mayor 

Majul Gandamra denying 

that the hospital was 

attacked by the Maute 

Group citing online news 

articles of Philstar, Sunstar, 

Inquirer, and Bombo 

Radyo. 

2. that the Maute Group 

ambushed and burned the 

Marawi Police Station 

(Proclamation No. 216 and 

the Report); 

Statements made by PNP 

Director General Ronald 

dela Rosa and Marawi City 

Mayor Majul Gandamra in 

the online news reports of 

ABS-CBN News and CNN 

Philippines denying that the 

Maute group occupied the 

Marawi Police Station. 

3. that lawless armed groups 

likewise ransacked the 

Landbank of the Philippines 

and commandeered one of its 

armored vehicles (Report); 

Statement made by the bank 

officials in the on-line news 

article of Philstar that the 

Marawi City branch was not 

ransacked but sustained 

damages from the attacks. 

 

4. that the Marawi Central 

Elementary Pilot School was 

burned (Proclamation No. 

216 and the Report); 

Statements in the on-line 

news article of Philstar 

made by the Marawi City 

Schools Division Assistant 

Superintendent Ana Alonto 

denying that the school was 

burned and Department of 

Education Assistant 

Secretary Tonisito Umali 

stating that they have not 

received any report of 

damage. 

5. that the Maute Group 

attacked various government 

facilities (Proclamation No. 

Statement in the on-line 

news article of Inquirer 

made by Marawi City 
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216 and the Report). Mayor Majul Gandamra 

stating that the ASG and the 

Maute Terror Groups have 

not taken over any 

government facility in 

Marawi City. 

 

 

Likewise, Lagman avers that the President inordinately included the 

Zamboanga Siege, the Mamasapano Massacre, the 2016 Davao City Bombing, and 

the numerous bombings in Mindanao to justify his proclamation. The military 

establishment had also not recommended to the President martial law. Finally, 

Lagman, et al. believes that martial law in Mindanao is unnecessary since the 

military has been able to cope up with the ensuing emergency and that the Maute 

Group is a relatively small group composed of approximately 263 armed members, 

as of the end of 2016.
302

    

In response, the Office of the Solicitor-General counters that certiorari is the 

appropriate proceeding contemplated by the Constitution, and that the standard of 

review should be grave abuse of discretion and not the accuracy of the facts 

averred by the President in his Report. At any rate, the Solicitor-General avers that 

the sufficiency of factual basis should be determined at the time the decision was 

made by the President.
303

 

In addition to this, the Court likewise considered the following facts not 

contained in the Report in examining the constitutionality of martial law: 

a. On January 13, 2017, an improvised explosive device (IED) 

exploded in Barangay Campo Uno, Lamita City, Basilan. A civilian 

was killed while another was wounded. 

b. On January 19, 2017, the ASG kidnapped three Indonesians near 

Bakungan Island, Taganak, Tawi-Tawi. 

c. On January 29, 2017, the ASG detonated an IED in Barangay 

Danapah, Albarka, Basilan resulting in the death of two children and 

the wounding of three others. 

d. From March to May 2017, there were eleven (11) separate 

instances of IED explosions by the BIFF in Mindanao. These resulted 

in the death and wounding of several personalities. 
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e. On February 26, 2017, the ASG beheaded its kidnap victim, 

Juergen Kantner in Sulu. 

f. On April 11, 2017, the ASG infiltrated Inabaga, Bohol resulting in 

firefights between rebels and government troops. 

g. On April 13, 2017, the ASG beheaded Filipino kidnap victim Noel 

Besconde. 

h. On April 20, 2017, the ASG kidnapped SSg. Anni Siraji and 

beheaded him three days later.
304

  

 

 

In the end, the Supreme Court in Lagman v. Medialdea upheld the 

constitutionality of Presidential Proclamation No. 216. The Court ruled that the 

appropriate proceeding contemplated in Article VII, Section 18 of the Constitution 

is a sui generis proceeding which sought to review the sufficiency of the factual 

basis of the President’s proclamation. The proceeding may be initiated by any 

citizen of the Republic and at any time during the duration of the martial law or the 

suspension of the privilege of the writ.
305

 Thus, the Court abandoned its ruling in 

Fortun v. Macapagal-Arroyo insofar that the determination of martial law was 

initially considered political question, and only when the political departments 

have failed to act, that the Supreme Court may exercise its power to review the 

sufficiency of the factual basis of the declaration.
306

 

 The Court likewise concurred with the theory of the Solicitor-General that 

the Constitution does not envision the correctness of the grounds averred by the 

President in his Report. What is only necessary is that such facts must only be 

based on facts or information available at the time of the declaration even if such 

facts may be subsequently proven false. Citing the Justice Carpio’s Dissenting 

Opinion in Fortun,
307

 the Court held that President has only to satisfy himself that 

there is probable cause to believe that actual rebellion or invasion exists at the time 

of the declaration. Similarly, he is not bound by the recommendation of the 

Secretary of National Defense, nor by the recommendation of the Armed Forces 

Chief of Staff since the Constitution expressly confers upon the President alone 

such initial determination whether to proclaim martial law.
308

  

In distinguishing its review powers with Congress, the Court only considers 

the information available to the President at the time of the proclamation or its 
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extension. The Congress, on the other hand, may even consider subsequent events 

to the proclamation. Thus, the Court’s judicial review is passive, while 

Congressional review is mandatory.
309

 

Likewise, the Court rejected the theory that the President has to calibrate his 

exercise of the powers granted to him by the Commander-in-Chief Clause. The 

authority of the President to exercise his powers under the provision is initially 

subject to his sound discretion. Moreover, the Court also refused to apply the void-

for-vagueness doctrine since the reference to other rebel groups as justification for 

the martial law was made in relation to the reference of Proclamation No. 216 to 

Proclamation No. 55 or the State of National Emergency Proclamation. Besides, 

the void-for-vagueness is an analytical tool which is properly applied on its face in 

free speech cases. Any purported violation on human rights by reason of 

Proclamation No. 216 should be litigated in a separate proceeding. The Courts 

cautions into inquiring upon these purported violations, unless it might transgress 

upon the power of Congress to revoke the proclamation.
310

 

More importantly, the Court ruled that rebellion as identified in the 

Constitution as a ground for proclaiming martial law should be understood as the 

crime of rebellion under Article 134 of the Revised Penal Code. As rebellion 

involves an armed public uprising against the duly constituted authorities, 

therefore, the Court observed that the “the precise extent or range of the rebellion 

could not be measured by exact metes and bounds.”
311

 To illustrate its point, the 

Court gave this hypothetical scenario:  

To illustrate: A contingent armed with high-powered firearms publicly 

assembled in Padre Faura, Ermita, Manila where the Court's 

compound is situated. They overpowered the guards, entered the 

Court's premises, and hoisted the ISIS flag. Their motive was 

political, i.e., they want to remove from the allegiance to the 

Philippine government a part of the territory of the Philippines, 

particularly the Court's compound and establish it as an ISIS-

territory.
312

 

 

The Court then answered its own question: 
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Neither could it be validly argued that the armed contingent 

positioned in PGH or MSHS is not engaged in rebellion because there 

is no publicity in their acts as, in fact, they were merely lurking inside 

the compound of PGH and MSHS. However, it must be pointed out 

that for the crime of rebellion to be consummated, it is not 

required that all armed participants should congregate in one 

place, in this case, the Court's compound, and publicly rise in arms 

against the government for the attainment of their culpable purpose. It 

suffices that a portion of the contingent gathered and formed a 

mass or a crowd and engaged in an armed public uprising against 

the government. Similarly, it cannot be validly concluded that the 

grounds on which the armed public uprising actually took place 

should be the measure of the extent, scope or range, of the actual 

rebellion. This is logical since the other rebels positioned in PGH, 

MSHS, I or elsewhere, whose participation did not involve the 

publicity aspect of rebellion, may also be considered as engaging in 

the crime of rebellion (emphasis supplied).
313

 

 

 

 In continuing with its hypothetical question, the Court asks whether the 

President’s declaration of martial law over the entire Metropolitan Manila Area 

would be too expansive. In answering this question, the Court ruled that the 

Constitution gives the President the authority to determine whether to place the 

entire Philippines or any part thereof under martial law, and that the Constitution 

does not impose any restriction that martial law should only occur in areas where 

there is actual armed public uprising, the latter being the gravamen of the crime of 

rebellion. The Court also explained that this Presidential discretion is premised 

upon practicality and logic since martial law is an “urgent measure” for the 

protection of the “nation’s territorial sovereignty and survival.”
314

 Therefore, the 

Court held that the President can declare martial law over the entire Metropolitan 

Manila Area even without awaiting an actual rebellion in Quezon City.
315

 

Citing an online dictionary, the Supreme Court defined public safety as 

follows:  

Public safety, which is another component element for the declaration 

of martial law, "involves the prevention of and protection from events 

that could endanger the safety of the general public from significant 

danger, injury/harm, or damage, such as crimes or disasters." Public 
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safety is an abstract term; it does not take any physical form. Plainly, 

its range, extent or scope could not be physically measured by metes 

and bounds.
316

 

 

 In addition, since rebellion absorbs common crimes and special penal laws 

committed in furtherance thereof, the Court observed in returning to its example 

and in line with the doctrine of absorption: 

Thus, by the theory of absorption, the crime of murder committed in 

Makati City, if committed in furtherance of the crime of rebellion 

being hypothetically staged in Padre Faura, Ermita, Manila, is stripped 

of its common complexion and is absorbed in the crime of rebellion. 

This all the more makes it difficult to confine the application of 

martial law only to the place where the armed public uprising is 

actually taking place. In the illustration above, Padre Faura could 

only be the nerve center of the rebellion but at the same time rebellion 

is also happening in Makati City (emphasis supplied).
317

 

 

 

 Therefore, the Court concluded that: “it is difficult, if not impossible, to fix 

the territorial scope of martial law in direct proportion to the ‘range’ of actual 

rebellion and public safety.” Thus, it is essential that the President is given 

“sufficient leeway and flexibility” in addressing the public danger posed by the 

rebellion or invasion. Furthermore, the President’s duty to protect public safety 

also includes the duty to prevent the same cause from spilling over to other areas, 

to avoid troop reinforcements, and to prevent their escape.
318

 

 Furthermore, the Court also ruled that terrorism and rebellion are not 

mutually exclusive as Republic Act No. 9372 did not repeal Article 134 of the 

Revised Penal Code. In fact, the crime of terrorism has different elements from 

rebellion. In the end, the Court held that there is sufficient factual basis for the 

proclamation, and that the President has favorable discharged the burden impressed 

upon him in light of the Marawi siege.
319

  

 Though he agreed with the ruling of the Majority that the appropriate 

proceeding contemplated by the Constitution is a sui generis proceeding and that 
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the President was able to faithfully discharge the burden reposed upon him to 

prove the existence of actual rebellion in Marawi City, Justice Carpio noted that 

the government failed to prove that public safety likewise requires that martial law 

be imposed in other parts of Mindanao. Justice Carpio believes that the capability 

and intention of the Maute group is not similar to the actual rebellion brewing in 

Marawi City. Moreover, the sporadic bombings that have been occurring in 

Mindanao cannot amount to rebellion but only terrorism. He also disputes the 

contention of the Solicitor-General that rebellion is a crime of multitude for 

rebellion can be committed even by a single fighter. Verily, Justice Carpio argues 

that a rebellion committed by 200 to 500 fighters cannot be characterized as a 

crime of the masses. Thus, by allowing martial law to be imposed outside Marawi, 

the Majority has reinstated the “imminent danger” clause. Moreover, the Majority 

has allegedly failed to appreciate that jurisprudence was actually referring to the 

crimes rebellion absorbs and not to the geographical scope by referring to rebellion 

as a crime with “no predetermined bounds.”
320

  

On her part, Chief Justice Maria Lourdes P.A. Sereno, in her dissenting 

opinion, likewise suggested that the President could have imposed martial law to 

the largest administrative unit affected by the rebellion. Thus, the Chief Justice 

sought to limit its declaration to Lanao del Sur, Maguindanao, and Sulu. In doing 

so, the Chief Justice admittedly stretched the limits of actual rebellion by 

considering areas which served as “nesting grounds for human, financial, and 

logistical support to Maute fighters.”
321

  The Chief Justice also noted that the 

declaration was justified on the premise of the purported alliance between the Abu 

Sayyaf and the Maute Group. According to the Chief Justice, this must be 

proven.
322

  Relying on Lansang,
323

 the Chief Justice also noted that it is the duty of 

the Court to delimit the permissible boundaries of areas covered by martial law in 

line with the doctrine of proportionality and the requirement of public safety, 

contrary to the ponencia. Thus,  

The Court cannot be defending vigorously its review power at the 

beginning, with respect to the sufficiency-of-factual basis question, 

then be in default when required to address the questions of necessity, 

proportionality, and coverage. Such luxury is not allowed this Court 

by express directive of the Constitution. Such position is no different 
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from ducking one's head under the cover of the political question 

doctrine. But we have already unanimously declared that Section 18, 

Article VII does not allow government a political question defense. 

When the military states that present powers are sufficient to resolve a 

particular violent situation, then the Court must deem them as 

sufficient, and thus martial law should be deemed as not necessary 

(emphasis supplied).
324

 

 

Likewise, the Chief Justice Sereno cited Chief Justice Roberto Concepcion 

in Lansang v. Garcia,
325

 in arguing that the authority to suspend the privilege of 

the writ is essentially limited and subject to judicial review, to wit:  

the authority to suspend the privilege of the writ is thus circumscribed, 

confined and restricted, not only by the prescribed setting or the 

conditions essential to its existence, but, also, as regards the time 

when and the place where it may be exercised. These factors and the 

aforementioned setting or conditions mark, establish and define the 

extent, the confines and the limits of said power, beyond which it does 

not exist. And, like the limitations and restrictions imposed by the 

Fundamental Law upon the legislative department, adherence thereto 

and compliance therewith may, within proper bounds, be inquired into 

by courts of justice.
326

  

 

 

Thus, on the strength of Lansang v. Garcia, the Chief Justice argued that the 

Court is required to determine not only the existence of rebellion, but also the time 

and place where martial law can be declared.
327

 

 Justice Caguioa also joins the assessment of the Chief Justice that martial 

law should be confined in those territories in the absence of any proof that there is 

actual rebellion in other areas of Mindanao that are “intimately or inextricably 

linked” to the rebellion which required its imposition as a matter of “operation or 

tactical necessity.”
328

 The Solicitor-General, however, failed to satisfy the standard 

of public safety. Justice Caguioa makes this following observation: 
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While the ponencia holds that the scope of territorial application could 

either be "the Philippines or any part thereof' without qualification, 

this does not mean, as the ponencia holds, that the Executive has full 

and unfettered discretionary authority. The import of this holding will 

lead to a conclusion that the Executive needs only to show sufficient 

factual basis for the existence of actual rebellion in a given locality 

and then the territorial scope becomes its sole discretion. Ad 

absurdum. Under this formula, the existence of actual rebellion in 

Mavulis Island in Batanes, without more, is sufficient to declare 

martial law over the entire Philippines, or up to the southernmost part 

of Tawi-Tawi. This overlooks the public safety requirement and is 

obviously not the result intended by the framers of the fact-checking 

mechanism.
329

  

 

 Justice Caguioa also notes that the military establishment was only able to 

give them vague descriptions of the threat faced by the other parts of Mindanao 

during its in camera session. At any rate, those accused of rebellion may still be 

arrested even without martial law, as rebellion is considered a “continuing 

crime.”
330

 

 The original 60-day duration of the proclamation lasted from May 23, 2017, 

to July 23, 2017.  On July 23, 2017, the President requested Congress to extend the 

effectivity of Proclamation No. 216 until December 31, 2017. In his first extension 

Report to the Congress, the President extolled the gains that the government has 

achieved against the various terrorist groups, such as the Maute Group, the Abu 

Sayyaf Group, the Bangsamoro Islamic Freedom Fighters, and the New People’s 

Army during martial law. The government was able to recover around PHP 

75,000,000.00 of terrorist funding on the battlegrounds. They were also able to 

recover at least 600 high-powered firearms and liberate sixteen barangays in 

Marawi City, as well as to close a drug production facility in Marawi which served 

as a means of terrorist financing.
331

  

The President, nonetheless, noted that the terrorists still controlled at least 

four barangays. In addition, only 12 out of the 279 terrorist personalities, who are 

on the Arrest Orders No. 1 and 2, have been the arrested. The military 

establishment is also recommending an additional 200 terrorist personalities to be 

arrested. Furthermore, other “Islamic State-inclined terrorist groups” continue to be 
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scattered across Mindanao. These groups are capable of instilling and sowing fear 

among the local populace with their objective to establish an Islamic State wilayat. 

In addition, the President reported that there was an influx of foreign terrorist 

fighters, at least twenty of whom are identified.  Finally, the President reported that 

the Maute group is now waging a new type of urban warfare involving the wanton 

and unnecessary destruction of property and lives which required a careful 

approach in dealing with the terrorists. Pursuant to Operational Directive 02-2017, 

the Armed Forces of the Philippines was still on Phase 2, which involved the 

neutralization of the terrorist elements in the city. Martial law, the President 

continued, will be indispensable for Phase 3 to “facilitate early recovery, 

rehabilitation, and reconstruction of Marawi City and restore public order and 

safety in the region.”
332

 On July 23, 2017, the Congress, voting jointly in a special 

public session, extended the proclamation of martial law and the suspension of the 

privilege of the writ. 

On December 5, 2017, the Supreme Court resolved to deny the motion for 

reconsideration filed by the Opposition in Lagman v. Medialdea.
333

 The Court 

ruled that the arguments of the petitioners are merely a rehash of their pleadings in 

the main case. Moreover, it ruled that the President should be given “sufficient 

leeway and flexibility” considering that martial law under the 1987 Constitution 

presupposes actual rebellion or actual invasion. Finally, the President has in his 

possession confidential information to which the Court has no access. Nonetheless, 

the Court cited Fr. Bernas, S.J. in averring that the Court may conduct its own 

investigation to which the President is bound to share confidential information to 

the Court. It was also not the intention of the Court to emasculate its duty to review 

the sufficiency of factual basis. Reiterating its Decision, the Court finally ruled that 

the proclamation cannot be confined in a specific territory in direct proportion to 

the actual rebellion considering that public safety is a flexible concept.
334

  

Justice Carpio, in his Dissenting Opinion, reiterated his dissenting opinion in 

the main case, to wit: 

Indeed, the Jones Law, the 1935 Constitution, and the 1973 

Constitution seemed to have conferred to the President the absolute 

prerogative to determine the territorial scope of martial law because of 

the phrase "the Philippines or any part thereof." However, this 

seeming absolute discretion must also be interpreted in relation to the 

legal reality then that the "imminent danger" of rebellion was a valid 
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ground to declare martial law. In other words, the three organic laws 

expressly empowered the President to place the entire country under 

martial law, even if the rebellion was limited to a particular locality, 

because of the "imminent danger" that it would spread or spill over 

outside the place of actual rebellion. 

This no longer holds true under the 1987 Constitution. With the 

intentional removal of "imminent danger" as a ground to declare 

martial law, the President cannot proclaim martial law or suspend the 

privilege of the writ because of a possibility of a "spill-over of 

hostilities" outside the place of actual rebellion.
335

 

 

CHAPTER VI: MAIN OPINION AND SEPARATE OPINION OF LAGMAN V. PIMENTEL 

 

 Notwithstanding the death of Isnilon Hapilon and the Maute brothers and the 

liberation of Marawi City; on December 8, 2017, the President once again asked 

the Congress to further extend (second extension) martial law until December 31, 

2018. In his second Report, the President described the “remarkable progress” the 

Armed Forces had achieved in “putting the rebellion under control.” However, on 

December 4, 2017, the President purportedly received an assessment from the 

Secretary of National Defense, the Martial Law Administrator, urging the 

President to ask the Congress for an extension until December 31, 2018, so as to 

ensure the “total eradication” of the Maute group and other foreign and local 

terrorist groups, “their coddler, supporters, and financiers.” This assessment was 

allegedly concurred with by the National Police.
336

 

 The President also reported that despite the deaths of their leaders, the Maute 

group continues to engage in “recruiting and training new members to carry out 

their rebellion.”  Moreover, around 185 out of the 200 personalities on the Arrest 

Orders remain at large to which the President concluded, that these fighters are 

now consolidating or regrouping.  The President likewise brought to the attention 

of the Congress that these fighters are now in Central Mindanao, and in Sulu and 

Basilan. Likewise, there were several bombing incidents allegedly perpetrated by 

the Turaife Group, the Abu Sayaff Group, and Bangsomoro Islamic Freedom 

Fighters throughout Mindanao.
337
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 For the first time, the President also brought to the Congress’ attention the 

threat posed by the New People’s Army, which allegedly took advantage of the 

ongoing crisis in Mindanao. They have recently intensified their guerilla warfare, 

consisting of terrorism, murder, and arson, “purposely to seize political power 

through violent means and supplant the country’s democratic form of government 

with Communist rule.” Their recent acts of terrorism have resulted to losses 

amounting to more than a billion pesos. In relation to this, the President signed 

Presidential Proclamation No. 374, declaring the Communist Party of the 

Philippines-New People’s Army as a designated terrorist organization under the 

Terrorism Financing and Suppression Act of 2012. The President likewise 

instructed the Secretary of Justice to initiate steps to formalize the New People’s 

Army’s designation. In the end, the President urged the Congress to further extend 

martial law, to wit: “Public safety indubitably requires such further extension, not 

only for the sake of security and public order, but more importantly to enable the 

government and the people of Mindanao to pursue the bigger task of 

rehabilitation and the promotion of a stable socio-economic growth and 

development. (emphasis supplied)”
338

 

 The Supreme Court, thus, in Lagman v. Pimentel through Justice Tijam, 

ruled to uphold the second extension of the proclamation. In its introduction, the 

Court observed that: “Territorial and temporal limitations germane to the 

Constitutional prerequisites of the existence or persistence of actual rebellion or 

invasion and the needs of public safety severely restrict the declaration of martial 

law, or its extensions.”
339

 The Court, nonetheless, refused to strike down the 

proclamation. At the onset, the Court ruled that Congress, as a body, is an 

indispensable party. Moreover, the decision in Lagman v. Medialdea,
340

 is not a 

conclusive bar to a subsequent review, considering of its transitory character and 

the fact that petitioners herein are questioning the “gravity and the extent” of the 

armed violence and not whether it exists in the first place. Again, the Court 

reiterated that the appropriate proceeding contemplated in reviewing the 

sufficiency of the factual basis of the proclamation in both the initial declaration 

and its extensions is not a certiorari proceeding. It is, rather, a sui generis 

proceeding.
341

  

Substantively, the Court ruled that the extension of martial law is essentially 

an exercise of “collective judgment” by both the President and the Congress. The 

President initiates the extension, but the Congress itself extends the proclamation 

 
338

 Id. 
339

 Supra note 20. 
340

 Supra note 5 and 14. 
341

 Supra note 20. 



86 
 

for a period it determines. Thus, the Congress votes jointly in public session in the 

exercise of its powers.
342

 

 In extending the proclamation or the suspension, the Court in Lagman v. 

Pimentel laid down the following requisites: (1) actual rebellion or invasion 

persists; and (2) public safety requires the extension.
343

 The data presented by the 

Armed Forces are reproduced below, as cited in Lagman v. Pimentel:  

The Dawlah Islamiyah is the Daesh-affiliate organization in the 

Philippines responsible for the Marawi Siege. It is comprised of 

several local terrorist groups that pledged allegiance to Daesh leader 

Abu Bakr Al-Baghdadi. 

 

xxxx 

 

After the successful Marawi Operation, the Basilan-based ASG is left 

with 74 members; the Maute Group with members; the Maguid Group 

has 11; and the Turaifie Group has 22 members with a total of 166 

firearms.  

 

However, manpower increased by more or less 400, with almost the 

same strength that initially stormed Marawi City, through clandestine 

and decentralized recruitment of the Daesh-inspired groups at their 

respective areas of concentration. ASG Basilan-based recruited more 

or less 43 new members in Basilan; more or less 250 by the Maute 

Group in the Lanao provinces; 37 by the Maguid Group in Sarangani 

and Sultan Kudarat, and more or less 70 by the Turaifie Group in 

Maguindanao. These newly recruited personalities were motivated by 

clannish culture as they are relatives of terrorist personalities; revenge 

for their killed relatives/parents during the Marawi operations; 

financial gain as new recruits were given an amount ranging from 

PhP l5,000.00 to 50,000.00; and, as radicalized converts.  

 

These newly recruited members are undergoing trainings in tactics, 

marksmanships and bombing operations at the different areas of 

Mount Cararao Complex, Butig, and Piagapo all of Lanao Del Sur. 

Recruits with high potentials [sic] were given instruction on IED-

making and urban operations.  
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Furthermore, the situation has become complicated with the influx of 

Foreign Terrorist Fighters (FTFs), capitalizing on the porous maritime 

boundaries in Southern Philippines, in the guise as tourists and 

business men. As of this period, 48 FTFs were monitored joining the 

Daesh-inspired groups, particularly the Maute Group in Lanao and 

Turaifie Group in Central Mindanao. The closeness of these two 

groups is predominant with @Abu DAR who has historically 

established link with Turaifie. On Dawlah Islamiyah-initiated violent 

incidents, these have increased to 100% for the 2nd Semester.
344

  

 

 

Thus, the Court ruled that there is sufficient reason to believe that these 

“remnants” can mount another assault, and that these armed militants have the 

capacity to wreak havoc after having maintained their numerical strength as that 

which initially attacked Marawi City. Nonetheless, rebellion is a “continuing 

crime.” Thus, those who were able to escape during the Marawi siege continue to 

commit rebellion. Likewise, the fact that Marawi City has been liberated is not a 

cause to believe that the rebellion has ceased. Citing the Secretary of National 

Defense, the Court agreed that the rebellion since moved to other places.
345

 Thus,  

In a similar vein, the termination of armed combat in Marawi does 

not conclusively indicate that the rebellion has ceased to exist. It 

will be a tenuous proposition to confine rebellion simply to a 

resounding clash of arms with government forces. As noted in Aquino, 

Jr. v. Enrile, modern day rebellion has other facets than just the taking 

up of arms, including financing, recruitment and propaganda, that may 

not necessarily be found or occurring in the place of the armed 

conflict (emphasis supplied).
346

 

 

 In addition, the President is not duty bound to identify every lawless armed 

group he sought to address. What is necessary is that actual rebellion exists. 

Therefore, the President did not err in including the New People’s Army as one of 

the terrorist groups identified as a justification for the continued extension of 

martial law. Even then, the Court held that subjecting the rationale that the 

Communist rebels are a threat to Congressional check is more in keeping with the 
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intent to deconcentrate the Presidential power to proclaim martial law or to 

suspend the privilege of the writ. In the end, the Court affirmed the President’s 

determination considering the vast array of intelligence within his possession and 

his personal knowledge of the facts, as confirmed by the testimonies and reports by 

the military establishment. Thus, the Court concluded that the reliability of such 

data cannot be doubted.
347

 

 Finally, the Court rejected the contention of the petitioners that the extent of 

rebellion should be so grave as to prevent the government from exercising its 

functions. The Court held: 

For the Court to categorically pronounce which kind of threat to 

public safety justifies the declaration or extension of martial law and 

which ones do not, is to improvise on the text of the Constitution 

ideals even when these ideals are not expressed as a matter of positive 

law in the written Constitution. Such judicial improvisation finds no 

justification. 

 

x x x x 

 

Instead, the requirement of public safety as it presently appears in 

the Constitution admits of flexibility and discretion on the part of 

the Congress (emphasis supplied).
348

 

 

 

 The Court also cited Fr. Bernas, S.J.’s Amicus Curiae Brief in Fortun v. 

Macapagal-Arroyo to the following effect: “But the concern of the Constitution 

is to counter threat to public safety both in the present and in the future 

arising from present and past acts.”
349

 Thus, the concept of public safety under 

the Constitution is understood with “flexibility and discretion on the part of the 

Congress.”
350

  In any case, the Congress may at any time revoke the proclamation. 

The Bill of Rights, the Anti-Torture Act, and the Custodial Investigation Act 

remain in force. In addition, the writs of amparo and habeas data remain 

available.
351
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 Reiterating her dissent in the case of Lagman v. Medialdea, the Chief Justice 

cited the United States case of Sterling v. Constantin,
352

 in advocating for the 

calibration of the President’s Commander-in-Chief Powers, using the 

proportionality test.
353

 In Sterling v. Constantin,
354

 the United States Supreme 

Court nullified the declaration of martial law of the Governor of the State of Texas 

over the several oil-producing counties which defied the State’s call to curb oil 

overproduction. In that case, the U.S. Supreme Court ruled that “the means 

employed by the governor in his exercise of Martial Law powers must bear a direct 

relation to the disturbance being faced.” In the absence of any controlling doctrine 

on this matter, the Chief Justice sought to use Sterling as guide in examining the 

Philippine President’s exercise of his powers. In the process, the Chief Justice 

argued that the analysis offered by Sterling should likewise extend to the time and 

place of the declaration.
355
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Chapter VII: ECONOMIC IMPLICATIONS OF MARTIAL LAW 

 As explained above, since the restoration of democracy in 1986, the 

Constitutional Commission sought to return to the original conception of martial 

law. Thus, martial law does not grant the Executive, nor the military establishment 

the power to takeover legislative assemblies nor can they try civilian in military 

courts unless the civil courts within a geographical area are closed. Martial law 

does not also authorize the suspension of the operation of the Constitution.
356

 The 

effect of Article VII, Section 18 of the 1987 Constitution is to maintain the 

tripartite form of government even under emergency rule. Therefore, the Congress, 

pursuant to its plenary powers, continue to exercise legislative powers under 

Article VI, Section 1, while the Supreme Court and the lower courts constituted by 

law continue to exercise judicial power. Even Article XII, Section 17, authorizing 

the temporary takeover of vital national industries during an emergency, is 

ordinarily exercised by the Congress. 

The maintenance of the republican form of government under martial law must, 

however, be juxtaposed to the pressing emergency that martial law and the 

suspension of habeas corpus sought to address. Candelaria, therefore, notes that 

the Court in David v. Macapagal-Arroyo sought to differentiate the President’s 

powers under emergency rule and the powers vested in him by the Congress during 

a declared emergency.
357

 Thus, the invocation of the President of the necessity of 

declaring martial law or suspending the privilege of the writ of habeas corpus 

under Article VII, Section 18 of the present Constitution must be construed with 

Article VI, Section 23 (the emergency power clause). Ultimately, the President has 

to seek from the Congress the delegation of certain powers to address an 

emergency.
358

 

  The invocation of emergency rule, however, does not altogether prevent its 

exercise on the pretext of economic damage or prejudice. Thus, in his analysis, 

Candelaria argued that President Gloria Macapagal-Arroyo’s Proclamation No. 

1017 was also made to address the civil unrest which has caused damage to 

business interest and investor confidence.
359

 On the other hand, the present martial 

law proclamations also invoke economic exigencies as justifying emergency rule. 

Thus, in the fifth preambulatory clause of the Presidential Proclamation No. 216, 

President Duterte justified martial law due to the widespread destruction of vital 
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infrastructures and government facilities caused in Marawi City.
360

 In his initial 

Report to the Congress, the President noted the destruction and takeover of various 

educational institutions, churches, hospitals, and banks within the area.
361

 

Similarly, in his first extension report, the President, while lauding the significant 

advances made by the armed forces, also highlighted that phase III of the 

operations was for the recovery, rehabilitation and reconstruction of the city.
362

 

Likewise, in his second extension report, the President noted the terroristic 

activities of the New People’s Army causing losses amounting to billions of pesos 

to lives and property. Interestingly, the President noted that he wished to use 

martial law as means of effecting rehabilitation and promotion of socio-economic 

growth in Mindanao.
363

  

 As such, Proclamation No. 216 was justified not only from the prism of 

addressing terrorism in Mindanao but also in instituting vital reforms in the 

economy. This was evident that from the start, the Armed Forces has initially 

touted economic gains in Mindanao under martial rule in 2018. In particular, then 

Armed Forces Chief of Staff Galvez noted to the press that martial law has allowed 

the resurgence of economic growth from 4.3% to 7.3% in the Autonomous Region 

in Muslim Mindanao, while the economic performance ranking of Zamboanga 

jumped to 41
st
 from 102

nd
.
364

 Independent financial analysts, such as Moody’s, 

contradict this supposed correlation either characterizing it as a factor that 

undermines economic growth even as ARMM only contributes less than 1% to the 

gross domestic product or as having limited impact on the over-all economy.
365

 

The Department of Finance and the National Economic Development Authority 

(NEDA) itself noted that ongoing martial law in Marawi has “no discernible 

impact” on the economy as a recent Business Expectations Survey and Consumer 

Expectation Survey show that businessmen and consumers, respectively, are able 

to discriminate the Marawi crisis from the general health of the economy.
366
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Recently, however, the Armed Forces of the Philippines through Lt. General 

Benjamin Madrigal has admitted in the press that they have no data to support their 

claim of economic gains.
367

 

 At present, the regional economies in Mindanao have posted an average of 

7% economic growth in gross domestic product, well above the 6.7% national 

GDP growth. The Davao region led economic growth at 8%; the now-defunct 

ARMM (of which Marawi City and Lanao del Sur are included) has posted 7.2% 

economic growth, fifth in the ordinal ranking of regional economic expansions; 

while CARAGA has posted 3% economic growth.
368

 In its explanation, the 

Regional Director of the Philippine Statistics Authority attributed the growth to 

expansions in the agriculture sector accounting for more than 55% of ARMM’s 

economy as well as significant growths in the services and industry sectors. The 

growth was attributed to increased spending in infrastructure projects since 

2012.
369

 

CHAPTER VIII: ANALYSIS 

 
 It is submitted that the territorial scope of the proclamation of martial law 

and the suspension of the privilege of the writ of habeas corpus is a justiciable 

question, and that the standards are no less than found in Article VII, Section 18 of 

the Constitution. In arriving at such conclusion, the author examined the textual, 

historical, and jurisprudential basis of martial law as a Constitutional law concept, 

and the intent of the Framers of the present Constitution to limit Presidential 

discretion not only with regard to its material and durational aspects also to its 

territorial coverage.  

For these purposes, it is necessary to restate the issues:  

(1) Whether or not the territorial scope of the proclamation of martial law 

and the suspension of the privilege of the writ is a justiciable question; and  

(2) If in the affirmative, what are the discoverable standards which may be 

applied in determining the sufficiency of the factual basis as regards the territorial 

scope thereof.  
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Since the issues are intertwined, the issues will be discussed in reverse order. 

It is respectfully submitted that a textual appreciation of the Constitution 

necessarily limits the territorial coverage of the proclamation to areas afflicted by 

actual rebellion or invasion when public safety requires it. Article VII, Section 18, 

paragraph 1 of the Constitution clearly provides the following: 

The President shall be the Commander-in-Chief of all armed forces of 

the Philippines and whenever it becomes necessary, he may call out 

such armed forces to prevent or suppress lawless violence, invasion or 

rebellion. In case of invasion or rebellion, when the public safety 

requires it, he may, for a period not exceeding sixty days, suspend 

the privilege of the writ of habeas corpus or place the Philippines 

or any part thereof under martial law. Within forty-eight hours 

from the proclamation of martial law or the suspension of the 

privilege of the writ of habeas corpus, the President shall submit a 

report in person or in writing to the Congress. The Congress, voting 

jointly, by a vote of at least a majority of all its Members in regular or 

special session, may revoke such proclamation or suspension, which 

revocation shall not be set aside by the President. Upon the initiative 

of the President, the Congress may, in the same manner, extend 

such proclamation or suspension for a period to be determined by 

the Congress, if the invasion or rebellion shall persist and public 

safety requires it (emphasis supplied).
370

 

Thus, following the Court’s ruling in the martial law cases and the text cited 

above, there are two elements in proclaiming martial law or suspending the 

privilege of the writ: (1) that there is actual rebellion or invasion, and (2) when 

public safety requires it.
371

 Similarly, the Constitution provides that, in cases of 

extension, it is also necessary that (1) the invasion or rebellion persists and (2) 

public safety requires the extension.
372

  

Indeed, it is indisputable that the Constitution contemplates rebellion as 

similar to the crime of rebellion in the Revised Penal Code as held in Lagman v. 

Medialdea,
373

 not having been defined by the Constitution but by the Revised 
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Penal Code. The Records of the Constitutional Commission supports this 

conclusion.
374

 To reiterate, the following are the elements of the crime of rebellion:  

1. That there be (a) public uprising, and (b) taking arms against the 

Government. 

2. That the purpose of the uprising or movement is either –  

 a. to remove from the allegiance to said Government or its 

laws: 

  (1) the territory of the Philippines or any part thereof; or  

  (2) any body of land, naval or other armed forces; or 

b. to deprive the Chief Executive or Congress, wholly or 

partially, of any of their powers or prerogatives.
375

  

 

First, the Author proposes that the Majority failed to appreciate the true 

nature of rebellion and the doctrine of absorption which eventually led to its 

erroneous conclusion. To recapitulate, the Majority in Lagman v. Medialdea
376

 

ruled that rebellion is a continuing crime with “no predetermined metes and 

bounds.” Thus, it believed that the cessation of rebellion in Marawi City did not 

end the rebellion contemplated in the Constitution and therefore martial law may 

continue over the entire Mindanao. Nor did the end of the rebellion in Padre Faura, 

Manila deprive the President of his power to declare martial law in the Greater 

Manila Area following the Court’s hypothetical scenario.  

Controlling criminal doctrines hitherto does not support the Court’s 

understanding of rebellion as a crime. Absorption does not have anything to do 

with the territorial aspect of the crime. In People v. Hernandez
377

 and Ponce-Enrile 

v. Judge Amin,
378

 the Court ruled that the crime of rebellion absorbs common 

crimes as provided for in the Revised Penal Code and even crimes punished by 

special penal laws committed in furtherance thereof. Thus, rebellion absorbs 

homicide, arson, robbery, and kidnapping, among others; as well as illegal 

possession of firearms if the latter crimes were committed in furtherance of 

rebellion. As properly understood, therefore, the doctrine of absorption pertains to 

the crimes absorbed by rebellion in furtherance thereof, not to the place of the 

crime. 
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Likewise, the fact that rebellion is a continuing crime does not also have 

anything to do with its territorial aspect. Pursuant to Umil v. Ramos,
379

 citing 

Padilla-Garcia v. Enrile,
380

 subversion like rebellion is a continuing crime. The 

only effect of a continuing crime is that warrantless arrests may be made pursuant 

to Rule 113, Section 5 (a) and (b) of the 2000 Revised Rules of Criminal 

Procedure. Thus, a person suspected of committing the crimes of subversion and 

rebellion may be arrested without a warrant, whether in hot pursuit or by virtue of 

an in flagrante delicto arrest, at any time and place where the person can be found. 

In fact, during the oral arguments in Lagman v. Medialdea,
381

 the Court was 

preoccupied as to whether martial law was necessary, considering that the existing 

Rules of Court allows warrantless arrest even in the absence of the proclamation. 

Second, the proclamation of martial law and the suspension of the privilege 

of the writ of habeas corpus require not only the presence of actual rebellion or 

invasion but, more importantly, that public safety requires it. The Majority failed 

to apply the proper public safety standard in analyzing the sufficiency of the 

factual basis of the declaration with regard to the territorial scope of martial law. 

While it is true that existing jurisprudence cautions the use of the debates of the 

Constitutional Convention and the remarks made therein in interpreting the 

Constitution, it should be understood according to its general acceptation.
382

 It 

cannot also be denied that the debates may shed light to the meaning of obscure 

provisions in the Constitution, especially when the sentiments of the framers were 

unanimous in interpreting an ambiguous provision.
383

 Thus, in interpreting the 

martial law and suspension of the privilege of writ provisions, where the public 

safety standard was left expressly undefined, it is vital to consider the Records of 

the Constitutional Commission to properly understand the context of martial law 

under the 1987 Constitution. 

 To reiterate, the intention of the Framers of the present Constitution was to 

return to the original conception of martial law (martial law proper) to be properly 

applied in a state of public war or an actual theater of war. In fact, Commissioner 

Padilla and Fr. Bernas, S.J. intensely debated over the retention of the “imminent 

danger” clause. Ultimately, the Constitutional Commission deleted the phrase 

altogether, after extensive debates, for fear that martial law might once again be 

abused by the Executive.
384

 Besides, the President may still call out the Armed 
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Forces to suppress or prevent the lawless violence in connection with the invasion 

or rebellion to address the emergency. Fr. Bernas, S.J., Commissioner Concepcion, 

and Commissioner Regalado thought that the calling out powers is already 

sufficient to address a threatened invasion or a brewing rebellion.
385

 

By adopting the definition that public safety as understood in the context of 

martial law is an “abstract term” and that which “’involves the prevention of and 

protection from events that could endanger the safety of the general public from 

significant danger, injury/harm, or damage, such as crimes or disasters,” the 

Majority in Lagman v. Medialdea
386

 has effectively expanded martial law to cover 

even lawless violence and natural disasters (i.e. crimes or disasters), and has 

equated it to an exercise of ordinary police powers. On the contrary, the intention 

of the framers was to characterize martial law as an extraordinary exercise of 

police power by the President,
387

 whose locus ordinarily resides with the plenary 

powers of the Congress. It is submitted that the Majority erred in resorting to 

online dictionaries in defining the public safety standard, considering that existing 

Philippine and American jurisprudence has already defined the concept and the 

intent of the Constitutional Commission. 

The Majority disregarded the jurisprudence laid down in Ex Parte 

Milligan.
388

 Notwithstanding that it was an American case and is, thus, only 

persuasive within this jurisdiction, it is respectfully submitted that it was the 

intention of the Framers to actually constitutionalize and indigenize Ex Parte 

Milligan
389

 in Article VII, Section 18 of the present Constitution. Such observation 

is supported not only by the definition adduced by Fr. Bernas, S.J. during the 

Constitutional Commission, but by the fourth paragraph of the same Section 18, 

which reads: “A state of martial law does not suspend the operation of the 

Constitution, nor supplant the functioning of the civil courts or legislative 

assemblies, nor authorize the conferment of jurisdiction on military courts and 

agencies over civilians where civil courts are able to function;”
390

 thus, adopting 

the open-courts theory as first held by Ex Parte Milligan. As such, the present 

Constitution envisions that there should be a state of “actual and present” theater of 

war before martial law can be proclaimed over a specific locality. It is necessary 

that the civil courts are no longer able to function and that civil administration has 
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already crumbled thereby requiring the assistance of the military establishment to 

restore law and order according to the dictates of the principle of necessity. 

Interestingly, the case of Ex Parte Milligan
391

 supports this conclusion 

insofar as it limited the territorial coverage of the proclamation. Thus, in nullifying 

the orders of a military commission which sentenced Milligan to death in the State 

of Indiana, where civil courts remained opened, the United States Supreme Court 

observed: 

Martial rule can never exist where the courts are open and in the 

proper and unobstructed exercise of their jurisdiction. It is also 

confined to the locality of actual war. Because, during the late 

Rebellion, it could have been enforced in Virginia, where the 

national authority was overturned and the courts driven out, it 

does not follow that it should obtain in Indiana, where that 

authority was never disputed and justice was always 

administered. And so, in the case of a foreign invasion, martial rule 

may become a necessity in one state when, in another, it would be 

"mere lawless violence." (emphasis supplied)
392

 

If martial law and the suspension of the privilege of the writ is about 

addressing a rebellion or an invasion that amounts to a theater of war, it is 

necessarily important that such proclamation should only cover areas where courts 

no longer function, the civilian government is in distress, and that the rebellion has 

already reached the proportion of an actual and present theater of war. 

At this juncture, the Author disagrees with the observation made by the 

Honorable Associate Justice Antonio Carpio in his Dissenting Opinion in Lagman 

v. Pimentel
393

 that the Ex Parte Milligan is inapplicable to the Philippines 

considering the non-suspension of the operation of the Constitution during the 

duration of the emergency. Moreover, Justice Carpio argues that it is necessary that 

there be an enabling law before military commissions may assume jurisdiction 

over civilians where civil courts are no longer functioning. The Author submits, 

however, that Ex Parte Milligan
394

 should with greater force be made applicable on 

the strength of the same provisions relied upon by the Honorable Associate Justice. 

The non-suspension of the operation of the Constitution and the non-closure of 

civil courts when they are open is only to recognize the intention to maintain a 
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republican form of government even in cases of emergency. In the absence of an 

enabling legislation by the Congress conferring the exercise of certain emergency 

powers, such as the power to take over vital national industries or the power to 

issue Presidential Decrees during the duration of the emergency, the separation of 

powers between the three Great Branches of the Government is still maintained. 

Thus, martial law serves as a trigger point to a plethora of emergency powers and 

that the courts may take judicial notice of the ensuing rebellion or invasion without 

need of introduction of evidence in a court of law, as explained by Chief Justice 

Maria Lourdes P.A. Sereno in her dissenting opinion in Lagman v. Medialdea.
395

  

However, as discussed above, in a state of martial law where there is a state 

of actual and present theater of war over a certain locality, the President possesses 

the powers of a commanding general who may issue decrees and authorize the 

conferment of jurisdiction to military tribunals when civilian courts are no longer 

functioning. The true litmus test, therefore, is the open-courts theory in assessing 

the sufficiency of the factual basis of the proclamation over a specific territory.  

Third, necessity dictates not only the extent of the measures that can be 

employed by the President in addressing the ongoing emergency but also the 

territorial coverage where such means will be employed.  The fact that the 

President should be given “sufficient leeway and flexibility” to arrest the 

emergency does not give the President a carte blanche to proclaim martial law 

wherever he may deem necessary. In any case, the necessity dictated by the 

existence of actual rebellion or invasion has greater force as regards the territorial 

scope of the martial law. As held in the case of Ex Parte Milligan, and explained 

above, a “threatened” invasion is not a ground to declare martial law.
396

 Thus, the 

suppression of the danger of the spilling over of the rebellion to other island groups 

or the aim to totally eradicate regrouping and reorganizing terrorist groups, or the 

need to facilitate the rehabilitation, reconstruction, and development of a war-torn 

territory are neither grounds to declare martial law, nor a ground to suspend the 

privilege of the writ. Verily, neither the danger of spilling over, its actuality, nor 

the regrouping or reorganizing terrorists can be equated to actual rebellion where 

the degree of public safety necessitates emergency rule. This is most especially 

true with rehabilitation or reconstruction which does not in any way have any 

connection with the evil or actual danger sought to be addressed by martial rule. 

By adducing these grounds, the extension becomes no different from President 

Marcos’ adduced reasons in proclaiming martial law to supposedly save the 
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Republic and to create a New Society. Thus, the Majority has wittingly or 

unwittingly resurrected the “imminent danger” clause of the previous Constitution.  

A clear reading of the Constitution shows that only rebellion and invasion 

are proper grounds to declare martial law or to suspend the privilege of the writ, 

but even these two grounds require the necessity of public safety. The pre-

operations or the post-operations, conducted by the Armed Forces, therefore, are 

not proper grounds to declare martial law. As stated earlier, the President is not 

powerless to address an imminent danger of rebellion or invasion under the 

Constitution which grants the calling out of the Armed Forces. More so, in the 

absence of a valid delegation to the President, the Congress has the power to 

appropriate funds for the reconstruction of severely damaged infrastructures in a 

given territory, not the President in his exercise of the Commander-in-Chief 

Powers of the Constitution. 

Even with this conclusion, however, the Author disagrees with the principles 

of recalibration and proportionality advocated by the Chief Justice in her 

Dissenting Opinion in Lagman v. Pimentel,
397

 citing Sterling v. Constantin. In that 

latter case, the Supreme Court of the United States ruled that the exercise of 

martial law powers should be proportional to the emergency sought to be 

addressed. Thus, the United States Supreme Court struck down the Texan 

Governor’s proclamation of martial law on the ground that there is overproduction 

of oil in the affected counties.
398

 A quick reference to the Philippine Constitution, 

however, shows that by Constitutional design, the President of the Philippines has 

the original exclusive prerogative to determine which powers within his disposal 

should be employed. This is evident in the light of the Philippine Supreme Court’s 

ruling in Integrated Bar of the Philippines v. Zamora, where the Court ruled that 

the President has the sole discretion to determine the propriety of summoning the 

Armed Forces to aid civilian police forces in the exercise of their duties.
399

  

To subject the President’s powers to principles such as proportionality and 

calibration of powers from the less severe calling-out powers to the more invasive 

martial law powers would emasculate and tie the hands of the Presidency. It will 

tangentially subject even the President’s exercise of his calling-out powers to 

judicial review, contrary to existing jurisprudence. Viewed from this prism, it is 

indispensable that the President should be given the liberty to choose which 

powers enumerated in the Commander-in-Chief Powers he can employ by express 

commitment by the Constitution. The principle of “proportionality” will only come 
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into play insofar as determining the severity of the situation which public safety 

now requires the imposition of martial law or the suspension of the privilege of the 

writ. 

Fourth, an examination of the constitutional and legislative history of the 

relevant provisions shows the continuing intention that the proclamation and the 

suspension of the privilege of the writ are necessarily geographically limited in 

accordance with the dictates of the demands of public safety. Article III, Section 15 

of the 1987 Constitution continues to impliedly limit the geographical limitation of 

the suspension of the privilege of the writ, considering that the present provision is 

a substantial re-enactment of the previous relevant provision under the previous 

Charters and Organic Acts of the Philippines. This applies to both proclamations of 

martial law or suspension of the privilege of the writ lies on the rejection made by 

the 1986 Constitutional Commission to differentiate the different powers conferred 

to the President by the Commander-in-Chief Clause. Thus, the proponent posits 

that the limitations impressed by Article III, Section 15 also applies to declarations 

of martial law. For purposes of convenient comparison, a table is constructed 

hereunder to illustrate the substantial similarity of the provisions, to wit: 

Philippine Bill 

of 1902 

(Section 4) 

Jones Law of 

1916 

(Section 2) 

1935 

Constitution  

(Article III, 

Section 1, par. 

14) 

1973 

Constitution 

(Article IV, 

Section 15) 

1987 

Constitution  

(Article III, 

Section 15) 

That the 

privilege of 

the writ of 

habeas corpus 

shall not be 

suspended, 

unless when in 

cases of 

rebellion, 

insurrection, 

or invasion the 

public safety 

may require it, 

in either of 

which events 

the same may 

be suspended 

That the 

privilege of 

the writ of 

habeas corpus 

shall not be 

suspended, 

unless when in 

cases of 

rebellion, 

insurrection, 

or invasion the 

public safety 

may require it, 

in either of 

which events 

the same may 

be suspended 

The privilege 

of the writ of 

habeas corpus 

shall not be 

suspended 

except in 

cases of 

invasion, 

insurrection, 

or rebellion, 

when the 

public safety 

requires it, in 

any of which 

events the 

same may be 

suspended 

The privilege 

of the writ of 

habeas corpus 

shall not be 

suspended 

except in cases 

of invasion, 

insurrection, 

or rebellion, or 

imminent 

danger thereof, 

when the 

public safety 

requires it. 

The privilege 

of the writ of 

habeas corpus 

shall not be 

suspended 

except in cases 

of invasion or 

rebellion, 

when the 

public safety 

requires it. 
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by the 

President, or 

by the 

Governor-

General with 

the approval 

of the 

Philippine 

Commission, 

whenever 

during such 

period the 

necessity for 

such 

suspension 

shall exist. 

(emphasis 

supplied) 

by the 

President, or 

by the 

Governor 

General, 

wherever 

during such 

period the 

necessity for 

such 

suspension 

shall exist. 

(emphasis 

supplied) 

 

wherever 

during such 

period the 

necessity for 

such 

suspension 

shall exist. 

(emphasis 

supplied) 

 

 

The phrase: “wherever during such period the necessity for such suspension 

shall exist” was traditionally interpreted as limiting the duration and geographical 

extent of the suspension of the privilege of the writ.
400

 It was submitted then that 

such would be the effect if the rule on the finality of the determination of the 

necessity of suspension in Montenegro v. Castañada
401

 was abandoned. Thus, 

Mendoza laments that “the rule renders academic whatever difference this clause 

may bring about.”
402

 Notwithstanding its deletion since the 1973 Constitution, it is 

respectfully submitted that the phrase should still be impliedly read into the 

superseding Charter considering that it was never the intention to part with the 

essence of the textual limitation imposed by both the past and the provision. Thus, 

the University of the Philippines Law Center Constitutional Revision Project noted 

that the omission of the relevant clause was meant to mirror the simplicity of its 

counterpart under Section 9, Article I of the United States Constitution: “The 

Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in 

cases of Rebellion, or Invasion the public safety may require it.”
403

 As such, the 

U.P. Law Center observed: “certainly it can be immediately seen that even without 

the portion proposed to be deleted, the provision addresses itself to common sense 
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as implying that the privilege may be suspended ‘whenever during such period the 

necessity for such suspension shall exist.’”
404

  

To recall, the 1986 Constitutional Commission rejected the distinction 

sought to be created by Commissioner Padilla to highlight the differing intensity 

sought to be addressed by the calling-out powers, the suspension of the privilege of 

the writ, and the proclamation of martial law. Thus, the Constitutional Commission 

rejected the addition of “sedition” as a ground for suspending the privilege of the 

writ.
405

 Therefore, in the light of the elimination of the grounds differentiating 

martial law from suspending the privilege of the writ, the same geographical and 

durational limitations found in Article III, Section 15 should also apply to the 

proclamation of martial law considering that both powers are subject to the 60-day 

initial period rule; both are subject to Congressional review, revocation, and 

extension; and both are subject to the review powers of the Supreme Court. Indeed, 

the limitations seem to be supported by common sense, as observed by the U.P. 

Law Center.
406

 

Consequently, the President’s declaration of martial law or the suspension of 

the privilege of the writ insofar as the territorial extent thereof is concerned should 

likewise be subject to judicial review, using the sufficiency of factual basis 

standard as provided under Article VII, Section 18 of the Constitution. Having 

applied the same standards to the territorial extent of martial law, it is likewise 

essential that such exercise is subject to judicial review, there being discoverable 

standards (actual rebellion or invasion and public safety requirements) which the 

Court can apply.  The conclusion that the Supreme Court has the power to review 

the factual basis of the President’s declaration can be deduced from the following 

interpellation during the Constitutional Commission wherein Commissioner 

Regalado affirmed that the President has the power to initially evaluate the 

existence of actual rebellion necessitating martial rule, to wit: 

MR. DE LOS REYES: I ask that question because I think modern 

rebellion can be carried out nowadays in a more sophisticated manner 

because of the advance of technology, mass media and others. Let us 

consider this for example: There is an obvious synchronized or 

orchestrated strike in all industrial firms, then there is a strike of 

drivers so that employees and students cannot attend school nor go to 

their places of work, practically paralyzing the government. Then in 
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some remote barrios, there are ambushes by so-called subversives, so 

that the scene is that there is an orchestrated attempt to destabilize the 

government and ultimately supplant the constitutional government. 

Would the Committee call that an actual rebellion, or is it an 

imminent rebellion? 

MR. REGALADO: At the early stages where there was just an 

attempt to paralyze the government or some sporadic incidents in 

other areas but without armed public uprising, that would only amount 

to sedition under Article 138, or it can only be considered a 

tumultuous disturbance. 

MR. DE LOS REYES: The public uprisings are not concentrated in 

one place which used to be the concept of rebellion before. 

MR. REGALADO: No. 

MR. DE LOS REYES: But the public uprisings consist of isolated 

attacks in several places — for example in one camp here; another in 

the province of Quezon; and then in another camp in Laguna; no 

attack in Malacañang — but there is complete paralysis of the 

industry in the whole country. If we place these things together the 

impression is clear — that there is an attempt to destabilize the 

government in order to supplant it with a new government. 

MR. REGALADO: It becomes a matter of factual appreciation and 

evaluation. The magnitude is to be taken into account when we talk 

about tumultuous disturbance, to sedition, then graduating to 

rebellion. All these things are variances of magnitude and scope. So, 

the President determines, based on the circumstances, if there is 

presence of a rebellion (emphasis supplied).
407

 

 

While the Constitution gave to the President the initial power to evaluate the 

existence of rebellion necessitating martial law, it is also true that the Supreme 

Court is not powerless to review the sufficiency of the factual basis of the 

“magnitude and scope”
408

 of the proclamation. These are all part and parcel of the 
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Court’s judicial review – the power to review the material, durational and 

territorial scope of the proclamation and the suspension of the privilege of the writ. 

Second, the intention of the framers of the Constitution to subject the 

President’s determination of the territorial scope of martial law to the same review 

standards contained in the Constitution is shown by the unrestricted grant of power 

conferred upon the Supreme Court to review the sufficiency of the factual basis of 

the proclamation. The Constitution explicitly states:  

The Supreme Court may review, in an appropriate proceeding filed by 

any citizen, the sufficiency of the factual basis of the proclamation of 

martial law or the suspension of the privilege of the writ or the 

extension thereof, and must promulgate its decision thereon within 

thirty days from its filing.
409

 

 

Contrary to the ruling in Lagman v. Medialdea,
410

 the Constitution did not 

limit the Court’s review powers to the material basis of the proclamation, nor did it 

limit to both the material and durational aspects of the proclamation. The doctrine 

in Lagman v. Medialdea is unsettling considering that it unduly conferred upon the 

President the unbridled Presidential discretion to place any part of the country 

under martial law, provided that the grounds exist even in one remote area of the 

country. To concede to the Court the power to review the material and durational 

aspect of the proclamation or the suspension but to deny the same Court the power 

to review the sufficiency of the factual basis of the territorial extent of the 

proclamation is an absurdity. It unduly undermines the power of the Supreme 

Court to review the full extent of the President’s exercise of his martial law powers 

without any basis in law or in the Constitution. Verily, each and every paragraph of 

Article VII, Section 18 should operate as to describe the nature and prescribe the 

limits of what is essentially an “executive exercise” of his prerogatives. Thus, 

when the Constitution conferred upon the Court the power to review the 

sufficiency of the factual basis of the proclamation, it necessarily included the 

power to review the sufficiency of the factual basis of the territorial extent thereof. 

Moreover, the Records of the Constitutional Commission is replete with the 

intention of the Framers to subject the President’s exercise of his martial law 

powers as evinced by the institution of Congressional and Judicial checks.
411

 While 

the Constitution, as shown in the Records
412

 and in Lagman v. Pimentel,
413

 shows 
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that the power to extend martial law is essentially an exercise of the collective 

judgment of the President and the Congress, the Supreme Court is not powerless to 

strike down the legality of the extension. In the exercise thereof, it does not 

arrogate nor derogate from the collective judgment of the political departments of 

the Government, nor does it substitute its own wisdom with that of the President 

and the Congress. On the contrary, the Court’s review powers are limited to the 

sufficiency of the factual basis of the proclamation and the extension thereof, 

which essentially includes all three aspects of martial law: material, durational, and 

territorial.  

Not even Lansang
414

 nor the expanded certiorari powers of the Court
415

 can 

save the construction laid down by the Majority in the martial law cases. The fact 

is that, as shown above, the Constitution grants the Supreme Court the power to 

sufficiency of the factual basis of the proclamation. To recapitulate, the nature 

of such review powers goes beyond the determination of whether or not the 

President or the Congress, as the case may be, committed grave abuse of discretion 

amounting to lack or excess of jurisdiction. Thus, Fr. Bernas, S.J. observes: 

The new provision quite obviously means more than just the 

empowerment found in Lansang. The new text gives to the Supreme 

Court the power not just to determine executive arbitrariness in the 

manner of arriving at the suspension but also the power to determine 

“the sufficiency of the factual basis” of the suspension. Hence, the 

Court is empowered to determine whether in fact actual invasion and 

rebellion exists and whether public safety requires the suspension. 

Thus, quite obviously too, since the Court will have to rely on the 

fact-finding capabilities of the executive department, the executive 

department, if the President wants his suspension sustained, will have 

to open whatever findings the department might have to the scrutiny 

of the Supreme Court. It is submitted that the Supreme Court’s task of 

verifying the sufficiency of the factual basis for the suspension will 

not be as difficult as under the old system because the 1987 

Constitution has radically narrowed the basis for suspension.
416

 

 

However, it is also submitted that the Court is not bound by the 

representations made by the President in its effort to determine the sufficiency of 

the factual basis of the proclamation. As the text stands, the Supreme Court may, 
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likewise, engage in its own fact-finding although the Reports of the President and 

his alter egos should enjoy the due weight and deference that they deserve. This is 

supported by the comments of Commissioner Padilla and the unrestricted 

phraseology of the provision as well as the Court’s power and Constitutional duty 

“to determine the proper allocation of powers between the several departments and 

among the integral or constituent units thereof.”
417

  What is interesting is that, in 

practice, the Supreme Court since Lansang to Lagman has always conducted an in 

camera session to inquire upon the factual bases of the President’s proclamation. 

The only exceptions to these are the cases of Aquino, Jr., where President Marcos’ 

martial law was supposedly ratified by the Filipino People in a referendum, and 

Fortun,
418

 where the Court dismissed the case for having been mooted. It is 

submitted that the purpose of the in camera session should also extend to the 

propriety of the territorial extent of martial law or suspension of the privilege of 

the writ.  In this manner, the power of the Supreme Court to review of the 

sufficiency of the factual basis becomes more meaningful, while the power of the 

President to employ the necessary means to quell the rebellion is preserved.  

Applying therefore the standards set above, it is most respectfully submitted 

that Presidential Proclamation No. 216 and its subsequent extensions are 

unconstitutional insofar as it unduly extended the territorial coverage of the 

proclamation beyond Marawi City or the Province of Lanao del Sur. This situation 

is further complicated by the legally unsupported extension of the proclamation 

over the entire Island of Mindanao and its ancillary islands.  

First, unlike the previous martial law proclamations or suspensions of the 

privilege of the writ, the justification adduced by President Duterte in Proclamation 

No. 216 and the accompanying Reports did not detail acts of terror or rebellion 

which permit an island-wide declaration of martial law or suspension of the 

privilege of the writ. Indeed, even Governor-General Wright in the very first 

modern-day exercise of suspending the privilege of the writ of habeas corpus 

shows the “barbarity” or the “extortionist” activities of the bandits, to wit: 

Whereas certain organized bands of ladrones exist in the Provinces of 

Cavite and Batangas who are levying forced contributions upon the 

people, who frequently require them, under compulsion, to join their 

bands, and who kill or maim in the most barbarous manner those who 

fail to respond to their unlawful demands, and are therefore terrifying 

the law-abiding and inoffensive people of those provinces; and 
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Whereas these bands have in several instances attacked police and 

Constabulary detachments, and are in open insurrection against the 

constituted authorities; and 

Whereas it is believed that these bands have numerous agents and 

confederates living within the municipalities of the said provinces; 

and 

Whereas, because of the foregoing conditions, there exists a state of 

insecurity and terrorism among the people which makes it impossible 

in the ordinary way to conduct preliminary investigations before 

justices of the peace and other judicial officers
419

  

 

Likewise, President Quirino in his Proclamation No. 210, the first 

suspension of the privilege of the writ of habeas corpus since Independence, 

captures the gravity of the Communist emergency which required resorting to 

emergency rule. Thus,  

WHEREAS, lawless elements of the country have committed overt 

acts of sedition, insurrection and rebellion for the purpose of 

overthrowing the duly constituted authorities and in pursuance 

thereof, have created a state of lawlessness and disorder affecting 

public safety and the security of the state; 

WHEREAS, these acts of sedition, insurrection, and rebellion 

consisting of armed raids, sorties, and ambushes and the wanton 

acts of murder, rape, spoilage, looting, arson, planned destruction 

of public and private buildings, and attacks against police and 

constabulary detachments, as well as against civilian lives and 

properties as reported by the Commanding General of the Armed 

Forces, have seriously endangered and still continue to endanger 

the public safety; 

WHEREAS, these acts of sedition, insurrection and rebellion have 

been perpetrated by various groups well organized for concerted 

actions and well-armed with machine guns, rifles, pistols and other 

automatic weapons, by reason whereof there is actual danger of 

rebellion which may extend throughout the country; 
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Whereas, 100 leading members of these lawless elements have been 

apprehended and the presently under detentions, and strong and 

convincing evidence has been found in their possession to show that 

they are engaged in the rebellious, seditious and otherwise subversive 

acts as above set forth; and 

Whereas, public safety requires that immediate and effective action be 

taken to insure the peace and security of the population and to 

maintain the authority of the government (emphasis added);
420

 

 

It will be noted that the Proclamation was made in response to the 

Communist threat in Central Luzon and the necessity to capture the high-level 

officers of the Hukbalahap and to give the fiscals the time to file the information in 

Court beyond the periods contained in the original Article 125 of the Revised Penal 

Code.  

 Indeed, even President Marcos in both suspending the privilege of the writ 

and proclaiming proclamation of martial law, including General Order No. 3, 

belabored to enumerate every instance of overt acts which support his conclusion 

that there is a leftist-rightist conspiracy from Isabela with the botched shipment of 

arms from Communist China to the Philippine Military Academy raid in Baguio to 

the incessant protests and alleged Communist infiltration of the different colleges 

and universities in Manila, to the open rebellion in Cagayan Valley, the Bicol 

Region, and in Southern Mindanao to justify the declaration of martial law. Thus, 

to summarize his elaborate exposition of the alleged Communist-Rightist 

conspiracy, President Ferdinand Marcos made this following observation:  

WHEREAS, martial law having been declared because of wanton 

destruction of lives and property, widespread lawlessness and 

anarchy, and chaos and disorder now prevailing throughout the 

country, which condition has been brought about by groups of men 

who are actively engaged in a criminal conspiracy to seize political 

and state power in the Philippines in order to take over the 

Government by force and violence, the extent of which has now 

assumed the proportion of an actual war against our people and 

their legitimate Government (emphasis added)
421
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In fact, as late as President Gloria Macapagal-Arroyo’s proclamation over 

the province of Maguindanao has endeavored to justify the declaration on the 

pretext of the paralysis of government operations in the province, thus:  

Whereas, heavily armed groups in the province of Maguindanao have 

established positions to resist government troops thereby depriving the 

Executive of its powers and prerogatives to enforce the laws of the 

land to maintain public order and safety. 

 

Whereas, the condition of peace and order in the province of 

Maguindanao has deteriorated to the extent that local judicial system 

and other government mechanisms in the province are not 

functioning; thus, endangering public safety.
422

 

 

In all the aforementioned situations, the proclamation amply detailed the 

existence of an actual armed public uprising which sought either to deprive the 

President or the Congress of their prerogatives. Even President Marcos’ declaration 

of martial law was not merely anchored on the imminent danger of rebellion, but 

on its actual and pervasive existence from Luzon to Mindanao. 

 In contrast, a quick reference to the facts purported by President Rodrigo 

Duterte in his initial proclamation shows that the acts of terrorism amounting to a 

theater of war were merely confined in Marawi City, Lanao del Sur. The mere fact 

that terrorism, which essentially involves the employment of the methods which 

strike widespread fear and panic among the populace, is not enough; what is 

necessary is that there is either rebellion or invasion that makes it necessary to 

disrupt the operation of the civil government or the civil courts. Thus, since the 

proclamation of Governor-General Wright to President Gloria Arroyo, the 

proclamation was always couched on the gravity of the threat posed by the 

rebellion in the civil government or by the disruption of judicial functions, such as 

in President Quirino’s and Arroyo’s proclamations.  

Therefore, the original Proclamation No. 216 and its first extension could 

have only satisfied the requirements of the Constitution if it was limited to Marawi 

City or even Lanao del Sur since the province is the largest political subdivision 

affected by the theater of war. By extending the proclamation to the largest 

political subdivision, the President would be given the “sufficient leeway and 

discretion” desired by the Majority without conceding much of the jurisprudential 

value of the definitions of rebellion and public safety discussed above. This 
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concession is made in the light of the geographical strategic location of Marawi 

City as the center of trade and commerce in the region, its convenient access to the 

highways connecting Mindanao, and its proximity to the vast Lanao Lake. 

However, the situation is further complicated by the reasons adduced by the 

President in his request for extending the proclamation. While the first request is 

understandably necessary considering that the Maute brothers were still alive and 

that the siege in Marawi was still going on. The second extension, however, 

radically departs from its original purposes. It now cites the intensified Communist 

rebellion and the recruitment, training, and reorganization of the jihadist terroristic 

elements. In upholding the second extension, the Majority in Lagman v. 

Pimentel
423

 cited the overturned case of Aquino, Jr. v. Enrile
424

 which described 

the sophistication of rebellion in the 20
th

 century; thus, giving the President 

sufficient leeway once again to address the crisis. As a carryover from the first 

extension Report, it likewise cited that at least 200 persons in the martial law arrest 

orders remain at large. The impropriety of the second extension is shown by the 

fact that it was no longer concerned with addressing rebellion. It was now 

concerned with rebellions whose intensified operations, while resulting in billions 

of damages to property, do not amount to the displacement of the duly constituted 

authorities, nor the closure of the courts in the relevant judicial region. Thus, the 

arson activities of the New People’s Army, while condemnable and may 

tantamount to acts of terrorism, cannot be equated to an open rebellion with the 

magnitude of a state of an actual and present theater of war.  

The President cannot also base the extension of martial law on factors which 

were not alleged in the original proclamation. Fundamentally, it is the original 

proclamation of martial law and its continued persistence that are tested vis-à-vis 

with the standards laid down in the Constitution. As such, it is the factual basis 

adduced in the proclamation that is determined by the Supreme Court as whether 

these remain sufficient or not in the exercise of its power of judicial review;
425

 and 

it is also the same factual basis that Congress may revoke or extend anytime.
426

 To 

give the President undue and unbridled discretion to classify every armed conflict 

as an open rebellion or invasion against the government would place the 

Philippines or any part thereof under perpetual martial rule. 

In the absence of a material change in the conditions of the battlefield, as 

such, the Communist rebellion, which has engulfed the nation since the late 1960s, 
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could not be used as a justification to declare martial law. To do so would mean 

that the Philippines should have been immediately placed under martial law upon 

the ratification of the present Constitution since the Communist rebellion was at its 

peak during that time with an estimated 25,000 fighters. Today, the New People’s 

Army has only 5,000 armed fighters. The same conclusion will also be derived 

even when taking into consideration the fact that the peace talks have been stalled. 

The peace talks between the Government of the Philippines and the Communist 

Party of the Philippines-New People’s Army-National Democratic Front have 

similarly been periodically stalled in the past; but in any case, martial law was 

never proclaimed, nor was the privilege of the writ ever suspended. This 

conclusion does not mean, however, that the present President is bound by the 

actions of his predecessors. It only shows that even the Executive since 1987 has 

consistently agreed that the Communist threat did not warrant the proclamation of 

martial law. 

Moreover, the President cannot justify his actions on the pretext of the 

recruitment, training, and regrouping activities of the Maute and other local and 

foreign terrorist groups. As explained above, the Constitution does not only require 

the presence of actual rebellion in justifying the proclamation of martial law. It is 

likewise necessary that the rebellion has caused the decapitation of the civilian 

government; thus, requiring the imposition of martial rule as public safety dictates. 

Verily, recruitment, training, and reorganization are not similar to the terroristic 

acts of the Maute group during the Marawi siege, nor is it comparable with the 

actions of the Ampatuan private army in the aftermath of the Maguindanao 

Massacre in 2009. 

Finally, the President cannot justify the continued proclamation of martial 

law based on the fact that that there are more than 200 wanted persons as 

enumerated in the martial law orders that remain at large. The facts show that this 

number has remained unchanged since the first extension in July, 2017, to 

December, 2017. The fact that these men and women continue to evade the officers 

of the law can be addressed by the fact that rebellion is a continuing crime. Indeed, 

martial law is unnecessary to facilitate the arrest of these suspected persons. 

All of these acknowledge that martial law and the suspension of the 

privilege of the writ have lost their legal basis in any part of the country with the 

deaths of the terrorist leaders and the liberation of Marawi City in October, 2017. 
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CHAPTER IX: RECOMMENDATION 

 
 It is therefore most respectfully implored that Presidential Proclamation No. 

216, series of 2017, and its subsequent second extension throughout the island of 

Mindanao and its ancillary islands without legal basis be immediately revoked and 

declared as unconstitutional. In the alternative, the Congress should immediately 

revoke the proclamation and the suspension as the severity of the rebellion has 

been abated. Ordinary military and police operations, pursuant to the President’s 

calling-out powers, are sufficient to address the crisis.  

 The Author proposes that the doctrines enunciated in Lagman v. 

Medialdea
427

 and its subsequent case Lagman v. Pimentel
428

 should be abandoned 

insofar as it conferred unbridled Presidential discretion in imposing martial law 

over any part of the country. The durational and material aspects of martial law 

should be given equal weight and importance since they merely form part of the 

totality of the exercise of emergency rule. In any case, it is respectfully opined that 

the Supreme Court has the power to review the sufficiency of the factual basis of 

the territorial extent of martial law; and that the standards of actual rebellion or 

invasion and public safety necessity similarly applies to the same.  

 In relation to its power of judicial review, the Supreme Court has the power 

to affirm or revoke altogether a proclamation or an extension of martial law. In line 

with the doctrine of separation of powers, the Court cannot substitute its own 

wisdom and discretion with that of the President. In any case, the presence of the 

judicially discoverable standards should allow the Supreme Court to test the 

constitutionality of martial law by examining the totality of the durational, 

material, and territorial aspects of martial law with the standards laid down in the 

Constitution. The doctrine of political question is, therefore, inapplicable in this 

instance. 

As regards the subject matter of this thesis, if the President’s proclamation is 

too expansive as to cover areas which do not satisfy the standards in the 

Constitution, the Supreme Court has no choice but to strike down as 

unconstitutional the proclamation considering that its factual basis is insufficient. 

In the exercise of its power, the Court should not only rely on the proclamation and 

the reports of the President though it should be given considerable weight. The 

Supreme Court, however, should be able to gather information independently, 

conduct ocular visitation, or create and deputize fact-finding commissions, as the 
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resolution of the motion for reconsideration of Lagman v. Medialdea averred.
429

 It 

may also compel military officials to submit confidential information on the state 

of national security, as was practiced in the present martial law cases and even 

during Lansang.
430

  In cases of extensions of the proclamation, the Court should be 

able to consider and take judicial notice of the official measures taken by the 

Executive, as well as consider the purported pieces of evidence adduced and 

supported in the petitions questioning the sufficiency of the factual basis of the 

proclamation. Though the Court is not a trier of facts, the Supreme Court, in this 

limited instance and pursuant to its constitutional duty, should be able to admit 

evidence and consider their weight.  

 In addition, a Constitutional amendment restoring the “whenever during 

such period the necessity for such suspension shall exist” clause in Article III, 

Section 15 of the Constitution may likewise clarify the intent already subsumed 

and presumed by the common sense averred to by the framers of the 1971 

Constitutional Convention and the 1986 Constitutional Commission. At any rate, it 

is submitted that the existing provisions on martial law and the suspension of the 

privilege of the writ are sufficient to support the conclusion that the territorial 

scope of martial law is likewise limited by the grounds adduced therein. In the 

alternative, the Author seeks to amend the Constitution, restoring the “imminent 

danger” clause so as to conform to the Majority’s ruling in the 2017-2018 martial 

law cases. The Author, however, echoes the fears of Fr. Bernas, S.J., Brocka, and 

Regalado for the emergence of another dictatorial regime should the phrase be 

restored. 

The distinct and special character of martial law under the 1987 Constitution 

has purposely rendered studies correlating military takeover with economic growth 

as inapplicable. Because of the experiences of the Marcosian martial rule, the 1987 

emergency rule has prevented the suspension of the operation of the Constitution 

and the supplanting of legislative assemblies and civil courts by the military. As 

such, civil and political rights as guaranteed under normal rule remains effective 

under emergency circumstances. Even the exercise of the State’s power to 

temporarily takeover vital national industries during the duration of the emergency 

is subject to Congressional delegation pursuant to the emergency powers clause. 

Thus, the rights to due process, equal protection of laws, and even against 

unreasonable searches and seizures remain inviolable, except for those accused of 

rebellion.  
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The implication of such post-Marcosian framework has effectively stunted 

the ability of the use of martial law to effect drastic economic restructuring in a 

short period of time. Even when Congress, consistent with the Court’s ruling in the 

Lagman cases, has authorized repeated extensions of emergency rule, martial law 

cannot be seen as an effective measure of solving socio-economic challenges of a 

specific locality or the country. This is in consonance with the original intendment 

of the Constitutional Commission to retain martial law as extraordinary exercise of 

police power to address actual invasion or rebellion, when public safety requires it.  

Even the data cited by the Government, both with the Department of Finance 

and the National Economic Development Authority, sought to insulate the effects 

of martial law and to relegate the same as insignificant to economic growth and 

welfare. The recent economic boom in the former Autonomous Region in Muslim 

Mindanao was attributed not with martial law, but with recent rollouts in 

infrastructures since 2012. Improvement in peace and order cannot be attributed to 

increased economic prosperity in Mindanao since even Malacañang has admitted 

the intensification of terrorist activities by the New People’s Army as a result of 

the breakdown in peace talks as well as the continued bombings and lawlessness in 

the region. The inescapable conclusion and only discernible economic effect that 

remains unaccounted for in the picture is the thousands of internally displaced 

communities in the region and the widespread destruction which to date has yet to 

be addressed in Marawi City.
431

 As of 2019, Marawi City remains unconstructed 

from the ashes of the battle that occurred in 2017.
432

 The report by the Amnesty 

International clearly shows this grim picture of this humanitarian crisis in the midst 

of martial law in Mindanao.
433

   

 

CHAPTER X: CONCLUSION 

 
 To summarize, the proclamation of martial law or the suspension of the 

privilege of the writ of habeas corpus is essentially an extraordinary exercise of 

police powers, conferred upon the President of the Philippines to address an 

invasion or rebellion whose magnitude amounts to a state of an “actual and 

present” theater of war. At present, it is subject to Congressional review which 

may extend or revoke the proclamation or suspension; and it is also subject to 

judicial review on the sufficiency of its factual basis. The present controversy 
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sought to be addressed by this thesis arose from the conclusions of the Majority of 

the Court in the cases of Lagman v. Medialdea and Lagman v. Pimentel. The Court 

therein ruled that the territorial scope of the proclamation or the suspension of the 

writ is beyond judicial review and is therefore a political question addressed to the 

sound and unbridled discretion of the President. 

 It is submitted, however, that the Majority erred in applying the political 

question doctrine in upholding the territorial extent of Presidential Proclamation 

No. 216 and its extension. First, the Majority failed to properly apply the doctrine 

of absorption. The doctrine merely states that common crimes and offenses 

punishable by special penal laws when committed in furtherance of rebellion are to 

be absorbed or subsumed to the crime of rebellion. The Majority, therefore, erred 

in extending the doctrine to cover the territorial character of rebellion where a 

rebellion committed in one place would justify the proclamation of martial law 

anywhere in the country. 

Second, the Majority also wrongly appreciated the nature of rebellion as a 

continuing crime so as to justify the continued proclamation. It ruled that the 

rebellion perpetrated by the terrorists who escaped the military cordon continued, 

notwithstanding the conclusion of the Marawi siege. While it is true that rebellion 

is a continuing crime, its effects do not go beyond in authorizing any peace officer 

to conduct warrantless arrests on the ground of a hot pursuit or in flagrante arrest. 

Assuming arguendo that the escaped terrorists continue to commit rebellion, public 

safety no longer requires the continued imposition of martial law. In fact, the 

characterization that rebellion is a continuing crime can also be used to argue that 

the President is not powerless to combat the rebellion through the ordinary 

deployment of police and military forces without need of suspending the privilege 

of the writ of habeas corpus. 

That the crime of rebellion consists of a public armed uprising coupled with 

the “culpable purpose” of depriving the Executive or the Legislature of their 

prerogatives and powers is one element. Another equally important element in 

justifying martial law is that public safety requires it. The case of Ex Parte 

Milligan
434

 characterizes a state of martial law as a state of “actual and present” 

theater of war. Notwithstanding the rule on statutory construction that American 

cases are merely persuasive in this jurisdiction, it is submitted that because of the 

clear intention of the framers of the present Constitution to constitutionalize and 

indigenize Ex Parte Milligan, therefore, the standards laid therein must also be 

read into our Constitution. Thus, in assessing whether public safety requires the 
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invocation of martial rule, it is necessary to assess whether the civilian government 

is still functioning or the civil courts are open and functioning as well. By skirting 

the doctrinal value of Ex Parte Milligan, the Majority unduly resurrected the 

“imminent danger” clause found in the predecessor Constitutions and Organic Acts 

of the Philippines.  

Third, a clear understanding of the Constitutional history of the phraseology 

of Article III, Section 15 of the Constitution shows that the omission of the 

“whenever during such period the necessity for such suspension shall exist” clause 

did not in any way the inherent limitations addressed in proclaiming martial law. 

That the standards contained in the Constitution also applies to the territorial extent 

of the proclamation. Thus, the omission made by the framers of the 1971 

Constitutional Convention and the 1986 Constitutional Commission only supports 

the conclusion that they intended to read the standards as a matter of common 

sense and of style.   

Consequently, the Supreme Court has the power to review the sufficiency of 

the factual basis of the territorial scope of martial law and the suspension of the 

privilege of the writ of habeas corpus. This conclusion is supported by the 

application of the standards of actual rebellion or invasion and public safety 

requirement to the territorial aspect. This position is supported by the uninhibited 

and all-encompassing character of the Court’s power of review. 

Applying these standards, therefore, it is submitted that the Supreme Court 

unduly upheld the Constitutionality of Proclamation No. 216 and its subsequent 

extensions. In his initial and first extension Reports to the Congress, the President 

merely narrated events which pertained to the City of Marawi. There was no 

mention that the magnitude of the situation, similar to Marawi, necessitated the 

application of martial rule to other parts of Mindanao. This unlike previous 

proclamations in the past from the time of Governor-General Luke Wright to 

President Arroyo where they tried to impress upon the public the severity of the 

criminal conspiracy against the duly constituted authorities of the Government. 

That the specificity of the criminal activities adduced in the perambulatory clauses 

of these proclamations shows the necessity to proclaim martial law within a 

geographic unit. Thus, the existence of various bandits in Batangas and Cavite 

prompted the American Governor-General to suspend the privilege of the writ in 

these provinces. Similarly, when President Marcos suspended the privilege of the 

writ and declared martial law throughout the country, he also narrated extensively 

in Proclamation No. 1081 the existence of a leftist-rightist conspiracy from 

Northern Luzon to Southern Mindanao. Finally, even President Gloria Arroyo 



117 
 

justified her proclamation of martial law over Maguindanao on the pretext of the 

resistance offered by the Ampatuan private army.  

The situation is further complicated by the fact that President Duterte in his 

Second Report now adduces the 50-year Communist rebellion, the recruitment, 

training and reorganization of the Islamic fundamentalist terrorists, and the 

necessity of rehabilitation and reconstruction as grounds for further extending 

martial law. Verily, these reasons averred by President Rodrigo Roa Duterte cannot 

surmount the standards imposed by Ex Parte Milligan and consequently by the 

Constitution.   

It is therefore respectfully submitted that Presidential Proclamation No. 216 

should now be immediately revoked or declared unconstitutional if another suit 

questioning its constitutionality is filed. Likewise, the Supreme Court should 

abandon its rulings in martial law cases insofar as the territorial extent of the 

proclamation is concerned. In the end, the intention of the framers of the present 

Constitution was not to cripple the Presidency, but rather to impress meaningful 

checks and balances consistent with the republican form of Government to prevent 

a repetition of the abuses of the past martial law regime. By unduly recognizing 

that the President has unbridled discretionary powers, which is not even subject to 

the grave abuse standards of Lansang v. Garcia,
435

 the Supreme Court has 

resurrected a dictator-President which Professor Sinco had warned as regards the 

1935 Constitution.
436

  

Quoting the philosopher George Santayana, “Those who cannot remember 

the past are bound to repeat it.” 
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