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ABSTRACT 

This paper seeks to contribute to the country’s initiatives to protect 

the environment by legislating the establishment of the Environment 

Defense Fund (EDF) as a private fund for public purposes. The EDF shall 

come from the monetary contribution of mining companies and other 

extractive industries primarily for the prevention, mitigation, and 

rehabilitation of the environmental impacts before, during, and after the 

conduct of the extractive operations. 

The adverse environmental effects of mining and other extractive 

operations are serious and severe, specifically on water resources, air 

quality, wildlife, soil quality, and climate change. These subsequently 

impact on the health condition and the social and economic aspects of the 

people’s lives. Understandably, funds are necessary to enhance the current 

environmental protection programs. The research found out that six funds 

are handled by the Mines and Geosciences Bureau, all of them are public 

funds, but are not focused on environmental protection, per se. While these 

funds and the corresponding programs cover not only the post-effects of 

mining but also while the mining project is on-going, their primary thrusts 

are outside the ambit of environmental protection which is the very 

purpose of the EDF. Strictly speaking, there is no environmental fund yet 

in the Philippines that is aligned with the concept and use of such funds in 

the international scene. 

Based on a set of self-developed indicators, the research found out 

that the proposed establishment and operation of the EDF has a high level 
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of legality, propriety, and feasibility. The highest law of the land, the 

Philippine Constitution, upholds the right of people to a balanced and 

healthful ecology. The Constitution also provides that the State has 

ownership of natural resources as the foundation of mineral tenure system 

allowing exploration, development, and utilization of natural resources 

under the State’s full control and supervision. In essence, it promotes any 

endeavor that will protect the environment which is consistent with the 

intent of the EDF to enhance environmental protection. The EDF is 

believed to be the proper instrument to address the environmental damage 

from extractive industries and its operation is feasible or practicable.  

The study recommends the crafting of a bill to establish the EDF 

and to provide the following elements necessary for the fund to operate: 

legal structure, governance structure, financial structure, capitalization, 

resource mobilization strategy, and fund utilization. The bill necessitates 

comprehensive research on the part of the Congress thereby consulting the 

following key stakeholders: contributors or financial sponsors, the 

governing body, trustee or administrative agent, implementing agencies, 

and non-financial sponsors. The details of the specific purposes for the use 

of the EDF shall be contained in the Implementing Rules and Regulations. 

The researcher believes that the concept of “Green Generation” be adopted 

and “green mining” be practiced in the country not only to enhance foreign 

investments but also to contribute significantly to the achievement of the 

Sustainable Development Goals. In doing so, the mining companies will 

use “green technology” that will reduce carbon emissions in operations 
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and mitigate adverse environmental impacts, including the use of minerals 

and metals that support a transition to low-carbon technologies such as 

solar panels or wind power. 
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CHAPTER I 

THE PROBLEM AND ITS BACKGROUND 

Background of the Study 

The world will be a better place if humans act as stewards of the 

Earth, the home of generations that have existed, are currently existing, 

and are yet to exist. As Lady Bird Johnson, the wife of the United States 

of America (USA) President Lyndon B. Johnson, once said, “The 

environment is where we all meet, where we all have a mutual interest; it 

is the only thing all of us share”.1 Accordingly, humankind must protect 

and preserve the environment for the benefit of all. 

Indeed, human beings live in a world where natural resources are 

both renewable and non-renewable. Understandably, non-renewable 

resources are finite. As the population grows, humans strive to live with 

what is left to them by the previous generations, i.e. they are constrained 

to use and enjoy whatever finite natural resources remain. With every 

nation’s pursuit of development, the people’s changing lifestyle, and the 

advent of technology, the use and enjoyment of these finite resources soar 

high. Now, it is more likely easier to extract these non-renewable natural 

resources than it was decades of years ago.  

By definition, a non-renewable resource is a natural substance that 

is not restored with the speed at which it is consumed; it is a limited 

resource.2  Fossil fuels, minerals, and metals are the most common 

 
1 She was an INSPIRATION, available at http://www.ladybirdjohnson.org/quotes (last accessed Dec. 5, 2019). 
2 James Chen, Non-renewable Resources, available at 

https://www.investopedia.com/terms/n/nonrenewableresource.asp (last accessed Nov. 2, 2019). 
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examples of non-renewable resources.3 By nature, these resources are 

found in fixed amounts and are being used more rapidly than they can be 

replenished; they are those found inside the earth, and take millions of 

years to form.4   

It cannot be denied that once these finite resources have been 

exhausted, they are gone forever. In addition, the processes of extracting 

these resources cause damage to the environment resulting in harm to 

people and the community at large. This raises the issue of the effect of 

the extractive industry which operations harvest resources such as metals, 

minerals, aggregates, and other deposits from the earth. The extractive 

industry includes mining, drilling, dredging, and quarrying.5  

Mining is the extraction of valuable minerals or other geological 

materials from the earth, usually from an orebody, lode, vein, seam, reef 

or placer deposit.6 Drilling is a process whereby a hole is bored using a 

drill bit to create a well for oil and natural gas production.7 Dredging is the 

removal of sediments and debris from the bottom of lakes, rivers, harbors, 

and other water bodies; it is a routine necessity in waterways around the 

world because sedimentation—the natural process of sand and silt 

washing downstream—gradually fills channels and harbors.8 Quarrying is 

 
3 Environmental Space, available at https://www.sciencedirect.com/topics/earth-and-planetary-sciences/non-

renewable-resource (last accessed Nov. 2, 2019). 
4 Nonrenewable Resources: Definition & Examples Video, available at 

https://study.com/academy/lesson/nonrenewable-resources-definition-examples.html (last accessed Nov. 2, 2019). 
5 Extractive Industries, available at https://www.avma.org/KB/Resources/Reference/Pages/Extractive-Industries.aspx 

(last accessed Nov. 2, 2019). 
6 What is Mining?, available at http://www.geologyin.com/2014/03/what-is-mining.html (last accessed Nov. 2, 2019). 
7 DRILLING, available at https://www.studentenergy.org/topics/drilling (last accessed Nov. 2, 2019). 
8 What is dredging, available at https://oceanservice.noaa.gov/facts/dredging.html (last accessed Nov. 2, 2019). 
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the process of removing rock, sand, gravel or other minerals from the 

ground in order to use them to produce materials for construction or other 

uses.9 

Mining and other extractive operations are indeed a big part of an 

economy’s wealth of a nation. For many developing countries, natural 

resource exports such as oil, diamond, and copper continue to be 

significant drivers for their economic growth and provide a unique 

opportunity for generating revenues for a much-needed infrastructure and 

human development.10 Oil, gas, and mineral firms represent enormous 

values on stock exchanges around the world, together with some of the 

largest global companies and many small exploration companies that rely 

on equity financing.11 According to the World Bank, natural resources 

play a dominant economic, social, and political role in the lives of 3.5 

billion people living in 81 countries. 

The Philippines has rich mineral resources and has one of the largest 

reserves of gold, copper, nickel, chromium, iron, bauxite, marble, and 

limestone, among other resources (Rovillos, Ramo, and Corpus, 2003).12 

In particular, nickel is currently the country’s most economically 

important mineral resource with the Philippines accounting for five 

 
9 What is Quarrying?, available at https://www.quarrying.org/about-quarrying/quarrying-explained (last accessed Nov. 

2, 2019).  
10 PREVENTING CONFLICT IN RESOURCE-RICH COUNTRIES: The extractive industries value chain as a 

framework for conflict prevention, available at https://www.un.org/en/land-natural-resources-conflict/pdfs/UN-

WB%20Value%20Chain,%20extractive%20and%20conflict%20prevention%20discussion%20paper.pdf (last accessed 

Sept. 16, 2019). 
11 Sidney J. Gray, Niclas Hellman, and Mariya N. Ivanova, Extractive Industries Reporting: A Review of Accounting 

Challenges and the Research Literature (October 2018). 
12 INDUSTRY CAREER GUIDE: Mining1, available at https://www.dlsu.edu.ph/wp-content/uploads/2019/03/2015-

25.pdf (last accessed Sept. 24, 2019). 

https://www.dlsu.edu.ph/wp-content/uploads/2019/03/2015-25.pdf
https://www.dlsu.edu.ph/wp-content/uploads/2019/03/2015-25.pdf
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percent of the global production in 2007 according to the US Geological 

Survey Report (USGSR). Because of its complex ecological history and 

diverse rock types, the country is also characterized by an equally diverse 

cluster of mineral reserves (Tujan and Guzman, 2002).  

Since 2004, the government has been promoting over 60 mining, 

exploration, and processing projects which collectively can bring up to 

$14.8 billion in investments until 2013 (Department of Environment and 

Natural Resources (DENR) – Mines and Geosciences Bureau (MGB) 

Report, 2009).13 Furthermore, in a 2019 presentation by MGB, the Gross 

Domestic Product (GDP) contribution of the mining industry ranges from 

P77.7 billion in 2013 to P107.9 billion as of second quarter of 2018 (Table 

1).14 

Table 1.  GDP Contribution of Mining Industry 

Year 
Amount in 

Billion Pesos 
% Share 

2013 77.7 0.70 

2014 90.7 0.70 

2015 80.9 0.60 

2016 87.1 0.60 

2017 102.5 0.65 

2018  

(2nd quarter) 

107.9 0.62 

   

 
13 Id.  
14 Engr. Marcial Mateo, ENR Academy Basic Course (June 2019). 
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Despite the economic, social, and political impact of mining and 

other extractive operations, there are many harmful effects brought about 

by such activities. People who live in areas where extractive industries 

operate often face poverty and human rights abuses. These industries 

exacerbate human rights abuses in many countries by making lands 

uninhabitable as a result of polluting the environment.15 One of the most 

alarming concerns brought about by mining and other extractive 

operations is their environmental impact. Generally, these environmental 

impacts are air pollution, water pollution, damage to the land, loss of 

biodiversity, and other long-term ill effects.16 

The establishment of an Environmental Defense Fund (EDF) to 

prevent, mitigate, and rehabilitate the environmental impact of mining and 

other extractive operations is one of the many solutions to combat the harm 

or damage to the environment that such operations could bring about.  

Currently, there are at least four major funds in operation, all under 

the Contingent Liability and Rehabilitation Fund (CLRF) of the MGB 

under the umbrella of the DENR. All of these funds are public funds 

supposed to be used for a wide range of programs and projects, although 

none of them is mainly focused on environmental protection. 

The absence of a fund that focuses on environmental protection 

presents a gap that can be studied more extensively to determine if 

 
15 Transparency and Accountability in Extractive Industries, available at https://earthrights.org/what-we-do/extractive-

industries (last accessed Sept. 16, 2019). 
16 What Is The Environmental Impact Of The Mining Industry?, available at https://www.worldatlas.com/articles/what-

is-the-environmental-impact-of-the-mining-industry.html (last accessed Sept. 24, 2019). 

https://www.worldatlas.com/articles/what-is-the-environmental-impact-of-the-mining-industry.html
https://www.worldatlas.com/articles/what-is-the-environmental-impact-of-the-mining-industry.html
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proposing an environmental fund (EF) holds water. Thus, this paper seeks 

to propose the establishment of an EDF that is devoted to environmental 

protections through the prevention, mitigation, and rehabilitation of the 

environmental harm caused by mining and other extractive operations. 

This study seeks to find out if EDF can be operated as a private fund as 

opposed to the existing funds which are public funds.  

Thesis Statement 

The establishment of an EDF, through the monetary contribution of 

and management by mining companies and other extractive industries, 

strengthens environmental protection through the adoption of measures to 

prevent, mitigate, and rehabilitate the environmental impact of mining and 

other extractive operations before, during, and after the conduct of the said 

operations. 

Statement of the Problem  

Throughout this study, there are significant questions that should be 

answered in order to arrive at comprehensive conclusions and 

recommendations that may be helpful in determining the legality, 

propriety, and feasibility of establishing the EDF.  

The following research questions are set forth:  

1. Is it legally allowed to establish an EDF through the monetary 

contribution of mining companies and other extractive 

industries? 

2. Provided the Constitution and other laws allow the 

establishment of such Fund, is it proper and feasible? 
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3. What are the parameters that should be considered in 

establishing and managing the Fund? 

4. What are the purposes or activities to which the Fund may be 

used?  

In answering the research problem, this paper uses three main 

criteria: legality, propriety, and feasibility. 

Legality is the state or quality of being in accordance with the law. 

It can be defined as an act, agreement, or contract that is consistent with 

the law or state of being lawful or unlawful in a given jurisdiction (Kelsen 

2006). The term is synonymous with lawfulness.17 

Propriety is the state or quality of conforming to conventionally 

accepted standards of behavior or morals. The Merriam-Webster 

Dictionary defines propriety as the quality or state of being proper or 

suitable. It is synonymous with appropriateness. It deals with conformity 

to what is socially acceptable in conduct or speech.18 

Feasibility is the state or degree of being easily or conveniently 

done. It is the attribute of being accomplished or brought about or being 

used or dealt with successfully (American Heritage Dictionary of the 

English Language 2016). The Cambridge Dictionary defines it as 

the possibility that can be made, done, or achieved, or is reasonable. It is 

synonymous with both enforceability and practicality.19 

 
17 Hans Kelsen, General Theory of Law and State (2006). 
18 Propriety, available at https://www.merriam-webster.com/dictionary/propriety (last accessed Apr. 24, 2020). 
19   Feasibility, available at https://www.thefreedictionary.com/feasibility (last accessed Apr. 24, 2020). 

https://dictionary.cambridge.org/dictionary/english/possibility
https://dictionary.cambridge.org/dictionary/english/achieve
https://dictionary.cambridge.org/dictionary/english/reasonable
https://www.merriam-webster.com/dictionary/propriety
https://www.thefreedictionary.com/feasibility
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Objectives  

The study aims to determine the legality, propriety, and feasibility 

of establishing an EDF to prevent, mitigate, and rehabilitate the 

environmental impact of mining and other extractive operations before, 

during, and after the conduct of the said operations. In particular, the 

following objectives are sought to be accomplished: 

1. To examine if the establishment of a fund for environmental 

protection has adequate legal bases; 

2. To determine if the EDF is in conformity with the right of people 

to a balanced and healthful ecology vis-a-vis the proprietary 

right to do mining or other extractive operations; and 

3. To determine if the EDF can be enforceable and practicable 

given the parameters pertinent thereto and the purposes and 

activities that it may cover. 

Significance of the Study 

This Study will contribute to specific sectors of society. In general, 

the present study will benefit the following: 

The Filipino People. The establishment of an EDF empowers the 

people’s constitutional right to a balanced and healthful ecology. It 

provides not only a tool to combat the harmful environmental effects of 

mining and other extractive operations but also a mechanism to prevent 

the environmental harm of mining and other extractive operations. This 

paper is meant to strengthen and protect the Filipino people’s 
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constitutional right to a livable environment available for habitation not 

only for the present generation but also for the future generations to come. 

The Philippines as a Corporeal Territory (CT). In protecting the 

people’s constitutional right to a balanced and healthful ecology, the 

protection of the physical environment where the Filipino people reside is 

a necessary element to uphold such right. The paper seeks to provide 

specific examples and measures to prevent, mitigate, and rehabilitate the 

adverse environmental impact of mining and other extractive operations 

before, during, and after the conduct of the said operations. It seeks to 

achieve long-term solutions for the benefit of the Philippines as a CT so 

that the present and future generations can have a sustainable environment. 

The Philippine Government. To realize the objectives of the 

country’s enforcement authority, this paper aims to provide the legal basis 

in the establishment of a fund for the protection of the environment and 

the community at large before, during, and after the mining and other 

extractive operations. This paper seeks to recommend how the private 

sector can be a willing partner to the government’s drive to provide 

solutions in balancing the gains to be realized from the development and 

growth of the extractive industry and the financial requirements of 

ensuring greater protection and preservation of the environment. 

Future Researchers. To encourage people interested in this field, the 

paper envisions to engage others in understanding this very important 

issue of environmental protection. With more people being aware of the 

current environmental situation, more people are expected to research and 
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be able to propose equally viable or better solutions on the matter. 

Scope and Limitations 

The study explores the laws on the establishment of funds for the 

protection of the environment or for other purposes, corresponding to the 

right of people to a balanced and healthful ecology vis-a-vis the 

proprietary right to do mining or other extractive operations. Specifically, 

this paper covers (a) the global trends and standards on matters related to 

environmental concerns, and (b) the national laws and regulations 

supporting the environment (Figure 1). It looks into the 1987 Philippine 

Constitution, the different environmental laws, case laws, other relevant 

laws, and other materials which are connected to the study.  

To carry out the objectives of the study, the researcher analyzed the 

operations of mining and other extractive industries focusing on their 

environmental impacts and the measures to prevent, mitigate, and 

rehabilitate such impacts. All of these lead to the rationalization of 

establishing the EDF. 

 

Figure 1.  Coverage of the Study 
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However, the study does not cover the specific conditions and 

restrictions for the different elements applicable to the EDF as they are 

dependent of the overall thrusts and directions that the governing body will 

spearhead once the fund is established. Neither does the study specify the 

exact amount of monetary contributions for the Fund. Only the general 

provisions in the management and investment of the Fund are provided in 

the study since the details are covered in the implementing rules and 

regulations concomitant with the establishment of the EDF.  
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CHAPTER II 

REVIEW OF RELATED LITERATURE AND STUDIES 

This chapter presents the literature and studies essential in the 

development of the analytical framework which provides direction in 

writing the results of the study. It is divided into four sections.  

Section 1 presents the global environmental trends and standards, 

specifically the United Nations (UN) Sustainable Development Goals 

(SDGs) and the standards of the Global Reporting Initiative (GRI) and the 

International Integrated Reporting Council (IIRC). This section also looks 

into the scope of environmental protection. 

Section 2 covers the national enabling laws and regulations, 

including the 1987 Philippine Constitution, the laws on mining and other 

extractive operations, and the Securities and Exchange Commission (SEC) 

Sustainability Reporting. 

Section 3 deals with the mining and other extractive industries, 

more particularly their operations, the effects of their activities on the 

environment, and the measures of preventing, mitigating, and 

rehabilitating their environmental impacts.  

Section 4 explores funding for the environment and describes the 

current funds in the Philippines, the laws on the establishment of funds, 

and environmental funds in the international scene. 

The chapter ends with a synthesis of the themes and subject matters 

covered in the literature review. 
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Section 1 – Global Trends and Standards 

Sustainable Development Goals  

The concern for the environment is a global issue. It touches on the 

wholeness of human beings and relates to the development of a 

community, nation, and society. No less than the UN Member States had 

adopted in 2015 SDGs, also known as the Global Goals (GG), as a 

universal call to action to end poverty, protect the planet, and ensure that 

all people enjoy peace and prosperity by 2030. 

According to the United Nations Development Programme 

(UNDP), the seventeen (17) SDGs are integrated—that is, they recognize 

that action in one area will affect outcomes in others, and that development 

must balance social, economic, and environmental sustainability. Each 

goal in Table 2 indicates an urgent call for action by all countries - 

developed and developing - in a global partnership. Basically, their core 

purpose is eliminating poverty and other deprivations which must go hand-

in-hand with strategies that advance health and education, reduce 

inequality, and spur economic growth – all while tackling climate change 

and working to preserve our oceans and forests.20 

Undoubtedly, the SDGs are connected to environmental protection. 

To achieve the goals on clean water and sanitation (sixth goal), affordable 

and clean energy (seventh goal), sustainable cities and communities 

(eleventh goal), climate action (thirteenth goal), life below water 

 
20 Sustainable Development Goals, available at https://sustainabledevelopment.un.org/?menu=1300 (last accessed Sept. 

24, 2019). 

https://sustainabledevelopment.un.org/?menu=1300
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(fourteenth goal), and life on land (fifteenth goal), each country, 

organization, and individual should all be concerned about protecting the 

environment. As the UN calls nations to end poverty, protect the planet, 

and ensure peace and prosperity of all people, environmental protection is 

an important ingredient in achieving such call for without the earth, the 

corporeal home of all the living creatures in this planet, nobody would 

exist. Thus, for life of living things to ensue, all states must give priority 

to environmental protection. 

Table 2.  Seventeen Sustainable Development Goals 

1 No Poverty 

2 Zero Hunger 

3 Good Health and Well-Being 

4 Quality Education 

5 Gender Equality 

6 Clean Water and Sanitation 

7 Affordable and Clean Energy 

8 Decent Growth and Economic Growth 

9 Industry, Innovation, and Infrastructure 

10 Reduced Inequalities 

11 Sustainable Cities and Communities 

12 Responsible Consumption and Production 

13 Climate Action 

14 Life Below Water 

15 Life on Land 

16 Peace, Justice, and Strong Institutions 
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Sustainability and Integrated Reporting in the Global Scene 

Environmental protection cuts across the sectors of society, 

including the business community. In response to the global call for action, 

businesses are made responsible to understand, measure, and 

communicate their activities and performances relative to sustainable 

development through sustainability reporting.  Two prominent 

international bodies have advocated the reporting of sustainability matters 

among business and public organizations: (a) the GRI which initiated the 

standards for sustainability reporting and the IIRC which advocated 

integrated reporting (IR) for organizations. 

The GRI is an international not-for-profit organization with a 

network-based structure. Its mission is to make sustainability reporting a 

standard practice.21 The GRI Standards are the first global standards for 

sustainability reporting. They feature a modular, interrelated structure, and 

represent the global best practice for reporting on a range of economic, 

environmental, and social impacts.22 Sustainability reporting based on the 

Standards provides information about an organization’s positive or 

negative contributions to sustainable development.23 Preparing a report in 

accordance with the GRI Standards provides an inclusive picture of an 

 
21 Sustainability reporting and integrated reporting, available at 

http://www.iasplus.com/en/resources/sustainability/sustainability (last accessed Mar. 26, 2020). 
22 GRI STANDARDS, available at https://www.globalreporting.org/standards (last accessed Apr. 1, 2020). 
23 GRI STANDARDS DOWNLOAD CENTER, available at https://www.globalreporting.org/standards/gri-standards-

download-center (last accessed Apr. 1, 2020).  

17 Partnerships for the Goals 
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organization’s material topics, their related impacts, and how they are 

managed. An organization can also use all or part of selected GRI 

Standards to report specific information.24 

The set of GRI Standards includes three universal standards which 

are applicable to all organizations and 33 topic-specific standards which 

are organized into economic, environmental, and social series.25 As to the 

topic-specific standards, organizations select and use only the relevant 

ones based on their material topic. In particular, GRI 300 pertains to 

“Environmental Disclosures” and covers eight topics as shown in Table 3. 

         Table 3.  Environmental Disclosures of the Global Reporting Initiative 

Standard Number Topic 

301 Materials 

302 Energy 

303 Water 

304 Biodiversity 

305 Emissions 

306 Effluents and Waste 

307 Environmental Compliance 

308 Supplier Environmental Assessment 

  

In comparison, the IIRC is a global coalition of regulators, 

investors, companies, standard setters, the accounting profession, 

 
24 Ibid.  
25 GRI STANDARDS: Introduction to the GRI Standards, available at 

https://www.globalreporting.org/SiteCollectionDocuments/2018/GSIP%20Webinar%201%20Introduction%20to%20th

e%20GRI%20Standards.pdf (last accessed Apr. 1, 2020).  
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academia, and non-governmental organization (NGO). The coalition 

promotes communication about value creation as the next step in the 

evolution of corporate reporting.26 The development of IR is designed to 

improve and consolidate existing reporting practices to move towards a 

reporting framework that provides the information needed to advance the 

global economic model to meet the challenges of the 21st century.27 

Furthermore, IR demonstrates the relations between an organization’s 

strategy, governance, and financial performance and the social, 

environmental, and economic context within which it operates. By 

strengthening these connections, it can help business to take more 

sustainable decisions and enable investors and other stakeholders to 

understand how an organization is really performing.28 

IR is focused on showing the connectivity of strategic objectives, 

risk, and performance to demonstrate how organizations create value. This 

means that organizations need to understand and report on all areas of 

performance and not just focus on short-term financial results.29 Three 

fundamental concepts of IR are (a) value creation, (b) the capitals, and (c) 

value creation process. 

Value creation for the organization and for others should be at the 

core of resource utilization. An organization’s activities, its interactions 

 
26 The IIRC, available at https://integratedreporting.org/the-iirc-2 (last accessed Mar. 26, 2020). 
27 International Integrated Reporting Council (IIRC), available at 

https://www.aicpa.org/interestareas/businessindustryandgovernment/resources/sustainability/integratedreporting.html 

(last accessed Mar. 26, 2020). 
28 Ibid.  
29 Integrated reporting, available at https://www.accaglobal.com/pk/en/student/exam-support-resources/professional-

exams-study-resources/p5/technical-articles/integrated-reporting.html (last accessed Apr. 1, 2020). 
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and relationships, and its outputs and the outcomes for the various capitals 

it uses influence its ability to continue to draw on these capitals in a 

continuous cycle. 

The capitals are the resources and the relationships used and 

affected by the organization, which are identified in the IR Framework as 

financial, manufactured, intellectual, human, social and relationship, and 

natural capital. However, these categories of capital are not required to be 

adopted in preparing an entity’s IR, and an IR may not cover all capitals – 

the focus is on capitals that are relevant to the entity. 

The value creation process has the entity’s business model at its 

core. Such draws on various capitals and inputs, and by using the entity’s 

business activities, creates outputs (products, services, by-products, waste) 

and outcomes (internal and external consequences for the capitals).30 

Whether an organization chooses to follow the GRI Standards or the 

IR, both reporting standards veer away from the traditional financial 

reporting which does not include non-financial factors in the presentation 

of a company’s or an organization’s annual financial report. The trend 

now, on a national-level and in the international arena, is to disclose 

information relating to economic, social, environmental, and other impacts 

that an entity may have in the conduct of its business. 

Environmental Protection in the US 

One prominent environmental protection initiative pertains to the 

 
30 Sustainability reporting and integrated reporting, available at https://www.iasplus.com/en-gb/resources/sustainability-

en-gb/sustainability (last accessed Apr. 1, 2020). 
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Environmental Protection Agency (EPA) in the United States (US). The 

US Supreme Court supports the protection of the environment as shown 

in Massachusetts v. EPA. In that case, the Court ruled that the EPA can 

regulate greenhouse gases, such as carbon dioxide, as “air pollutants” 

under the Clean Air Act. In section 202(a)(1) of the said act, Congress 

indicated that EPA is to issue standards related to the emission of “air 

pollutants” from new motor vehicles which, in EPA’s judgment cause, 

contribute to air pollution which may reasonably be anticipated to 

endanger public health or welfare.31 

According to the National Environmental Protection Council 

(NEPC), in the enactment of measures to protect the environment, the 

power of the state is brought to bear on the exercise of constitutionally 

protected rights. The state in the exercise of its inherent powers may adopt 

measures to protect the health, welfare, safety, good morals, and public 

order of the community. At the threshold of environmental degradation, 

control measure is the constitutional question of whether laws and 

regulations interfering with individual activities may be validly adopted. 

Furthermore, according to the NEPC, a good environment means not only 

conditions that are favorable to the maintenance of physical health but also 

certain emotional and aesthetic qualities of surroundings. 

Section 2 – National Enabling Laws and Regulations 

Constitutional Provisions on Environment  

 
31 Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007). 
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The Philippines is not bereft of actions that promote environmental 

protection. As provided for in Section 16, Article II of the 1987 Philippine 

Constitution, the State shall protect and advance the right of the people to 

a balanced and healthful ecology in accord with the rhythm and harmony 

of nature.32 Furthermore, a case law supports the said constitutional 

provision. In Oposa v. Factoran, the Court held that every generation has 

a responsibility to the next generation to preserve that rhythm and 

harmony for the full enjoyment of a balanced and healthful ecology.33  

In addition, the 1987 Constitution provides that state ownership of 

natural resources is the foundation of the Philippine mineral tenure system. 

The state can undertake the exploration, development, and utilization of 

natural resources or it can enter into agreements with private parties or 

contractors under revenue-sharing or production-sharing arrangements.34 

This principle is based on Article XII, Section 2 of the 1987 Philippine 

Constitution, which provides:  

“Section 2. All lands of the public domain, waters, minerals, coal, 

petroleum, and other mineral oils, all forces of potential energy, 

fisheries, forests or timber, wildlife, flora and fauna, and other 

natural resources are owned by the State. With the exception of 

agricultural lands, all other natural resources shall not be alienated. 

The exploration, development, and utilization of natural resources 

 
32 PHIL CONST. art. II, § 16 
33 Oposa v. Factoran, G.R. No. 101083, July 30, 1993. 
34 Quisumbing Torres, Primer on the Philippine Minerals Industry (2015), available at https://www.bakermckenzie.com/-

/media/files/insight/publications/2015/02/primer-on-the-philippine-minerals-industry/files/read-

publication/fileattachment/bk_manila_primermineralsindustry_2015.pdf (last accessed Nov. 6, 2019). 
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shall be under the full control and supervision of the State. The State 

may directly undertake such activities, or it may enter into co-

production, joint venture, or production-sharing agreements with 

Filipino citizens, or corporations or associations at least 60 per 

centum of whose capital is owned by such citizens. Such 

agreements may be for a period not exceeding 25 years, renewable 

for not more than 25 years, and under such terms and conditions as 

may be provided by law. The Congress may, by law, allow small-

scale utilization of natural resources by Filipino citizens, as well as 

cooperative fish farming, with priority to subsistence fishermen and 

fishworkers in rivers,lakes, bays, and lagoons.”35 

The Laws Governing Mining and Other Extractive Operations 

In the Philippines, there are three main laws governing mining and 

other extractive operations, namely: (a) EO No. 192 or “The 

Reorganization Act of the DENR”; (b) Republic Act (RA) No. 7942 or 

“The Philippine Mining Act of 1995”; and (c) EO No. 79 also known as 

“An Order Institutionalizing and Implementing Reforms in the Philippine 

Mining Sector, Providing Policies and Guidelines to Ensure 

Environmental Protection and Responsible Mining in the Utilization of 

Mineral Resources.”  

In addition, three other laws provide legal bases on the role of the 

local government units (LGUs) in protecting the environment, namely: (a) 

 
35 Id. 
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RA No. 7160 or the “Local Government Code of 1991"; (b) RA No. 9003 

or the “Ecological Solid Waste Management Act”; and (c) RA No. 9729 

or the “Climate Change Act”. The legal provisions in the said laws also 

cover the conduct of mining and other extractive operations.  

The first law, The Reorganization Act of the DENR, governs 

mining in the Philippines. DENR is the primary agency responsible for the 

conservation, management, development, and proper use of the country’s 

environment and natural resources. Based on this law, the mandates of 

DENR cover forest and grazing lands, mineral resources, including those 

in reservation and watershed areas, and lands of the public domain, as well 

as the licensing and regulation of all natural resources as may be provided 

for by law in order to ensure equitable sharing of the benefits derived 

therefrom for the welfare of the present and future generations of 

Filipinos.36 This law also made the MGB as one of the staff bureaus of the 

DENR. MGB took the functions of the Bureau of Mines and Geosciences 

(BMG) but minus the line functions that were transferred mainly to the 

DENR regional offices; it also absorbed the functions of the abolished 

Mineral Resources Development Board (MRDB), and the Gold Mining 

Industry Assistance Board (GMIAB).37 

The second law, The Philippine Mining Act of 1995, signed in 1995 

by former Philippine President Fidel V. Ramos governs mining in the 

 
36 MANDATE (E.O. 192, s. 1987), available at http://erdb.denr.gov.ph/2016/10/21/denr-mandate-vision-and-mission 

(last accessed Apr. 20, 2020). 
37 MGB: More than a century of championing sustainability in mining and geosciences, available at 

http://www.mgb.gov.ph/transparency/about-us/brief-history (last accessed Mar. 20, 2020). 
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Philippines. This law is the main legislation which governs all mining 

operations in the country and includes various measures to protect the 

environment and defines areas in which mining can be allowed.38  

The same law is regarded as pro-mining and a clear attempt to spur 

foreign direct investment and boost the economy. It provided many 

incentives to prospective companies, including political rights, full 

ownership of land, and tax holidays.39 As a result, the country hosted a 400 

percent increase of foreign mining companies. 

However, many of the mineral-rich areas in the Philippines 

overlapped with the indigenous population.40 According to Schmitt in his 

Modern Global Environmental History at the University of Wisconsin–

Madison, court battles ensued between indigenous people—some of 

whom were displaced—and the Philippine government. The former 

challenged the constitutionality of the law, citing provisions in the 1987 

Constitution that protected indigenous people and restricted foreign 

involvement in natural resource extraction. However, the latter argued that 

outsourcing mining would increase foreign investment, create jobs, and be 

worth up to US$840 billion. Schmitt further noted that in 2004, the 

Supreme Court of the Philippines initially ruled on behalf of the anti-

mining crowd. However, under immense pressure, it soon overruled its 

decision and sided strongly on behalf of the pro-mining government, 

 
38 Id. 
39 Preston Schmitt, The Philippine Mining Act of 1995, available at 

http://www.environmentandsociety.org/tools/keywords/philippine-mining-act-1995 (last accessed Nov. 13, 2019).  
40 Ibid.  
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supporting economic growth over ethical and environmental matters. 

Two Revised Implementing Rules and Regulations (RIRR) 

supported the Philippine Mining Act of 1995: (a) Department 

Administrative Order (DAO) No. 96 – 40 and (b) DAO No. 2010 – 21. 

These RIRRs take into consideration the following: (a) local government 

empowerment; (b) respect and concern for the indigenous and cultural 

communities; (c) equitable sharing of benefits and natural wealth; (d) 

economic demands of present generation while providing the foundation 

for future generations; (e) worldwide trend toward globalization; and (f) 

protection for and wise management of the environment.41 

The RIIRs provide strict adherence to the principle of sustainable 

development. This strategy mandates that the needs of the present should 

be met without compromising the ability of the future generations to meet 

their own needs, with the view of improving the quality of life, both now 

and in the future. Sustainable development provides that the use of mineral 

wealth shall be pro-people and pro-environment in sustaining wealth 

creation and improve quality of life.  

As further emphasized by MGB, the principles of sustainable 

mining operate under the following terms: 

a. Mining is a temporary land use for the creation of wealth, leading 

to an optimum land use in post-mining stage as a consequence of 

 
41 HIGHLIGHTS OF THE MINING ACT OF 1995 (RA 7942) AND ITS REVISED IMPLEMENTING RULES AND 

REGULATIONS, available at 

http://www.mgb10.com/policies/REVISED%20IRR%20OF%20MINING%20ACT%20OF%201995.pdf (last accessed 

Nov. 13, 2019). 
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progressive and engineered mine rehabilitation works done in 

cycle with mining operations; 

b. Mining activities must always be guided by current Best Practices 

in environmental management committed to reducing the impacts 

of mining while efficiently and effectively protecting the 

environment; 

c. The wealth created as a result of mining accruing to the 

Government and the community should lead to other wealth-

generating opportunities for people in the communities and for 

other environment-responsible endeavors; 

d. Mining activities shall be undertaken with due and equal regard 

for economic and environmental considerations, as well as for 

health, safety, social, and cultural concerns; 

e. Conservation of minerals is effected not only through 

technological efficiencies of mining operations but also through 

the recycling of mineral-based products, to effectively lengthen 

the usable life of mineral commodities; and 

f. The granting of mining rights shall harmonize existing activities, 

policies, and programs of the Government that directly or 

indirectly promote self-reliance, development, and resource 

management. Activities, policies, and programs that promote 

community-based, community-oriented, and procedural 

development shall be encouraged, consistent with the principles 

of people empowerment and grassroots development. 
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The third law which governs mining in the country is EO No. 79 

which was signed by President Benigno Aquino III on July 6, 2012. 

Following are the salient provisions of the said EO: 

a. “Small scale mining activities will be limited to areas declared as 

“Minahang Bayan,” in effect also limiting most areas where there 

are nickel mining operations. Most nickel miners operate on 

small scale permits as they await approval for their permits for 

medium or large-scale operations. The EO said, “Small scale 

shall not be applicable for metallic minerals except gold, silver, 

and chromite. 

b. To address environmental concerns, the EO bans the use of 

mercury in small scale mining, which, in turn, will have to be part 

of a specific “Minahang Bayan” area. 

c. Three types of areas would be added to the current no-go zones 

for mining: (1) tourism destinations, which total around 78 sites 

identified by the Department of Tourism based on the National 

Tourism Development Plan, (2) agricultural lands, including an 

area in Leyte, and (c) island ecosystems identified by the National 

Integrated Protected Areas System (NIPAS). 

d. For better transparency and governance, the DENR will commit 

to participate in and implement the global standards specified by 

the Extractive Industries Transparency Initiative (EITI), and 
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create a centralized industry database and a map system.”42 

Under Section 17 of the Local Government Code (LGC), LGUs 

shall exercise such other powers and discharge such other functions and 

responsibilities as are necessary, appropriate, or incidental to efficient and 

effective provision of the basic services and facilities. Such basic services 

and facilities include services and facilities related to general hygiene and 

sanitation, beautification, solid waste collection (for a barangay), and solid 

waste disposal system or environmental management system and services 

or facilities related to general hygiene and sanitation (for a municipality).43 

 The LGC further provides that the Sangguniang Bayan, as the 

legislative body of the municipality, shall have the power to declare, 

prevent or abate any nuisance by regulating the disposal of clinical and 

other wastes from hospitals, clinics, and other similar establishments and 

approve ordinances which shall ensure the efficient and effective delivery 

of the basic services and facilities including the provision for an efficient 

and effective system of solid waste and garbage collection and disposal 

and prohibit littering and the placing or throwing of garbage, refuse, and 

other filth and wastes.44  

Under the Ecological Solid Waste Management Act, segregation 

and collection of solid waste shall be conducted at the barangay level 

 
42 (UPDATED) Executive Order 79: Reforms in the Philippine Mining Sector, available at 

http://www.investphilippines.info/arangkada/executive-order-79-reforms-in-the-philippine-mining-sector (last accessed 

Nov. 13, 2019). 
43 LABOR CODE. § 17, CH. 2 
44 LABOR CODE. § 447, CH. 3 
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specifically for biodegradable, compostable, and reusable wastes, 

provided that the collection of non-recyclable materials and special wastes 

shall be the responsibility of the municipality or city. Moreover, a 

Provincial Solid Waste Management board shall be established in every 

province, to be chaired by the governor. As provided for under this Act: 

“The province, city or municipality, through its local solid waste 

management boards, shall prepare its respective 10-year solid waste 

management plans consistent with the national solid waste management 

framework, provided that the waste management plan shall be for the re-

use, recycling, and composting of wastes generated in their respective 

jurisdictions, provided further that the solid waste management plan of the 

LGU shall ensure the efficient management of solid waste generated 

within its jurisdiction.”.45 

Under the Climate Change Act, the Climate Change Commission 

shall have the powers and functions coordinate with LGUs and private 

entities to address vulnerability to climate change impacts of regions, 

provinces, cities, and municipalities. It is further provided that the LGUs 

shall be the frontline agencies in the formulation, planning, and 

implementation of climate change action plans in their respective areas, 

consistent with the provisions of the Local Government Code, the 

Framework, and the National Climate Change Action Plan. The LGU is 

hereby expressly authorized to appropriate and use the amount from its 

 
45 REPUBLIC ACT 9003 January 26, 2001, available at 

https://www.lawphil.net/statutes/repacts/ra2001/ra_9003_2001.html (last accessed Dec. 7, 2019). 
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Internal Revenue Allotment necessary to implement said local plan 

effectively, any provision in the LGC to the contrary notwithstanding.46 

Table 4.  Laws Governing Mining and Other Extractive Operations 

Enabling Laws Salient Provisions 

EO No. 192 (The 

Reorganization Act of 

the DENR) 

The DENR to be the primary agency responsible for the 

conservation, management, development, and proper 

use of the country’s environment and natural resources 

and making the MGB as one of the staff bureaus of the 

DENR 

RA No. 7942 (The 

Philippine Mining Act of 

1995) 

Mining operations including various measures to 

protect the environment and areas in which mining can 

be allowed 

DAO No.96 – 40  Revised Implementing Rules and Regulations of RA 

7942 (The Philippine Mining Act of 1955), providing 

for strict adherence to the principle of sustainable 

development 

DAO No. 2010 – 21  Revised Implementing Rules and Regulations of RA 

7942 (The Philippine Mining Act) providing for a 

consolidated DENR rules and regulations 

EO No. 79  Institutionalizing and implementing reforms in the 

Philippine mining sector, providing policies and 

guidelines to ensure environmental protection and 

responsible mining in the utilization of mineral 

resources 

 
46 REPUBLIC ACT NO. 9729, available at https://www.lawphil.net/statutes/repacts/ra2009/ra_9729_2009.html (last 

accessed Dec. 7, 2019). 
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RA No. 7160 (Local 

Government Code of 

1991) 

LGUs as frontline agencies in providing services and 

facilities: (1) related to general hygiene and sanitation, 

beautification, and solid waste collection (for a 

barangay); and (2) solid waste disposal system or 

environmental management system and services or 

facilities related to general hygiene and sanitation (for 

a municipality) 

RA No. 9003 (Ecological 

Solid Waste Management 

Act) 

Segregation and collection of solid waste shall be 

conducted at the barangay level 

RA No. 9729 (Climate 

Change Act) 

Addresses the vulnerability to climate change impacts 

of regions, provinces, cities and municipalities 

  

Sustainability Reporting for Publicly-Listed Companies in the Philippines 

At the organizational level, sustainability reporting has become the 

primary means to document the sustainability initiatives of the business 

sector. In line with the initiatives of the GRI that promoted the preparation 

and submission of sustainability reporting and the advocacy of the IIRC 

on integrated reporting, The SEC issued Memorandum Circular No. 4-

2019 on Feb. 15, 2019. In the said circular, the Publicly-Listed Companies 

(PLCs) are required to disclose compliance/non-compliance of the 

recommendations provided under the Code of Corporate Governance for 

PLCs operating in the Philippines. The purpose of this is mainly to help 

corporations manage their long-term economic, environmental, and social 
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responsibilities to their stakeholders and the society.47 

The Sustainability Reporting Guidelines for PLCs reflect four of the 

globally accepted frameworks for reporting sustainability and non-

financial information: the GRI’s Sustainability Reporting Standards, the 

International Reporting Council’s Integrated Reporting Framework, the 

Sustainability Accounting Standards Board’s Sustainability Accounting 

Standard and the recommendations of the Task Force on Climate-related 

Financial Disclosure.48 

In addition, the Guidelines, which is also in line with Principle 10 

of the Code of Corporate Governance for PLCs, sets forth the information 

that PLCs will have to disclose in relation to their non-financial 

performance across the economic, environmental, and social aspects of 

their organizations. For economic impacts, the information may relate to 

the companies’ contribution to the pool of economic resources that go to 

the local and national economy, e.g. data on employee wages and benefits, 

investments in communities, and procurement practices.  As to 

environmental impacts, the information may pertain to energy and water 

consumption, materials used, operational sites near protected areas and 

areas of high biodiversity value outside protected areas, and air emissions 

as well as solid and hazardous wastes.49 Included in the disclosures are the 

PLC’s initiative to enhance their operations’ positive impacts and 

 
47 SEC LAUNCHES SUSTAINABILITY REPORTING GUIDELINES FOR PUBLICLY LISTED COMPANIES, 

available at http://www.sec.gov.ph/wp-content/uploads/2019/04/2019PressRelease_SEC-launches-sustainability-

reporting-guidelines-for-listed-companies-04152019.pdf (last accessed Nov. 6, 2019). 
48 Ibid. 
49 Ibid. 
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minimize the negative impacts.50 

Based on a major unpublished study for the UN, the cost of 

pollution and other damage to the natural environment caused by the 

world's biggest companies would wipe out more than one-third of their 

profits if they were held financially accountable.51 The study, conducted 

by London-based consultancy Trucost, found the estimated combined 

damage was worth US$2.2 trillion (£1.4tn) in 2008 - a figure bigger than 

the national economies of all but seven countries in the world that year.52 

In the USA, according to the EPA, industrial and commercial energy use 

(from such sources as electricity use, product transportation, industrial 

processes, burning fossil fuels to power boilers and produce steam, and 

using gasoline to power vehicles) accounts for nearly 30 percent of total 

US greenhouse gas emissions.53 

In the Philippines, the top 10 largest companies based on asset 

values as of December 2018 are shown in Table 5. 54 

Table 5.  Top 10 Largest Philippine Companies Based on Assets  

(December 31, 2018) 

 

 
50 Id.  
51 Juliette Jowit, World's top firms cause $2.2tn of environmental damage, report estimates, available at 

https://www.theguardian.com/environment/2010/feb/18/worlds-top-firms-environmental-damage (last accessed Dec. 5, 

2019). 
52 Ibid. 
53 How Businesses Affect the Environment, available at https://www.dummies.com/home-garden/green-living/how-

businesses-affect-the-environment (last accessed Dec. 5, 2019). 
54 Danny Santiago, Philippines Top 10 Largest Companies, available at 

http://www.philippinesaroundtheworld.com/philippines-top-10-largest-companies (last accessed Dec. 5, 2019). 
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Company Type 

Assets in 

Billion US$ 

(Dec. 31, 

2018) 

Asset 

Growth 

from 2017 

BDO Unibank Regional bank 53.6 14.5% 

Metropolitan Bank and Trust 

Company 

Regional bank 39.6 4.8% 

Top Frontier Investment 

Holdings 

Oil and gas 30.0 4.2% 

Ayala Conglomerate 20.5 11.4% 

SM Investments Department 

     stores 

18.6 7.5% 

JG Summit Holdings Conglomerate 14.9 11.2% 

San Miguel  Conglomerate 10.9 13.2% 

Alliance Global Group Conglomerate 10.7 -5% 

Aboitiz Equity Ventures Conglomerate 9.6 18.6% 

PLDT Telecommunication 

    services 

8.8 -3.2% 

 

These 10 companies are all listed in the Philippine Stock Exchange 

as of January 1, 2019.55 Certainly, the largest companies in the country, 

being imbued with public interest, play a big role in the prevention, 

mitigation, and rehabilitation of the adverse environmental impact caused 

by their business operations and activities. 

 
55 The Complete List of Listed Companies in The Philippines, available at https://topforeignstocks.com/stock-lists/the-

complete-list-of-listed-companies-in-the-philippines (last accessed Dec. 5, 2019). 
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Section 3 – Mining and Other Extractive Industries 

Mining and Other Extractive Operations 

Extractive operation is an activity of harvesting resources such as 

metals, minerals, aggregates, and other deposits from the earth; examples 

include mining, oil and gas drilling, dredging, and quarrying.56 Extraction 

takes different forms --- mining, drilling, dredging, and quarrying.  

Mining is the process of extracting valuable minerals or other 

geological materials from the earth, usually from an orebody, lode, vein, 

seam, reef or placer deposit.57 Drilling pertains to the process whereby a 

hole is bored using a drill bit to create a well for oil and natural gas 

production.58 Dredging is the process of removing sediments and debris 

from the bottom of lakes, rivers, harbors, and other water bodies; it is a 

routine necessity in waterways around the world because sedimentation—

the natural process of sand and silt washing downstream—gradually fills 

channels and harbors.59 Quarrying is the removal of rock, sand, gravel or 

other minerals from the ground in order to use them to produce materials 

for construction or other uses.60 

According to the Environmental Law Alliance Worldwide 

(ELAW), there are eight phases of a mining project, namely: (a) 

exploration, (b) development, (c) active mining, (d) disposal of 

 
56 Extractive Industries, available at https://www.avma.org/KB/Resources/Reference/Pages/Extractive-Industries.aspx 

(last accessed Nov. 2, 2019). 
57 What is Mining?, available at http://www.geologyin.com/2014/03/what-is-mining.html (last accessed Nov. 2, 2019). 
58 DRILLING, available at https://www.studentenergy.org/topics/drilling (last accessed Nov. 2, 2019). 
59 What is dredging, available at https://oceanservice.noaa.gov/facts/dredging.html (last accessed Nov. 2, 2019). 
60 What is Quarrying?, available at https://www.quarrying.org/about-quarrying/quarrying-explained (last accessed 

Nov. 2, 2019).  
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overburden and waste rock, (e) ore extraction, (f) beneficiation, (g) tailings 

disposal, and (h) reclamation and closure. 

Exploration can only commence with knowledge of the extent and 

value of the mineral ore deposit. This phase includes surveys, field studies, 

and drilling test boreholes and other exploratory excavations. It may 

involve clearing of wide areas of vegetation (typically in lines), to allow 

the entry of heavy vehicles mounted with drilling rigs.61 Development 

includes construction of access roads, site preparation, and clearing.  

Active mining is further classified into open-pit mining, placer 

mining, underground mining, and reworking of inactive or abandoned 

mines and tailings. Open-pit mining is a type of strip mining in which the 

ore deposit extends very deep into the ground, necessitating the removal 

of layer upon layer of overburden and ore. Placer mining is used when the 

metal of interest is associated with sediment in a stream bed or floodplain. 

In underground mining, a minimal amount of overburden is removed to 

gain access to the ore deposit, and the access to this ore deposit is gained 

by tunnels or shafts; some mining projects involve the reworking of waste 

piles (often tailings) from inactive or abandoned mines, or older waste 

piles at active mines.62  

The fourth phase is the disposal of overburden and waste rock. In 

almost every project, metallic ores are buried under a layer of ordinary soil 

 
61 1. Overview of Mining and its Impacts, available at https://www.elaw.org/files/mining-eia-

guidebook/Chapter1.pdf?fbclid=IwAR32BJw4lFTbIFfa18pk4djL31rPIoCEyvOMH3n33Q3ClIqn03ZZjqORy78 (last 

accessed Nov. 21, 2019). 
62 Ibid. 
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or rock (called ‘overburden’ or ‘waste rock’) that must be moved or 

excavated to allow access to the metallic ore deposit.  

The fifth phase is ore extraction where extraction of the mineral ore 

begins using specialized heavy equipment and machinery, such as loaders, 

haulers, and dump trucks, which transport the ore to processing facilities 

using haul roads. This activity creates a unique set of environmental 

impacts, such as emissions of fugitive dust from haul roads.  

The sixth phase is beneficiation which includes physical and/or 

chemical separation techniques such as gravity concentration, magnetic 

separation, electrostatic separation, flotation, solvent extraction, 

electrowinning, leaching, precipitation, and amalgamation (often 

involving the use of mercury). Wastes from these processes include waste 

rock dumps, tailings, heap leach materials (for gold and silver operations), 

and dump leach materials (for copper leach operations).63  

The seventh phase is tailings disposal. The beneficiation process 

generates high-volume waste called ‘tailings,’ the residue of an ore that 

remains after it has been milled and the desired metals have been extracted, 

e.g. with cyanide (gold) or sulfuric acid (copper). The key long-term goal 

of tailings disposal and management is to prevent the mobilization and 

release into the environment of toxic constituents of the tailings.64  

Lastly, the eighth phase is site reclamation and closure which goal 

should always be to return the site to a condition that most resembles the 

 
63 Id.  
64 Id.  
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pre-mining condition and that the plan in this phase must describe in 

sufficient detail how the mining company will restore the site to a 

condition that most resembles pre-mining environmental quality; how it 

will prevent – in perpetuity – the release of toxic contaminants from 

various mine facilities (such as abandoned open pits and tailings 

impoundments); and how funds will be set aside to insure that the costs of 

reclamation and closure will be paid for.65 

In addition to the types of extraction and the different phases of 

mining, another important factor to look into is the cost of mining. 

According to PricewaterhouseCoopers (PwC), the total operating 

expenses of the world’s top 40 miners are $474 billion in 2017 and $518 

billion in 2018, not including capital expenditures, finance cost, and 

income taxes.66 Based on the figures, it can be gleaned that mining 

companies are willing to spend billions to operate with a reduced cost 

and/or an increased production. Consequently, these companies should be 

willing to shoulder the burden of lessening such operation’s impact on the 

environment or provide safeguards so that the mining activity be not that 

harmful. 

Environmental Effects of Mining and Other Extractive Operations 

Mining has different impacts which include health, social, 

economic, and environmental impacts.  

According to Zorrilla, et al. (2016), mining can have serious impacts 

 
65 Id. 
66 Mine 2019: Resourcing the future, available at https://www.pwc.com/gx/en/energy-utilities-

mining/publications/pdf/pwc-mine-report-2019.pdf (last accessed Dec. 5, 2019). 
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on human health.  Dust and air pollution cause lead and arsenic poisoning, 

respiratory illnesses, and irritated eyes and skin, especially in children. 

Drinking or irrigating with water contaminated with toxic substances such 

as mercury, lead, arsenic, and cyanide can cause a wide variety of serious 

illness, including cancer and birth defects. The health effects can continue 

long after the end of mining operations.  

As to social impacts, it was mentioned by Zorilla, et al. (2016) that 

while the full environmental impacts are not immediately obvious and 

develop over time, the social impacts of mining and other extractive 

activities are felt much earlier. Social divisions, criminalization, and 

violence can occur even before a project begins operation, particularly 

when a project is forced on a community. Also, towns near extraction 

operations usually lack adequate infrastructure for education, sewage, 

health, and other social services required in a suddenly growing 

community.67  

As to economic impacts, the mining companies create jobs and 

public works such as schools and roads. However, many of the promises 

of these companies are not kept, or are honored only temporarily. The 

mines also bring long-term economic losses such as the following: (a) 

destroyed agriculture and fishing due to the contamination or depletion of 

water; (b) loss of hunting and gathering due to deforestation; (c) loss of 

existing or potential tourism income because the area is no longer 

 
67 Carlos Zorrilla, Arden Buck and David Pellow, Protecting Your Community From Mining and Other Extractive 

Operations: A Guide for Resistance (2016).  
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attractive to tourists; (d) the cost of lost land; (e) costs of health care due 

to mine-caused sickness; and (f) cost of replacing contaminated drinking 

water. Moreover, the cost of living becomes much higher than in 

surrounding areas.68  

According to ELAW on its “Overview of Mining and its Impacts”, 

there are five environmental impacts of mining, namely: (a) impacts on 

water resources, (b) on air quality, (c) on wildlife, (d) on soil quality, and 

(e) on climate change.  

Perhaps the most significant impact of a mining project is its effects 

on water quality and availability of water resources within the project area. 

Key questions are whether surface and groundwater supplies will remain 

fit for human consumption, and whether the quantity of surface waters in 

the project area will remain adequate to support native aquatic life and 

terrestrial wildlife. The impacts on water resources include: (a) acid mine 

drainage and contaminant leaching, (b) erosion of soils and mine wastes 

into surface waters, (c) impacts of tailing impoundments, waste rock, heap 

leach, and dump leach facilities, and (d) impacts of mine dewatering.  

As to impacts on air quality, airborne emissions occur during each 

stage of the mine cycle, but especially during exploration, development, 

construction, and operational activities. Mining operations mobilize large 

amounts of material, and waste piles containing small size particles are 

easily dispersed by the wind. Impacts on air quality include: (a) mobile 

 
68 Id. 
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sources, (b) stationary source, (c) fugitive emissions, (d) incidental 

releases of mercury, and (e) noise and vibration.  

As to impacts on wildlife, mining affects the environment and 

associated biota through the removal of vegetation and topsoil, the 

displacement of fauna, the release of pollutants, and the generation of 

noise. Impacts on wildlife include (a) habitat loss, and (b) habitat 

fragmentation.  

As to impacts on soil quality, mining can contaminate soils over a 

large area. 

Agricultural activities near a mining project may be particularly affected. 

According to a study commissioned by the European Union: 

“Mining operations routinely modify the surrounding landscape by 

exposing previously undisturbed earthen materials. Erosion of exposed 

soils, extracted mineral ores, tailings, and fine material in waste rock piles 

can result in substantial sediment loading to surface waters and drainage 

ways. In addition, spills and leaks of hazardous materials and the 

deposition of contaminated windblown dust can lead to soil 

contamination.” 

Lastly, there are climate change considerations. Every 

environmental impact assessment (EIA) for a project that has the potential 

to change the global carbon budget should include an assessment of a 

project’s carbon impact. Large-scale mining projects have the potential to 

alter global carbon in at least the following ways: 

a. “Lost carbon dioxide (CO2) uptake by forests and vegetation 
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that is cleared. Many large-scale mining projects are proposed in 

heavily forested areas of tropical regions that are critical for 

absorbing atmospheric CO2 and maintaining a healthy balance 

between CO2 emissions and CO2 uptake. Some mining projects 

propose long-term or even permanent destruction of tropical 

forests. EIAs for mining projects must include a careful 

accounting of how any proposed disturbance of tropical forests 

will alter the carbon budget. The EIA should also include an 

analysis of the potential for the host country to lose funding from 

international consortiums that have and will be established to 

conserve tropical forests. 

b. CO2 emitted by machines (e.g., diesel-powered heavy vehicles) 

involved in extracting and transporting ore. The EIA should 

include a quantitative estimate of CO2 emissions from machines 

and vehicles that will be needed during the life of the mining 

project. These estimates can be based on the rate of fuel 

consumption (typically diesel fuel) multiplied by a conversion 

factor that relates units (typically liters or gallons) of fuel that is 

consumed and units (typically metric tons) of CO2 that is 

emitted. 

c. CO2 emitted by the processing of ore into metal (for example, 

by pyro-metallurgical versus hydro-metallurgical techniques). 

An example is found in an assessment by the Commonwealth 

Scientific and Industrial Research Organization of Australia 
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which used the Life Cycle Assessment methodology to estimate 

the life cycle emissions of greenhouse gases from copper and 

nickel production, including mining. This assessment found that 

life cycle greenhouse gas emissions from copper and nickel 

production range from 3.3 kilograms (kg) of CO2 per kg of metal 

for copper produced by smelting to 16.1 kg of CO2 per kg of 

metal for nickel produced by pressure acid leaching followed by 

solvent extraction and electrowinning. The bottom line is that 

metal mining generates more than 1 kg of greenhouse gas for 

every 1 kg of metal that is produced, and this does not take into 

account lost carbon uptake of cleared forests.”69 

The major potential environmental impacts associated with mining 

and associated mineral processing operations are related to erosion-prone 

landscapes, soil and water quality, and air quality.70 Erosion, soil and water 

contamination of metals, and air emissions are some of the common harm 

brought about by mining. Mining causes erosion when it strips an area of 

vegetation, such as trees and plants.71 An acid mine drainage (AMD) is a 

waste from mining sites; it is highly acidic, rich source of sulfate and 

 
69 1. Overview of Mining and its Impacts, available at https://www.elaw.org/files/mining-eia-

guidebook/Chapter1.pdf?fbclid=IwAR32BJw4lFTbIFfa18pk4djL31rPIoCEyvOMH3n33Q3ClIqn03ZZjqORy78 (last 

accessed Nov. 21, 2019). 
70 Can we mitigate environmental impacts from mining?, available at https://www.americangeosciences.org/critical-

issues/faq/can-we-mitigate-environmental-impacts-mining (last accessed Apr. 7, 2020). 
71 How does mining cause erosion?, available at https://study.com/academy/answer/how-does-mining-cause-

erosion.html (last accessed Apr. 7, 2020). 
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heavy metals.72 It can be released anywhere on the mine where sulfides 

are exposed to air and water including waste rock piles, tailings, open pits, 

underground tunnels, and leach pads; it is especially harmful because it 

can occur indefinitely – long after mining has ended. Air pollution from 

mines (coal mines in particular) is principally harmful due to emissions of 

particulate matter and gases, including methane (CH4), sulfur dioxide 

(SO2), and oxides of nitrogen (NOx), and carbon monoxide (CO).73 

Prevention, Mitigation, and Rehabilitation of the Effects of Mining and 

Other Extractive Operations 

Preventing and mitigating the environmental effect of mining is 

vital in protecting not only the community where the mining operation is 

to be conducted but also in protecting the environment itself. Incidentally, 

there are ways to prevent and mitigate the environmental impacts of 

mining, such as (a) reclamation, (b) soil treatment, (c) water treatment, (d) 

filling in abandoned mines, (e) bacteria control, and (f) controlling smelter 

emissions. 

Reclamation entails the re-establishing of viable soils and 

vegetation at a mine site. Although regulatory agencies may require 

complex reclamation designs, simple approaches can be very effective. 

One simple approach depends on adding lime or other materials that will 

neutralize acidity plus a cover of top soil or suitable growth medium to 

 
72 Bhupinder Dhir, Biotechnological Tools for Remediation of Acid Mine Drainage (Removal of Metals From 

Wastewater and Leachate), available at https://www.sciencedirect.com/topics/earth-and-planetary-sciences/acid-mine-

drainage (last accessed Apr. 7, 2020). 
73 Anthropogenic causes of air pollution: Mining Operations, available at 

https://www.airgo2.com/airpollution/causes/anthropogenic/mining-operations (last accessed Apr. 7, 2020). 
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promote vegetation growth. Modifying slopes and other surfaces and 

planting vegetation as part of the process stabilizes the soil material and 

prevents erosion and surface water infiltration.74 

Soil treatment deals with moving the contaminated soil to specially 

designed repositories. It cannot be denied that high levels of metals in 

soils, not just acidity, can be harmful to plants, animals, and, in some cases, 

people.75 

Water treatment is meant for acidic and metal-bearing waters. This 

is done by adding a neutralizing material, such as lime, to reduce the 

acidity. This “active” treatment process, which causes the dissolved metals 

to precipitate from the water, usually requires the construction of a 

treatment facility.76 

Filling in abandoned mines with materials will prevent the 

formation of AMD. This can include flooding the mines with water to 

remove the oxygen necessary to form AMD, or filling in mines with 

alkaline materials to prevent the formation of acidic water.77 

Bacteria control is used as certain common bacteria substantially 

speed up the formation of AMD. Some efforts to prevent AMD involve 

the use of bactericides to kill these bacteria, or the addition of organic 

waste to provide an alternative energy source for some of these bacteria 

 
74 Can we mitigate environmental impacts from mining?, available at https://www.americangeosciences.org/critical-

issues/faq/can-we-mitigate-environmental-impacts-mining (last accessed Apr. 7, 2020). 
75 Ibid. 
76 Ibid. 
77 What can be done to prevent or clean up acid mine drainage?, available at 

https://www.americangeosciences.org/critical-issues/faq/what-can-be-done-prevent-or-clean-acid-mine-drainage (last 

accessed Apr. 7, 2020). 
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and produce oxygen-free conditions that prevent the formation of sulfuric 

acid.78 

Controlling smelter emissions is applied as smelter emissions, 

especially sulfur dioxide and particulate materials, have historically 

presented significant environmental problems. Modern smelting 

technology has met this challenge by drastically reducing the amount of 

emissions. An example is the modernized smelter built by Kennecott Utah 

Copper that processes ore concentrates from the Bingham Canyon Mine 

near Salt Lake City. Using technology developed by the Finnish company 

Outokumpu, this smelter has reduced sulfur dioxide emissions to 95 

percent of previous permitted levels. This smelter, which came online in 

1995, is the cleanest in the world. It captures 99.9 percent of the emitted 

sulfur.79 

It can be seen that preventing and mitigating the environmental 

effects of mining is very important in environmental protection. However, 

once there is already environmental harm, rehabilitation must be pursued.  

Rehabilitation, from the mining industry perspective, means putting 

the land impacted by the mining activity back to a sustainable usable 

condition. It recognizes that the restoration of what has been previously 

there is simply impossible with current best practice.80 The significant 

 
78 Id. 
79 Can we mitigate environmental impacts from mining?, available at https://www.americangeosciences.org/critical-

issues/faq/can-we-mitigate-environmental-impacts-mining (last accessed Apr. 7, 2020). 
80 Chamber of Mines of South Africa, GUIDELINES FOR THE REHABILITATION OF MINED LAND, available at 

https://www.mineralscouncil.org.za/work/environment/environmental-resources/send/26-environmental-resources/349-

rehabilitation-guidelines-29november (last accessed Apr. 8, 2020). 
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rehabilitation techniques include (a) soil stripping, (b) soil stockpiling, (c) 

soil replacement, (d) soil amelioration, and (e) revegetation and bio-

diversity reestablishment. 

 Soil stripping is a key rehabilitation activity because soil, once lost, 

takes many years to regenerate. The assumption is made that detailed soil 

surveys have been made of all areas that will be subjected to major 

disturbance.81 “Soil stripping should remove all materials that are suitable 

for supporting plant growth. In practice, the thickness of usable soil 

materials varies considerably. It is normally less than one meter but, on 

occasions, may be as much as 3-5 meters thick and, in others, less than 

0.15 meters. The pre-mining soil survey will identify those horizons 

(normally down to a depth of 1.2 meters, limited by the equipment used to 

survey) that will support plant growth and those that will be less 

effective.82 

Soil stockpiling involves removing the topsoil (the A and B horizon 

of the soil). The topsoil is usually removed with heavy equipment and then 

piled in large, deep piles for the duration of the civil engineering or mining 

project. When the project is complete, the soil is re-spread to allow for the 

establishment of plants. The storage period for stockpiled soil ranges from 

a few months to several years. The depth of the stockpile and the length of 

time it is stored affect the quality of the soil at replacement.83 

 
81 Id. 
82 Id. 
83 Patti Strohmayer, Soil Stockpiling for Reclamation and Restoration activities after Mining and Construction, 

available at https://conservancy.umn.edu/bitstream/handle/11299/59360/4.7.Strohmayer.pdf?sequence=1 (last accessed 

Apr. 8, 2020). 
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Soil replacement is used because soil horizons should be replaced 

in the same sequence in which they are dismantled. Thus, the usable 

subsoil material is replaced on the reshaped soil, the underlying topsoil 

material (stripped from depths of 100 to 400 mm) is replaced next and, 

finally, the surface 100 mm of soil is replaced to return the seed bank and 

ensure natural revegetation with the species that were originally in the 

area. The problem with this concept, though, is that each horizon has to be 

replaced in sequence and, as a result, each layer will be subject to 

compaction during the replacement and smoothing processes prior to the 

placement of the next soil layer – all of which introduces compaction.84 

Soil amelioration is employed since replaced soils require both 

physical and chemical amelioration. From the physical perspective, this is 

because the actions of soil removal, stockpiling, and replacement result in 

high levels of soil compaction.85 

Revegetation and biodiversity re-establishment include the 

vegetation of mine dumps to blend in with existing vegetation, the 

reduction of storm water run-off and prevention of water pollution, and 

the backfilling of excavations, for example by making use of waste 

material during the mining process. The main aim of rehabilitation is to 

restore the land to a potential similar to what it had before the activity 

started. The landscape must also be visibly acceptable – excavations must 

 
84 Chamber of Mines of South Africa, GUIDELINES FOR THE REHABILITATION OF MINED LAND, available at 

https://www.mineralscouncil.org.za/work/environment/environmental-resources/send/26-environmental-resources/349-

rehabilitation-guidelines-29november (last accessed Apr. 8, 2020). 
85 Ibid. 



                                                                                                                                                     
  
  

63 

be backfilled and visible structures, such as mine dumps, must be 

effectively camouflaged. Trees can be used to conceal visible structures 

and shrubs and grass can be used to blend with the structures in the 

environment and to prevent dust problems. Mine dumps typically consist 

of clay or hard rocks, which are unsuited for the establishment of 

vegetation.86 

Section 4 – Fund for the Environment 

Current Funds for the Environment 

In the Philippines, there is no such thing as environment fund, as 

used in the international context. Similarly, there is no EDF yet to prevent, 

mitigate, and rehabilitate the environmental impact of mining and other 

extractive operations.  

Available records show that the main funds of MGB is called 

Contingent Liability and Rehabilitation Fund (CLRF). This fund is divided 

into four other funds of them are covered by DAO No. 2010 – 21: (a) the 

Final Mine Rehabilitation and Decommissioning Fund (FMRDF) (Section 

187 – B): (b) the Mine Waste and Tailings (MWT) Fees Reserve Fund 

(Section 189); (c) the Mine Rehabilitation Fund (MRF), subdivided into 

Monitoring Trust Fund (MTF) and the Rehabilitation Cash Fund (RCF) 

(Section 181); and the ETF. The Environmental Protection and 

Enhancement Program (EPEP) is provided for in Section 169 while the 

Annual Environmental Protection and Enhancement Program (AEPEP) is 

 
86 Thembi Madalane, THE OBLIGATION TO REHABILITATE MINING AREAS: POST MINING ACTIVITIES, available 

at https://pdfs.semanticscholar.org/c368/cee3bb989f0a9cb2492ee6b65d4d2c7052a5.pdf (last accessed Apr. 8, 2020). 
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covered in Section 171 of the same DAO No. 2010 – 21. 

 

Figure 2.  Funds Handled by the MGB 

 

The FMRDF is established by each operating contractor or permit 

holder to ensure that the full cost of the approved Final Mine 

Rehabilitation and Decommissioning Program (FMRDP) is accrued 

before the end of the operating life of the mine. The fund is in accordance 

with Section 71 of RA No. 7942 and Item f, Section 1 of EO No. 270 – A. 

The fund is supposed to be deposited as a trust fund in a government 

depository bank and shall be used solely for the implementation of the 

approved FMRDP. Annual cash provisions shall be made by 

Contractors/Permit Holders to a FMRDF based on the formula: Annual 

Provision = Cost of Implementing the Approved FMRDP x Percentage or 

Factor determined by the implementing agency. Based on the expected 

mine life, the initial annual cash provision shall be made to the MRF 
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Committee within 60 days from the date of the FMR/DP’s approval and 

every anniversary date thereafter, provided that, on application by the 

Contractor/Permit Holder, the MRF Committee may allow a later date for 

the payment of the first annual provision.87 

The MWT fees are collected semiannually from each operating 

Contractor/Lessee/Permit Holder based on the amounts of mine waste and 

mill tailings it generated for the said period. The amount of fees collected 

shall accrue to an MWT Reserve Fund and shall be deposited in a 

government depository bank to be used for payment of compensation for 

damages caused by any mining operations. The MWT Reserve Fund shall 

also be utilized for research projects duly approved by the CLRF Steering 

Committee which are deemed necessary for the promotion and furtherance 

of its objectives.88 

The MRF is established and maintained by each operating 

Contractor/Permit Holder as a reasonable environmental deposit to ensure 

availability of funds for the satisfactory compliance with the commitments 

and performance of the activities stipulated in the EPEP/AEPEP during 

specific project phase. The MRF shall be deposited as a Trust Fund in a 

government depository bank and shall be used for physical and social 

rehabilitation of areas and communities affected by mining activities and 

for research on the social, technical, and preventive aspects of 

rehabilitation.   

 
87 Id. 
88 Id.  
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The MRF has two forms: (a) MTF and (b) RCF. 

The MTF is initiated by the contractor or permit holder and 

deposited in a mutually acceptable government depository bank for the 

exclusive use in the monitoring program approved by the MRF 

Committee. The MTF is in the form of cash and in an amount determined 

by the MRF Committee which is not less than the amount of P150,000.00 

to cover maintenance and other operating budget for the transportation and 

travel expenses, cost of laboratory analysis, cost of supplies and materials, 

cost of communication services, cost of consultancy work, and other 

reasonable expenses incurred by the monitoring team. Replenishment of 

this amount is done quarterly to correspond to the expenses incurred by 

the monitoring team. 

The RCF is set up by the contractor or permit holder for a designated 

amount to ensure compliance with the approved rehabilitation activities 

and schedules, including research programs, as defined in the 

EPEP/AEPEP. The RCF is equivalent to ten percent (10%) of the total 

amount needed to implement the EPEP or P5,000,000.00, whichever is 

lower. The RCF is a Trust Fund in a mutually agreed government 

depository bank. The said amount is deposited in four equal quarterly 

deposits within 15 calendar days from the beginning of each quarter of the 

first year following the approval of the EPEP.  

The Laws Relating to Fund Establishment 

There are three case laws which tackle the establishment of a fund 

for a public purpose and two case laws about a private fund and a trust 
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fund. The cases on public funds are (a) Republic v. COCOFED (2001), (b) 

Cojuangco v. Republic (2012), and (c) Gaston v. Republic Planters Bank 

(1988). The first two cases pertain to the Coco Levy Fund while the latter 

refers to the Sugar Trust Fund.  

The cases about private fund (as opposed to a public fund) and trust 

fund are (a) Republic v. Tatlonghari (2015) and (b) Gersip Association v. 

GSIS (2013).  

In the case of Republic v. COCOFED (2001), the Supreme Court 

(SC) held that coconut levy funds are funds that are prima facie public in 

character or, at the very least, are “clearly affected with public interest.” 

The SC mentioned the Resolution it issued on February 16, 1993 in 

Republic v. Sandiganbayan (G.R. No. 96073) in which the SC held that 

coconut levy funds were “clearly affected with public interest”; thus, 

herein private respondents – even if they are the registered shareholders – 

cannot be accorded the right to vote them. The said Resolution is quoted 

in part as follows: 

“The coconut levy funds being clearly affected with public interest, it 

follows that the corporations formed and organized from those funds, and 

all assets acquired therefrom should also be regarded as clearly affected 

with public interest.” 

“The utilization and proper management of the coconut levy funds, raised 

as they were by the State’s police and taxing powers, are certainly the 

concern of the Government.” 

Moreover, the SC declared that coconut levy funds satisfy the 
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following general definition of public funds:  

a. Coconut levy funds are raised with the use of the police and 

taxing powers of the State. 

b. They are levies imposed by the State for the benefit of the 

coconut industry and its farmers. 

c. Respondents have judicially admitted that the sequestered shares 

were purchased with public funds. 

d. The Commission on Audit (COA) reviews the use of coconut 

levy funds. 

e. The Bureau of Internal Revenue (BIR), with the acquiescence of 

private respondents, has treated them as public funds. 

f. The very laws governing coconut levies recognize their public 

character.89 

In the case of Cojuangco v. Republic (2012), the SC held that the 

coconut levy funds were exacted for a special public purpose. 

Consequently, any use or transfer of the funds that directly benefits private 

individuals should be invalidated. Coconut levy funds partake of the 

nature of taxes, which, in general, are enforced proportional contributions 

from persons.  

Based on its definition, a tax has three elements, namely: (a) it is an 

enforced proportional contribution from persons and properties; (b) it is 

imposed by the State by virtue of its sovereignty; and (c) it is levied for 

 
89 Republic v. COCOFED, G.R. No. 147062-64, December 14, 2001. 
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the support of the government. The coconut levy funds fall squarely into 

these elements.  

In addition, like other tax measures, they were not voluntary 

payments or donations by the people. They were enforced contributions 

exacted on pain of penal sanctions. Thus, they were clearly imposed for a 

public purpose. There is absolutely no question that they were collected to 

advance the government's avowed policy of protecting the coconut 

industry.  

Moreover, the SC declared that the coco-levy funds are in the nature 

of taxes and can only be used for public purpose. It is at once apparent that 

any property acquired by means of the coconut levy funds, such as the 

subject United Coconut Planters Bank (UCPB) shares, should be treated 

as public funds or public property, subject to the burdens and restrictions 

attached by law to such property.90  

In the case of Gaston v. Republic Planters Bank (1988), the SC held 

that Section 7 of Presidential Decree (PD) No. 388 does provide that the 

stabilization fees collected "shall be administered in trust by the 

Commission." However, a resulting trust in the petitioners’ favor cannot 

be said to have ensued because the presumptive intention of the parties is 

not reasonably ascertainable from the language of the statute.  

The doctrine of resulting trusts is founded on the presumed intention 

of the parties; and as a general rule, it arises where, and only where, such 

 
90 Cojuangco v. Republic, G.R. No. 180705, November 27, 2012. 
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may be reasonably presumed to be the intention of the parties, as 

determined from the facts and circumstances existing at the time of the 

transaction out of which it is sought to be established. The essential idea 

of an implied trust involves a certain antagonism between the cestui que 

trust and the trustee even when the trust has not arisen out of fraud or any 

transaction of a fraudulent or immoral character. It is not shown from the 

statute itself that the Philippine Sugar Commission (PHILSUCOM) 

imposed on itself the obligation of holding the stabilization fund for the 

benefit of the sugar producers. It must be categorically demonstrated that 

the very administrative agency which is the source of such regulation 

would place a burden on itself.  

Clearly, the stabilization fees collected are in the nature of a tax, 

which is within the power of the State to impose for the promotion of the 

sugar industry (Lutz vs. Araneta). They constitute sugar liens (Section 

7[b], PD 388). Moreover, the collections accrue to a "Special Fund," a 

"Development and Stabilization Fund," almost identical to the "Sugar 

Adjustment and Stabilization Fund.” The tax collected is not in a pure 

exercise of the taxing power but rather levied with a regulatory purpose 

which is to provide means for the stabilization of the sugar industry. The 

levy is primarily in the exercise of the police power of the State (Lutz vs. 

Araneta). This is emphasized by the fact that the funds are deposited in the 

Philippine National Bank and not in the Philippine Treasury, moneys from 

which may be paid out only in pursuance of an appropriation made by law 

(1987 Constitution, Art. VI, Sec. 29 (1)).  
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Also, half of the amount levied is to be utilized for the "payment of 

salaries and wages of personnel of PHILSUCOM" thereby immediately 

negating the claim that the entire amount levied is in trust for sugar 

producers, planters, and millers.91 

 As can be gleaned from the cases on Coco Levy Fund, what the SC 

found wrong in the Coco Levy was that the Fund’s implementation was 

wrong. While the fund was exacted from all those selling coconut produce, 

and presumably these were all coconut farmers, the fact is the distribution 

of the assets purchased by the fund was faulty in that some farmers did not 

register their receipts and therefore never received the shares of stock 

representing those assets. Similarly, in the case on Sugar Trust Fund, the 

SC implied that had the law creating the Sugar Fund declares that it was a 

trust fund from the contributions of sugar workers, millers, and planters, it 

could have been upheld. In other words, setting up a private fund for a 

public purpose is not per se void or illegal.  

In the case of Republic v. Tatlonghari (2015), the SC held that the 

subject funds belong to Pantranco and are in the nature of private funds. 

Hence, the subject funds can be garnished and be used to satisfy the claims 

of respondents. "Government funds" include public moneys of every sort 

and other resources pertaining to any agency of the Government. The 

phrase "pertaining to any agency of the Government" distinguishes 

government funds from private funds. The definition of "government 

 
91 Gaston v. Republic Planters Bank, G.R. No. L-77194, March 15, 1988. 
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funds" indicates that for funds to be considered government funds or 

public funds, it must be shown that the funds properly belong to a 

government agency. The determination of the nature of funds is important 

especially in cases where there are allegations that the funds involved are 

government funds. The general rule is that government funds cannot be 

garnished.92 

Lastly, in Gersip Association v. GSIS (2013), the SC held that trust 

is the legal relationship between one person having an equitable ownership 

in property and another person owning the legal title to such property, the 

equitable ownership of the former entitling him to the performance of 

certain duties and the exercise of certain powers by the latter. A trust fund 

refers to money or property set aside as a trust for the benefit of another 

and held by a trustee. Under the Civil Code, trusts are classified as either 

express or implied. An express trust is created by the intention of the 

trustor or of the parties, while an implied trust comes into being by 

operation of law.93 

Environmental Funds in the International Scene 

In the international arena, EFs are increasingly important actors on 

the global scene (Bayon, et al.). The first EFs were created in the early 

1990s. The number of funds operating grew from 21 in 1994 to at least 46 

in 1997. Most existing funds are in Latin America or the Caribbean. There 

are very few in Africa, Asia and the Commonwealth of Independent 

 
92 Republic v. Tatlonghari, G.R. No. 170458, November 23, 2015. 
93 Gersip Association v. GSIS, G.R. No. 189827, October 16, 2013. 
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States, but this number is increasing. Globally, at least another 11 EFs are 

in the process of being established and 45 more have been proposed 

(Bayon, et al.). 

As emphasized by Bayon, et al., on the financial side, EFs are 

promoted as long-term sources of finance for conservation and sustainable 

development, tools for leveraging additional resources, and cost-effective 

instruments for managing funds. On the environmental side, they are seen 

as a way to finance national environmental strategies and strengthen the 

capacity of local environmental organizations. Moreover, they are also 

said to offer new possibilities for public-private-partnerships and 

decentralization of decision-making.94 

           According to Alex Perera, countless companies across the world 

struggle with these obstacles, such as: capital budgeting processes that fail 

to account for sustainability initiatives’ benefits; financial teams whose 

goals don’t align with those of the sustainability teams; and uncertainty 

about how to implement metrics that properly account for external 

environmental costs. However, a handful of companies are now starting to 

identify effective and efficient ways to break these barriers down. For 

example, Johnson & Johnson now allocates $40 million a year to a special 

fund that directs capital to greenhouse gas reduction projects, helping to 

lighten its environmental footprint while proving these projects generate 

good returns. In addition, AkzoNobel and Alcoa have elevated the role of 

 
94 Ricardo Bayon, et al., ENVIRONMENTAL FUNDS: LESSONS LEARNED AND FUTURE PROSPECTS, available at  

https://www.cbd.int/financial/trustfunds/g-fundlessons.pdf (last accessed Nov. 21, 2019). 

https://www.cbd.int/financial/trustfunds/g-fundlessons.pdf


                                                                                                                                                     
  
  

74 

the Chief Sustainability Officer in capital budgeting decisions to ensure 

the company is spending money to achieve financial and environmental 

results. 95 

           Another environmental fund institution abroad is the Mexican 

Nature Conservation Fund which was established as a private institution 

in 1994. Its mission is “to conserve the biodiversity of Mexico and ensure 

the sustainable use of natural resources through the promotion of strategic 

actions and medium to long-term financial support.” It was created 

following extensive consultations throughout the country and with the 

strong support of the president of Mexico, the NGO community and 

business leaders. Additionally, it has an 18-member board of directors of 

private individuals, selected to represent diverse experience, professional 

abilities, and geographic and demographic characteristics.96 In Croatia, the 

government implemented the Environmental Protection and Energy 

Efficiency Fund. The Main activity of the Fund is for financing of 

preparation, development, and implementation of programs, projects and 

similar undertakings in the fields of (1) environmental protection, (2) 

waste management, and (3) energy efficiency and use of renewable energy 

sources.97  

 
95 Alex Perera, 4 Lessons on Environmental Sustainability that Every Corporation Should Learn, available at  

https://www.wri.org/blog/2013/04/4-lessons-environmental-sustainability-every-corporation-should-learn  (last 

accessed Nov. 21, 2019). 
96 Global Environment Facility: GEF LESSON NOTES, available at https://www.cbd.int/financial/trustfunds/mexico-

naturefund.pdf (last accessed Nov. 13, 2019). 
97 Environmental Protection and Energy Efficiency Fund in financing EE and RES programs and projects, available at 

https://www.gfse.at/fileadmin/dam/gfse/gfse9/presentations/6.6_GFSE9_Country_Statement_Croatia_-

_Sculac_Domac.pdf?fbclid=IwAR1OKhJQokQ1ViCDOUriPVd-JWLtom3X9PdduZvj0JOAe5WS10a-AiUXHp8 (last 

accessed Apr. 1, 2020). 

https://www.wri.org/blog/2013/04/4-lessons-environmental-sustainability-every-corporation-should-learn
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There is also the EF which the UNDP consider as one of the 

financing solutions to sustainable development. Their structures and 

strategies differ based on their purpose, legal and political context, human 

resource capacity, and donor requirements. Mostly, they are independent 

grantmaking institutions that mobilize, blend and manage financial 

resources for environmental purposes, such as biodiversity conservation, 

protection of wildlife, protection of forests, climate adaptation, and 

mitigation.98 The elements of EFs  can be captured in the legal documents 

that establish the trust fund, such as bylaws and charters, or by internal 

policies including operational manuals, investment policy, strategic plan, 

etc.99 In particular, EFs have five elements, namely: (a) legal structure, (b) 

governance structure, (c) financial structure, (d) capitalization and 

resource mobilization strategy, and (e) fund utilization. 

Legal structure refers to the legal arrangement wherein donors 

transfer the control of financial assets to a trustee (individual, company, 

government agency or organization) that manages these assets on their 

behalf. Other legal entities, such as foundations, can undertake similar 

functions to those of a “trust”—which is per se only a legal arrangement—

depending on the national legislation. In certain instances, a fund can be 

established as a statutory authority by law. Whatever legal form is chosen, 

EFs are for the most part private entities that are independent of 

 
98 Environmental Trust Funds, available at 

http://www.undp.org/content/dam/sdfinance/doc/Environmental%20Trust%20Funds%20_%20UNDP.pdf (last 

accessed Apr. 2, 2020). 
99 Ibid. 
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government, although government representatives often sit on their 

governing bodies. 

Governance structure is the typical structure of a trust which is 

composed of a board or steering committee, a small administrative 

secretariat, a technical or advisory committee, a trustee, and an internal 

audit function. An independent unit might be also established to undertake 

the monitoring and evaluation function. 

Financial structure implies that EFs can be structured as endowment 

funds (e.g. the Bhutan Trust for Environmental Conservation), sinking 

funds (e.g. the Brazilian Fund for Biodiversity), revolving funds (the Thai 

Energy Efficiency Revolving Fund), or a combination of the above. A 

sinking fund disburses a share of its capital each year over a defined period 

of time, until it sinks to zero. They are often used to finance projects that 

can generate immediate results. A revolving fund is replenished or 

augmented on a regular basis, usually through fees, taxes or levies. 

Revolving funds are mostly used to channel earmarked public resources. 

An endowment fund operates by allocating a share of the income 

generated by the “endowment”, which is usually composed of (or invested 

in) stocks or other revenue generating assets. Successful EFs often rely on 

a combination of the above structures. 

Capitalization and resource mobilization strategy deals with fund 

sourcing. The first EFs emerged in the early 1990s to manage the capital 

generated from debt-for-nature swaps. Nowadays, the funding comes 

mostly from national governments (whether co-financing or not), 
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multilateral and bilateral aid, NGOs, foundations, lotteries, and 

philanthropic bodies. Some EFs—especially revolving funds—generate 

resources through innovative sources of finance, such as carbon offsets, 

payments for ecosystem services, resource extraction fees, lotteries, etc. 

EFs can also create special accounts to facilitate contributions from donors 

to meet their particular disbursement criteria. The capitalization process 

can be structured in phases and usually determines the lifespan and 

functioning of the trust. 

Fund utilization refers to the grant delivery. EFs do not carry out 

interventions (i.e. environmental projects) directly, but they manage a 

grant portfolio that is allocated to eligible implementing agencies such as 

NGOs, community-based organizations, government agencies, and in 

some cases private sector entities. Grants are allocated via calls for 

proposals or financing windows. Each call clarifies eligibility criteria (e.g. 

NGOs), thematic priorities (e.g. climate resilience), and deadlines. The 

governing body makes decisions on fund allocations or delegates this to a 

technical committee, an administrative secretariat or agent. The trustee 

then distributes the funds to the implementing agencies that have been 

awarded funds. The implementing agencies execute the projects as laid out 

in the grant agreement that is signed with the trustee and report on results. 

In addition to funding for projects, EFs can also provide technical 

assistance and grants to strengthen the institutional capacity of the 

implementing agencies. They can also help to strengthen capacities for 
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national ownership and management of environmental finance.”100 

The five stakeholders in EFs include the (a) contributors or financial 

sponsors, (b) governing body, (c) trustee or administrative agent, (d) 

implementing agencies, and (e) non-financial sponsors.  

The contributor(s) or financial sponsors provide the financial 

resources that capitalize the trust fund. Donors usually sit on the governing 

body and play a critical role in the startup phase of the trust fund. 

The governing body oversees the fund’s operations. A board or 

steering committee (made up of representatives from e.g. ministries, civil 

society organizations, international organizations, and the private sector) 

approves policy and operational guidelines, budget and reporting, directs 

the EF’s strategy, manages partnerships, and oversees the work of the 

trustee. It may or may not take decisions over grant allocations, which 

might be devolved to the secretariat or other bodies. In addition to a board 

or steering committee, a separate technical committee may provide 

substantive reviews of project proposals and the secretariat may manage 

day-to-day operations. 

The trustee or administrative agent manages the financial assets 

transferred to the fund on behalf of the governing body. The trustee 

concludes legal agreements for the fund’s establishment, receives 

financial resources from contributors, and disburses them to the 

implementing entities selected for carrying out programs and projects. The 

 
100 Id.  
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trustee function can either be entrusted to a unit of the fund’s secretariat 

or outsourced to a separate entity in exchange of a service fee. 

Implementing Agencies receive financial resources from the fund’s 

trustee, manage, and report on them to execute projects according to the 

signed grant agreement. NGOs, community-based organizations, and 

governmental agencies are typical implementing agencies. 

The non-financial sponsor(s) refer to international organizations 

and NGOs that can help to carry out feasibility studies, provide capacity 

development, and mobilize prospective donors and funders.”101 

Despite the financial structure of EFs being generally endowment 

funds, sinking funds and revolving funds, there’s no prohibition in placing 

the fund in other types of investment. Short-term investments are usually 

sold after holding them for three years or less. Examples of investment 

vehicles that lend themselves to a shorter investment period include 

stocks, mutual funds, and some bonds and bond mutual funds.102 Medium-

term is an asset holding period or investment horizon that is intermediate 

in nature. The exact period of time that is considered medium term 

depends on the investor's personal preferences, as well as on the asset class 

under consideration.103 Long-term investments are vehicles that one can 

expect to pay off after holding them for a period of several years. When 

investing long-term, one can be more aggressive because there’s a longer 

 
101 Id. 
102 Miriam Caldwell, Are Long-Term or Short-Term Investments Better?, available at https://www.thebalance.com/are-

long-term-or-short-term-investments-better-2385918 (last accessed Apr. 7, 2020). 
103 James Chen, Medium Term, available at https://www.investopedia.com/terms/m/mediumterm.asp (last accessed 

Apr. 7, 2020). 
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time horizon, so one could opt to invest in an aggressive mutual fund to 

get the highest rate of return.104 Thus, whether the Fund should be placed 

in a short-term, medium-term or long-term investment depends on the 

purpose/s for which the Fund will be used. 

Indeed, there are a lot of existing funds for environmental protection 

here in the Philippines and abroad. However, it is necessary to take a look 

at these funds to ascertain whether or not they are effectively and 

efficiently used. Particularly, the purpose of prevention, mitigation, and 

rehabilitation of the environmental effects of a mining operation should be 

looked into on existing funds in the country and in other parts of the world. 

Section 5 – Synthesis 

The literature review reveals that environmental protection is 

everybody’s concern and a global thrust for development. This is shown 

in the promulgation and promotion of the UN SDGs, a universal call to 

action to end poverty, protect the planet, and ensure that all people enjoy 

peace and prosperity by 2030. The US SC has ruled that the EPA can 

regulate greenhouse gases, such as carbon dioxide, as “air pollutants” 

under the Clean Air Act. At the organization level, Sustainability Report 

(SR) has become the vehicle to understand and communicate to various 

stakeholders the environmental, economic, and social initiatives of both 

private and public sector organizations. The SR has advanced into IR as a 

more holistic approach to account and to report the use of six capitals or 

 
104 Miriam Caldwell, Are Long-Term or Short-Term Investments Better?, available at https://www.thebalance.com/are-

long-term-or-short-term-investments-better-2385918 (last accessed Apr. 7, 2020). 
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resources namely: financial, manufactured, intellectual, human, social and 

relationship, and natural. Clearly, the subject matter of environmental 

protection is wide-ranging and pervasive. 

A clear manifestation of the public awareness on environmental 

protection is the existence of legal and regulatory instruments that 

continue to advance over time to meet the evolving and growing demands 

of nations, communities, and societies. In the Philippines, the Constitution 

and several other laws and case laws all support and promote 

environmental initiatives and regulatory actions that are harmful to the 

environment. Indeed, the laws are abundant, including those pertaining to 

climate change, solid waste management, mining, and the like. There are 

also numerous laws institutionalizing government systems and 

empowering government agencies to make the delivery of public services 

fast and responsive. The involvement of LGUs is also paramount as the 

local officials are grounded on the realities of life. 

Funds to support programs and projects on a wide range of social 

and economic services are existing and supported by legal instruments. In 

the MGB alone, there are at least six funds, all of them are public funds.  

It is ironic, therefore, that the mining and other extractive operations 

continue to bring harm and damage to the environment, specifically on 

water resources, air quality, wildlife, forest, soil quality, and climate 

change. What is alarming is that such environmental impacts also lead to 

adverse impacts on health and social and economic spheres of life. Yet, 

the sure thing is that environmental damages are severe and serious. And 



                                                                                                                                                     
  
  

82 

if these are not immediately and holistically acted upon by both the 

government and the private sector, the chance of further devastation is 

high. Clearly, the current environmental state is critical and sober.    

So, there must be a problem somewhere. Are global advocacies and 

standards not cascaded to the mainstream and to the ground? Are laws and 

regulations inadequate to promote and regulate environmental protection? 

Are the national development plans and agenda not well-studied and ill-

prepared? Are government agencies not responding to the needs of the 

community and short of delivering the right and appropriate public 

service? Are government funds inadequate or inappropriately used? Are 

the business entities and the private sector inattentive or uncooperative to 

the main advocacies of the government? There are gaps that should be 

deeply analyzed and studied.  
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CHAPTER III 

METHODOLOGY 

This study employed a combination of normative legal research and 

empirical legal research. Normative legal research refers to the “study of 

the principles of the law, the systematic study of law, research on the 

synchronization of law, the legal history research, and the comparative 

research on law” (Christiani 2016).105 It is a process to find legal rules, 

legal principles, and doctrines of the law to address the legal issues on 

hand. Alternatively, empirical legal research consists of the study of legal 

identification and the study of the effectiveness of the law. It focuses on 

the application of laws in society and deals with the extent to which the 

affected groups comply or not comply with the laws. 

In applying the normative legal research, the researcher examined 

what is written in the law. The main data are legal data or those found in 

authoritative texts such as laws and regulations, case laws, and official 

issuances of government agencies. The researcher reviewed the provisions 

of existing laws that promote environmental protection and provide the 

creation and maintenance of environmental funds. 

In applying the empirical legal research, the researcher explored 

how the laws are implemented or enforced. The data came from non-legal 

 

105 Theresia Anita Christiani. Normative and Empirical Research Methods: Their Usefulness and Relevance in the 

Study of Law as an Object, available at https://www.sciencedirect.com/science/article/pii/S1877042816300660 (last 

accessed Apr. 24. 2020). 

https://www.sciencedirect.com/science/article/pii/S1877042816300660


                                                                                                                                                     
  
  

84 

data, also called social data, in the form of organizational reports, 

processes to implement the laws and other regulations, and strategies, 

programs, and projects of the government agencies and the mining and 

other extractive industries. The researcher reviewed the practices of 

government agencies and the private sector on environmental protection 

and management of funds for the environment. 

Data used are primarily qualitative. In analyzing the qualitative 

data, the researcher used an analytical framework that (a) describes the 

current funds and programs of the government and evaluates their thrust 

on environmental protection, (b) ascertains the legality, propriety, and 

feasibility of establishing the EDF, and (c) identifies the parameters of an 

EDF as a piece of legislation. (Figure 3). 

 

Figure 3.  Analytical Framework of the Study 

 

In analyzing the current funds and programs, the researcher 

gathered relevant reports and government issuances and interviewed key 

informants from the DENR and the MGB. The researcher identified the 

significant parameters in the current funds and programs, specifically in 

terms of (a) types of funds; (b) fund ownership and organizational 

structure; (c) mode of fund generation; (d) contributors to the fund; (e) 
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fund utilization; and (f) fund investment. Further, the researcher analyzed 

the loopholes in the current funds and programs more particularly in terms 

of (a) priority thrust and focus; (b) impact to environmental protection; (c) 

impact to stakeholders; and (d) prospect for future environmental impact.  

To provide rationale for establishing the EDF, the researcher used 

three measures: legality, propriety, and feasibility, each of them with 

specific indicators. 

The legality of the proposed establishment and operation of EDF 

was assessed using five indicators (a) presence of stated or implied 

constitutional provision on the subject matter; (b) existence of laws 

supportive of the subject matter; (c) existence of case-laws supportive of 

the subjective matter; (d) presence of national government issuances; and 

(e) non-violation of any legal instrument or provision.  

The propriety of the proposed establishment and operation of EDF 

was assessed using seven indicators, namely: (a) responsiveness to 

environmental impacts; (b) effectiveness in solving environmental 

problems; (c) creation of socio-economic benefits; (d) promotion of 

ethical standards; (e) conformance to social norms and behavior; (f) 

enhancement of private sector participation; and (g) promotion of 

accountability and transparency. 

The feasibility of establishing and operating the EDF was assessed 

using nine aspects for a project feasibility study, namely: (a) marketing; 

(b) operational; (c) technological; (d) administrative; (e) financial; (f) 

social; (g) economic; (h) political; and (i) ecological. 
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The researcher used a scoring system with scores of 1 to 3, where 1 

is low, 2 is medium, and 3 is high, depending on the level of compliance 

or conformance of the subject matter, which is the proposed establishment 

and operation of EDF, as shown in Table 6. 

Table 6.  Scoring Table for Assessment 

Score Qualitative Rating Description of EDF 

1 Low The subject matter has a minimal level of 

compliance or conformance with the indicator 

(1% to 30%) 

2 Medium The subject matter has more than minimal but 

not entirely significant level of compliance or 

conformance with the indicator (31% to 70%) 

3 High The subject matter has a significant to full level 

of compliance or conformance with the indicator 

(71% to 100% of the measure) 

   

EDF as a piece of legislation was proposed based on five elements 

that are consistent with the international attributes of EFs: (a) legal 

structure, (b) governance structure, (c) financial structure, (d) 

capitalization and resource mobilization strategy, and (e) fund utilization 

or grant delivery. 

To rationalize the legislation of the establishment of the EDF, key 

informant interviews were conducted with officials and employees of the 

MGB and private entities like Philex Mining Corporation, Nickel Asia 

Corporation, and Sun Life Financial Philippines. Also, the researcher 
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looked into the overview and certain characteristics of EFs like the 

Mexican Nature Conservation Fund, the Croatian Environmental 

Protection and Energy Efficiency Fund, the Bhutan Trust Fund for 

Environmental Conservation, the Thai Energy Conservation Promotion 

Fund, and the Brazilian Fund for Biodiversity. 

In the end, the researcher proposed programs and projects that could 

be financed by the EDF in adherence to the concept of the “Green 

Generation”. 
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CHAPTER IV 

RESULTS AND DISCUSSION 

This Chapter is divided into three sections. Section 1 examines the 

funds and programs currently handled by the MGB, analyzes their 

loopholes as a means to respond to the negative impacts of mining and 

other extractive operations, and establishes the need to have an EF focused 

on environmental protection. 

Section 2 assesses the legality, propriety, and feasibility of 

establishing the EDF and forms the rationale for doing so.  

Section 3 details the parameters of the EDF as a subject of 

legislation in terms of elements, stakeholders, and the programs where the 

funds can be used. 

Section 1 – Existing Funds and Programs in the Mines and 

Geosciences Bureau 

  This section provides answers to the following questions: 

a. What are the funds and programs currently handled by the 

MGB and what are their loopholes? 

b. What are the negative impacts of mining and other extractive 

operations? Are there possibilities to respond to these negative 

impacts? 

c. Is there an existing EF for environmental protection in the 

Philippines? 

What are the funds and programs currently handled by the Mines and 

Geosciences Bureau, and what are their loopholes? 
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The main fund handled by the MGB is the CLRF which is an 

environmental guarantee fund mechanism institutionalized to ensure (a) 

just and timely compensation for damages and (b) progressive and 

sustainable rehabilitation for any adverse effect that mining operations or 

activities may cause. Under the CLRF, there are four sub-funds, namely, 

the Environmental Trust Fund (ETF), the MRF, the Mine Waste and 

Tailings Reserve Fund (MWTRF), and the FMRDF. The MRF is further 

subclassified into RCF and MTF. This brings the total number of funds 

into six. All of these funds are public funds. 

Table 7 summarizes the attributes of the funds and programs, 

indicating many similarities, specifically on the type of fund, fund 

ownership and organizational structure in managing the fund, mode of 

fund generation, contributors to the fund, and fund investment. It appears 

that the difference lies only in the utilization of funds, that is, the programs, 

projects, and activities where the funds are spent. 

Table 7.  Attribute Matrix of Current Funds and Programs 

Attributes of 

Current 

Funds and 

Programs 

ETF MRF MWTRF FMRDF 

Type of fund Public Public Public Public 

Fund 

ownership 

and 

organizational 

Government 

under 

MGB; 

following 

Government 

under MGB; 

Regional 

level 

Government 

under MGB; 

following 

CLRF with a 

Government 

under 

MGB; 

following 
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structure CLRF with 

a national 

committee 

and 

multipartite 

monitoring 

committee 

and 

multipartite 

monitoring 

national 

committee 

and 

multipartite 

monitoring 

CLRF with 

a national 

committee 

and 

multipartite 

monitoring 

Mode of fund 

generation 

Fees 

collected 

but no fixed 

amount; 

minimum of 

P50,000 

Fees 

collected per 

quarter  

Fees 

collected 

semi-

annually 

Fees 

accrued 

before the 

end of mine 

operating 

life 

Contributors 

to the fund 

Operating 

mining 

companies 

Operating 

mining 

companies 

Operating 

mining 

companies 

Operating 

contractor 

of permit 

holder 

Fund 

utilization 

Damages 

other than 

mine wastes 

and tailings 

RCF for 

rehabilitation 

activities and 

specific 

mining 

phase, 

including 

research; 

MTF for 

maintenance 

and other 

Payment for 

compensation 

for damages 

caused by 

mining 

operations 

Fund the 

full cost of 

FMR/DP 
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operating 

expenses 

Fund 

investment 

Government 

bank, but no 

options for 

earning 

investments 

Mutually 

acceptable 

depository 

bank, but no 

options for 

earning 

investments 

Government 

bank, but no 

options for 

earning 

investments 

Government 

bank, but no 

options for 

earning 

investments 

     

This paper came up with the following loopholes that require utmost 

attention: 

First, the funds are not focused on environmental protection, per se. 

While these funds and the corresponding programs cover not only the 

post-effects of mining but also while the mining project is on-going, their 

primary thrusts are outside the ambit of environmental protection which is 

the very purpose of an environmental fund. The report of the MGB shows 

that the funds are primarily used for corporate social responsibility 

projects, safety and health programs, and other environmental 

management and leadership activities.  

Second, all the funds are public funds that are subject to 

bureaucratic processes when making the disbursements and are subject to 

COA audit. While accountability is enhanced with strict government rules 

and regulations, there are times when rigidity derails the implementation 

of programs and projects regardless of the plan. Also, the long process of 
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documentation oftentimes delays the release of funds. In the end, the 

achievement of the goals is impaired. 

Third, the opportunity to invest excess funds in innovative and high-

yielding investment products is nonexistent. Given the time value of 

money, the earnings that could be earned from the excess funds deposited 

in government banks are potentially lost. Hence, the fund does not grow 

to meet a larger number of demands that should be funded. 

What are the negative impacts of mining and other extractive operations? 

Are there possibilities to respond to these negative impacts? 

The negative impacts of mining and other extractive operations are 

pervasive and wide. Primarily, the operations of mining and other 

extractive companies impact adversely on the environment. But more than 

the environmental impacts, the impacts of such operations cut across the 

whole aspects of human existence as they affect health conditions as well 

as social and economic aspects of life. 

Mining and other extractive operations provide harm or damage to 

the environment, specifically on water resources, air quality, wildlife, soil 

quality, and climate change. As shown in Table X, these damages are 

serious and severe. They put human life into crucial and critical situations. 

What could be more severe than polluting the air that human beings 

breathe every second of the day? What could be more damaging than 

polluting the water that every individual drink and use in cooking for daily 

existence? How will food production thrive if the soil is contaminated or 

lost because of the chemicals spread by companies that also use the same 



                                                                                                                                                     
  
  

93 

soil for the generation of wealth? 

Table 8.  Environmental Impacts of Mining and Other Extractive Operations 

Water Resources Air Quality Wildlife Soil Quality Climate 

Change 

Acid mine 

drainage and 

contaminant 

leaching 

Mobile 

sources 

Habitat loss Soil 

contamination 

Lost carbon 

dioxide 

uptake for 

forests and 

vegetation 

Erosion of soils 

and mine wastes 

into surface 

waters 

Stationary 

source 

Habitat 

fragmentation 

Soil erosion Carbon 

dioxide 

emissions by 

machines 

Impacts of 

tailing in 

impoundments, 

waste rock, heap 

leach, and dump 

leach facilities 

Fugitive 

emissions 

 Substantial 

sediment 

loading 

Carbon 

dioxide 

emissions in 

the 

processing 

of ore into 

metal 

Impact on mine 

dewatering 

Incidental 

mercury 

releases 

   

 Noise and 

vibration 

   

 

Who can ever forget the Marcopper Mining disaster specifically the 
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one that happened on March 24, 1996, when two to three million tons of 

mine waste leaked into the 26-kilometer long Boac River? Narratives of 

the event state that the plug that sealed the Tapian pit tunnel to the Boac 

River had fractured, releasing mine waste at a rate of 5-10 cubic meters 

per second. The pit contained around 23 million metric tons of mine waste. 

People felt that its immediate effects were disastrous. Flash floods isolated 

villages, agricultural fields were inundated, and the drinking water 

residents relied on was contaminated. Fish, shrimp, and other food sources 

were immediately killed even if they are the main source of livelihood for 

those who do not work for Marcopper. To top it all, the government 

declared the Boac River dead.106 

A subsequent disaster happened on August 1, 2012, when after 

months of recurring leakages, a massive mining spill causing the release 

of 20.6 million tons of toxic tailings into water bodies, occurred at the 

Philex Padcal mine, located in Benguet province. Reports revealed that the 

volume of the spill was ten times larger than the unprecedented 1996 

Marcopper mine disaster. Hence, the Philex mine spill in Benguet has 

become the “biggest mining disaster” in the Philippines in terms of 

volume. It was not the first time that similar incidents were recorded for 

the Padcal mine; there were similar incidents in the 1980s and 1990s.107 

In the Panian mine of Semirara Mining Corporation, a landslide 

 
106 Marcopper Mining Disaster, available at https://www.preda.org/2012/marcopper-mining-disaster (last accessed 

Apr. 24, 2020). 
107 Rouchelle R. Dinglasan, Philex spill ‘biggest mining disaster’ in PHL, surpassing Marcopper – DENR, available at 

https://www.gmanetwork.com/news/news/nation/281988/philex-spill-biggest-mining-disaster-in-phl-surpassing-

marcopper-denr/story (last accessed Apr. 20, 2020). 
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happened on February 13, 2013, in its site in Caluya, Antique killing five 

people and trapping 13 others. Semirara is owned by the Consunji Group 

and is regarded as the biggest and only large-scale coal producer in the 

Philippines.108 Earlier, on November 25, 2012, a large silt spill occurred 

in the Toronto mine of Citinickel Mines and Development Corp. in Narra, 

Palawan. The incident was attributed to lapses of the mine foreman who 

was tasked to drain water from one pond to another. The water from the 

pond, containing toxic tailings, flowed into the Pinagduguan River and 

irrigation canals affecting 6.8 hectares of farm lots and a fishpond.109 

The environmental impacts bear upon the health conditions as well 

as the social and economic life of people (Table 9). Dust and air pollutions 

cause lead and arsenic poisoning which could lead to respiratory illness 

and irritation of the human eyes and skin. Again, water contaminated with 

toxic substances could cause cancer, birth defects among infants, and other 

illnesses.  

Table 9.  Health, Social, and Economic Impacts of Mining  

and Other Extractive Operations 

Health Social Economic 

Dust and air pollution Social divisions Destroyed agriculture 

and fishing due to 

depletion of water 

 
108 Philippines: one mine disaster after another. Statements, available at 

http://www.minesandcommunities.org/article.php?a=12143 (last accessed Apr. 20, 2020). 
109 Citinickel's Toronto Narra mine in Palawan, Philippines, available at https://ejatlas.org/conflict/narra-citinickel-

mine-in-palawan-philippines (last accessed Apr. 20, 2020). 
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Lead and arsenic 

poisoning 

Criminalization Loss of hunting and 

gathering due to 

deforestation 

Respiratory illness Violence Loss of existing or 

potential tourism 

income 

Eye and skin irritation Inadequate 

infrastructure for 

education 

Cost of lost land 

Water contaminated 

with toxic substance 

 Cost of health care 

due to mine-caused 

illness 

Cancer  Cost of replacing 

contaminated 

drinking water 

Birth defects   

Loss of cropland and 

depletion of water 

resource 

  

Decreased food supply 

leading to malnutrition 

  

Indirect health risks   

Infectious diseases   

 

How could the community and the people progress if their 

livelihood and source of income are lost? The depletion of natural 

resources brought about by hazardous mining practices destroys 
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agriculture which is the common source of income in the countryside 

where mining sites are located. Those areas with potential for tourism 

development could lose the opportunity for the people to earn because 

tourists would find the place unattractive and bleak. 

Incidentally, there are possible ways of finding solutions to these 

environmental problems. Prevention and mitigation are both possibilities 

that could significantly derail the adverse effects of mining and other 

extractive operations. Six measures await the government, the business 

sector, and the community to work collectively in toning down the damage 

and destruction to the environment—reclamation, soil treatment, water 

treatment, filling in abandoned mines, bacteria control, and controlling 

smelter emissions.  

In like manner, rehabilitation promises hope in saving the 

environment. The rehabilitation measures include soil stripping, soil 

stockpiling, soil replacement, soil amelioration, and re-vegetation and bio-

diversity reestablishment. All of these preventive, mitigating, and 

rehabilitation measures are under the umbrella of environmental 

protection. 

Clearly, environmental protection is the basic element of natural 

resource conservation and the foundation of sustainable development. It is 

a cross-cutting priority that encompasses measures of prevention, 

mitigation, and rehabilitation. As such, it should be an overarching goal 

and should be supported with appropriate funds. 

Is there an existing Environment Fund for environmental protection in the 
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Philippines? 

In the international landscape, the term “environmental fund” has a 

technical meaning. As earlier mentioned in the Literature Review, EFs 

have four distinct attributes:  

a. They are amounts of money promoted as long-term sources of 

finance for conservation and sustainable development. 

b. They are seen as a way to finance national environmental 

strategies and strengthen the capacity of local environmental 

organizations. 

c. They are tools for leveraging additional resources and cost-

effective instruments for managing funds.  

d. They offer new possibilities for public-private partnerships and 

the decentralization of decision-making. 

Looking at the four major funds that are currently handled by the 

MGB, it can be deduced that, technically, there is no environment fund yet 

existing in the Philippines. 

First, the funds handled by the MGB are amounts of money 

promoted as long-term sources of finance for conservation and sustainable 

development, although, as pointed out earlier, they are not focused on 

environmental protection, per se.  

Second, they are seen as a way to finance national environmental 

strategies and strengthen the capacity of the local environmental 

organization. By intent of the funds, this attribute of an EF is satisfied by 
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those handled by MGB, although the quality of the strategy and the depth 

and outcomes of capacity strengthening need evidence-based research and 

evaluation to come up with an objective conclusion. 

Third, they are NOT tools for leveraging additional resources and 

cost-effective instruments for managing funds because they are public 

funds and there are restrictions on the investment packages where the 

excess money can be placed. 

Lastly, they DO NOT offer new possibilities for public-private 

partnerships and decentralization of decision-making as most programs 

and projects are within the bounds of the government and decision-making 

is confined to the oversight bodies and working committees. Thus, the 

decision-making process is centralized and not participative. 

Therefore, on these bases, it can be deduced that no EF exists in the 

Philippines at the moment. 

Section 2 – Rationale for Establishing the Environmental Defense 

Fund 

This section deals with the legality, propriety, and feasibility of the 

EDF. It answers the following questions: 

a. Is the proposed establishment and operation of the EDF legal? 

b. Is the proposed establishment and operation of the EDF proper? 

c. Is the proposed establishment and operation of the EDF 

feasible? 

Is the proposed establishment and operation of the Environmental 

Defense Fund legal? 
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As earlier defined, legality is the state or quality of being by the law. 

It can be defined as an act, an agreement, or a contract that is consistent 

with the law or state of being lawful or unlawful in a given jurisdiction. 

The term is synonymous with lawfulness.110 

In this study, the researcher used five criteria to establish the legality 

of the subject matter, which is the proposed establishment and operation 

of EDF. The criteria are as follows: (a) presence of stated or implied 

constitutional provision on the subject matter; (b) existence of laws 

supportive of the subject matter; (c) existence of case-laws supportive of 

the subjective matter; (d) presence of national government issuances; and 

(e) non-violation of any existing legal provision or instrument. 

To enable the conduct of an assessment, the researcher used a 

scoring system using scores of 1 to 3, where 1 indicates a low level of 

legality, 2 denotes a medium level of legality, and 3 signifies a high level 

of legality. Table 10 shows the scores, ratings, and descriptions used in 

assessing the aspect of legality. 

Table 10.  Scoring System in the Legality Assessment 

Score Qualitative Rating Description of EDF 

1 Low The subject matter has a minimal level of 

compliance or conformance with the indicator 

(1% to 30%) 

 
110 Hans Kelsen, General Theory of Law and State (2006). 
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2 Medium The subject matter has more than minimal but not 

entirely significant level of compliance or 

conformance with the indicator (31% to 70%) 

3 High The subject matter has a significant to full level 

of compliance or conformance with the indicator 

(71% to 100% of the measure) 

 

The first criterion, stated or implied constitutional provision on the 

subject matter, was assessed with a score of 3 representing a high level of 

legality since the proposed establishment of EDF has some constitutional 

bases. The highest law of the land, the Philippine Constitution, upholds 

the right of people to a balanced and healthful ecology. The Constitution 

also provides that the State has ownership of natural resources as the 

foundation of mineral tenure system allowing exploration, development, 

and utilization of natural resources under the state’s full control and 

supervision. In essence, it promotes any endeavor that will protect the 

environment which is consistent with the intent of the EDF to enhance 

environmental protection. 

The second criterion, the existence of laws supportive of the subject 

matter, had a score of 3 equivalent to a high level of legality because 

several laws are aligned with environmental protection and support the 

allocation of funds to finance such programs and projects. The Climate 

Change Act of 2009 addresses the vulnerability to climate change impacts 

of regions, provinces, cities, and municipalities while the Ecological Solid 

Waste Management Act of 2000 underscores the segregation and 
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collection of solid waste that should be conducted at the barangay level. 

These are indications that they advocate environmental protection on the 

ground. Similarly, the Local Government Code of 1991 upholds LGUs as 

frontline agencies in providing services and facilities related to general 

hygiene and sanitation, beautification, and solid waste collection (for a 

barangay); and solid waste disposal system or environmental management 

system and services or facilities related to general hygiene and sanitation 

(for a municipality). 

The Philippine Mining Act of 1995 deals with the mining operations 

including various measures to protect the environment and areas in which 

mining can be allowed. This is supported by the Reorganization Act of the 

DENR which mandates the DENR to be the primary agency responsible 

for the conservation, management, development, and proper use of the 

country’s environment and natural resources and making the MGB as one 

of the staff bureaus of the DENR. EO No. 79 has institutionalized and 

implemented reforms in the Philippine mining sector, providing policies 

and guidelines to ensure environmental protection and responsible mining 

in the utilization of mineral. 

The third criterion, the existence of case-laws supportive of the 

subject matter, was rated 3 with a rating of a high level of legality. In 

Oposa v. Factoran, the intergenerational responsibility was upheld to 

preserve the rhythm and harmony for full enjoyment of a balanced and 

healthy ecology. In the US, the EPA was given the power to regulate 

greenhouse gases, such as carbon dioxide, as “air pollutants” as reflected 
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in Massachusetts v. EPA. These indicate that there are legal issuances that 

correspond to environmental protection. 

The fourth condition, presence of national government issuances, 

was rated 1 or low level of legality on the part of the EDF since some 

department orders of the DENR have an overlapping scope with the EDF. 

The current funding structure in the MGB poses some threats of 

complexities in the proposal to establish the EDF. 

Lastly, the non-violation of any existing legal provision or 

instrument was assessed as a 2 or medium level of legality as the study has 

certain limitations including the inability of the researcher to fully 

diagnose every provision of relevant laws to establish the level of EDF’s 

conformance. It is accepted that more thorough research should be 

conducted to map the various provisions of every relevant law and ensure 

the absence of any form of violation. 

Overall, the legality of the proposal to establish and operate the EDF 

has a mean score of 2.4, equivalent to 80%, indicating that the proposed 

establishment and operation of EDF has a high level of legality. 

Table 11.  Assessment Rating of EDF Legality 

Criteria Score 
Qualitative 

Rating 

Stated or implied constitutional provision on the  

    subject matter 
3 High 

Existence of laws supportive of the subject matter 3 High 

Existence of case-laws supportive of the subject matter 3 Hgh 
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Presence of national government issuances  1 Low 

Non-violation of any legal instrument or provision 2 Medium 

Mean 2.4  

Percent 80% High 

 

The trend towards environmental protection can be observed both 

in the international and local arena. In the global arena, the SDGs were 

adopted by all UN Member States in 2015 as a universal call to action to 

end poverty, protect the planet, and ensure that all people enjoy peace and 

prosperity by 2030. In the Philippines, the SEC issued SEC Memorandum 

Circular No. 4-2019 which required publicly-listed companies to report 

sustainability and non-financial information. Since many mining 

companies like Philex Mining, Semirara Mining and Power, Nickel Asia 

Corporation, and Benguet Corporation are publicly-listed and thus imbued 

with public interest, they are required to comply with the mentioned SEC 

Memorandum Circular.  

Accordingly, the establishment of an EDF is in line with what the 

mandates of the different laws, i.e. upholding the right of the people to a 

balanced and healthful ecology in accord with the rhythm and harmony of 

nature not only for the present generation but also for generations yet to 

come. With an EDF, there is a fund mainly allotted to environmental 

protection from the harm brought about by mining and other extractive 

operations, i.e. to prevent, mitigate, and rehabilitate the environmental 

impact of such operations. 
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Is the proposed establishment and operation of the Environmental 

Defense Fund proper? 

Propriety is the state or quality of conforming to conventionally 

accepted standards of behavior or morals. It is the quality or state of 

being proper or suitable. It is synonymous with appropriateness. It deals 

with conformity to what is socially acceptable in conduct or speech.111 

To aid the researcher in assessing the propriety of the proposed 

establishment and operation of the EDF, the researcher used the scoring 

system presented earlier in Table 10. Seven indicators were used to assess 

the level of propriety, namely: (a) responsiveness to environmental 

impacts; (b) effectiveness in solving environmental problems; (c) creation 

of socio-economic benefits; (d) promotion of ethical standards; (e) 

conformance to social norms and behavior; (f) enhancement of private 

sector participation; and (g) promotion of accountability and transparency. 

The EDF is one of the many actions that could help the country in 

responding to the adverse impact of mining and other extractive operations 

on the environment. The intention to create the fund primarily focused on 

environmental protection could significantly contribute to the country’s 

achievement of the SDGs, hence, this first criterion is assessed to have a 

medium level of propriety with a score of 2. As previously stated, the 

environmental problems are serious and severe, hence, there is no single 

 
111 Propriety, available at https://www.merriam-webster.com/dictionary/propriety (last accessed Apr. 24, 2020). 

https://www.merriam-webster.com/dictionary/propriety
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solution. But there should be some initiatives that will ultimately help in 

addressing these problems. 

The effectiveness of the EDF in solving environmental problems is 

assessed to have a medium level of propriety with a score of 2 because its 

effectiveness will be contingent on the structure and operating 

mechanisms once the EDF is in place. The goals that will be set 

periodically will be the ultimate basis of assessing effectiveness. However, 

given the good intention of establishing the fund, it is expected that the 

programs and projects will ultimately solve many environmental 

problems. 

There is no doubt that the EDF will be able to create socio-economic 

benefits for the people, the community, and society. While environmental 

protection is the main aspiration, it is a fact that environmental outcomes 

influence significantly the health conditions and the socio-economic 

aspects of life. On this basis, this criterion was assessed at a score of 3 or 

a high level of propriety. 

The EDF will set a high level of ethical standards, but the 

implementation of such standards will depend on the people who will 

oversee and implement the programs and projects on the ground. On that 

basis, the promotion of ethical standards is rated to have a medium level 

of propriety with a score of 2. 

The criterion, conformance to social norms and behavior is rated as 

a high level of propriety with a score of 3. The EDF will be sensitive to 
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the established norms of society and the behavior of people within the 

bounds of its own established values and aspirations. 

One of the main goals of the EDF is to entice the private sector to 

take responsibility for protecting the environment from harm and damage. 

As the EDF is meant to be a private fund, this criterion is assessed to have 

a high level of propriety with a score of 3.  

The promotion of accountability and transparency is assessed to 

have a medium level with a score of 2 since these are part of the 

governance system of the fund. But the implementation will depend on the 

people who will participate in the day-to-day activities, once the fund is 

already established.  

Overall, the EDF is assessed to be a proper approach to protect the 

environment as shown in the mean score of 2.43 with a qualitative rating 

of a high level of propriety. 

Table 12.  Assessment Rating of EDF Propriety 

Indicators of Propriety Score Qualitative Rating 

Responsiveness to environmental impacts 2 Medium 

Effectiveness in solving environmental problems 2 Medium 

Creation of socio-economic benefits 3 High 

Promotion of ethical standards 2 Medium 

Conformance to social norms and behavior 3 High 

Enhancement of private sector participation 3 High 

Promotion of accountability and transparency 2 Medium 

Mean 2.43  

Percent 80.95% High 
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Is the proposed establishment and operation of the Environmental 

Defense Fund feasible? 

Feasibility is the state or degree of being easily or conveniently 

done. It is the attribute of being accomplished or brought about or being 

used or dealt with successfully. It is the possibility that can be made, done, 

or achieved, or is reasonable. It is synonymous with both enforceability 

and practicality.112 

The feasibility of a project is assessed using the following aspects, 

namely: market, operational, technological, administrative, financial, 

social, economic, political, and ecological.  

Market feasibility refers to the presence of demand for the product 

or service and the project’s ability to translate such demand into revenues 

by capturing a deliberately segmented market whose customer experience 

in the project is satisfactory.  

Operational feasibility pertains to the availability of materials and 

labor that are to be transformed into finished products or services through 

a systematic conversion process. It also includes the availability and 

fitness of physical infrastructures such as buildings, pieces of machineries, 

and equipment that are necessary for the conversion process.  

 
112 Feasibility, available at https://www.thefreedictionary.com/feasibility (last accessed Apr. 24, 2020). 

https://dictionary.cambridge.org/dictionary/english/possibility
https://dictionary.cambridge.org/dictionary/english/achieve
https://dictionary.cambridge.org/dictionary/english/reasonable
https://www.thefreedictionary.com/feasibility
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Technological feasibility refers to the accessibility of systems and 

procedures and the corresponding know-how that are appropriate and 

essential in the production of goods or services.  

Administrative feasibility pertains to the presence of an 

organization with the corresponding human resource to handle and 

manage the project thereby providing direction and control mechanisms to 

the overall management of the project. 

Financial feasibility refers to the availability of financial resources 

and the corresponding system to manage them in order to achieve the 

desired returns. 

Social feasibility relates to the acceptability of the project to the 

stakeholders, the community, and the society at large considering the 

benefits that the project can bring to them and the absence of adverse 

effects on the life of the people. 

Economic feasibility refers to the excess of benefits over the costs 

of the project thereby contributing to the welfare or progress of the 

economy. 

Political feasibility relates to the alignment of the project with the 

leadership in a particular locality and the extent to which the project 

adheres to local norms and behavioral standards.  

Ecological feasibility refers to the compliance of the project to 

environmental standards and the quality of measures to mitigate 

environmental risks. 
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To facilitate the assessment, the researcher developed a scoring 

system that classifies the feasibility of the EDF as low, medium, or high 

level of feasibility (Table 13). 

Table 13.  Scoring System in the Feasibility Assessment 

Score Qualitative Rating Description of EDF 

1 Low Meeting very minimal measures in the particular 

aspect (1% to 30%) 

2 Medium Meeting more than minimal but not entirely 

significant measures in the particular aspect (31% 

to 70%) 

3 High Meeting almost all of the measures in the 

particular aspect (71% to 100% of the measure) 

 

In the context that the EDF is a project, the scoring system was 

applied based on the researcher’s assessment of the extent to which the 

EDF is meeting the measures or indicators of a particular aspect. 

The marketing aspect of EDF is assessed as medium with a score of 

2. EDF has a market as it seeks to serve the mining and other extractive 

companies, whose money contributions become the revenue of the fund. 

Such market is well-defined, segmented, and targeted. However, the 

possibility of rejection is not remote. A marketing plan can easily be 

prepared to promote the services offered in the EDF.  

The operational aspect of EDF is assessed as high with a score of 3 

since its core business of generating funds and using them for programs 

and projects can easily be performed. The physical infrastructure 
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requirements in terms of office furniture, and equipment are very minimal, 

in fact, negligible. 

The technological feasibility is assessed as high with a score of 3 

since the technology requirement is simple and can easily be undertaken. 

The software to account for collection and disbursement of funds and in 

the implementation of programs and projects entail simple computer 

software. 

Administrative feasibility is assessed to be medium with a score of 

2 as the official location of the fund, specifically, the organizational unit 

that will safekeep or take custody of the fund is subject to the arrangement 

of the stakeholders. Hence, it is not clearly identified yet, but once it is 

settled, the administration or management of the fund becomes less 

complicated. 

Financial feasibility has a score of 1 with a qualitative rating of low 

since the amount of the fund is not yet established and the bases of the 

fund collection is yet to be determined. On the other hand, the recording, 

reporting, and financial accountability of the financial resources pose 

minimal risks. 

The social acceptability scored 3 with a qualitative rating of high 

since the core business of the fund is genuinely for the benefit of the 

stakeholders and ultimately the community and the people. 

Economic feasibility is assessed as high with a score of 3 since the 

economic benefits that will be derived from the fund will outweigh the 
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cost. The fund could help in restoring economic damages brought about 

by the mining and other extractive operations. 

Political aspect is assessed as 1 with a rating of low since political 

interest of the various stakeholders and turf or territorial issues will come 

in the picture. The private sector managing and making decisions for the 

fund may be infiltrated by political interests and subjectivity. 

Ecological feasibility is rated high with a score of 3 since all the 

intents and purposes of the EDF is for environmental protection and the 

preservation of natural resources. 

In summary, the assessment resulted in an average score of 2.33, 

which is equivalent to 77.78% falling in the bracket of high feasibility. 

Hence, it can be resolved that the EDF is highly feasible.  

  Table 14.  Assessment Rating of EDF Feasibility 

Aspect Score Qualitative Rating 

Marketing 2 Medium 

Operational 3 High 

Technological 3 High 

Administrative 2 Medium 

Financial 1 Low 

Social 3 High 

Economic 3 High 

Political 1 Low 

Ecological 3 High 

Mean 2.33 
 

Percent 77.78% High 
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Section 3 – The Environmental Defense Fund as a Subject of 

Legislation 

The Environmental Defense Fund as a Private Fund 

The EDF is intended to be a private fund, not a public fund. In 

Republic v. Tatlonghari (2015), the term “public funds” was used 

interchangeably with “government funds”. The definition of “government 

funds” is provided under the Revised Administrative Code and PD No. 

1445, to wit:  

“Government funds" include public moneys of every sort and other 

resources pertaining to any agency of the Government.” 

As held in the said case, the phrase "pertaining to any agency of the 

Government" distinguishes government funds from private funds. The 

definition of "government funds" indicates that for any fund to be 

considered government fund or public fund, it must be shown that the fund 

properly belongs to a government agency. 113 Furthermore, the 

determination of the nature of funds is important especially in cases where 

there are allegations that the funds involved are government funds. The 

general rule is that government funds cannot be garnished.114 

In addition, as held in Republic v. COCOFED (2001), public funds 

are those moneys belonging to the State or to any political subdivision of 

the State, more specifically, taxes, customs duties, and moneys raised by 

 
113 Republic v. Tatlonghari, G.R. No. 170458, November 23, 2015. 
114 Ibid.  
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operation of law for the support of the government or for the discharge of 

its obligations.115 Moreover, the SC declared that coconut levy funds 

satisfy the general definition of public funds, to wit: 

1. Coconut levy funds are raised with the use of the police and 

taxing powers of the State; 

2. They are levies imposed by the State for the benefit of the 

coconut industry and its farmers; 

3. Respondents have judicially admitted that the sequestered shares 

were purchased with public funds; 

4. The Commission on Audit (COA) reviews the use of coconut 

levy funds; 

5. The Bureau of Internal Revenue (BIR), with the acquiescence of 

private respondents, has treated them as public funds; and 

6. The very laws governing coconut levies recognize their public 

character. 

Another case on the coconut levy fund as a public fund is Cojuangco 

v. Republic (2012). In the said case, the SC held that the coconut levy funds 

were exacted for a special public purpose. Consequently, any use or 

transfer of the funds that directly benefits private individuals should be 

invalidated. Coconut levy funds partake of the nature of taxes, which, in 

general, are enforced proportional contributions from persons.116 

Thus, as can be gleaned from the abovementioned cases, any fund 

 
115 Republic v. COCOFED, G.R. No. 147062-64, December 14, 2001. 
116 Cojuangco v. Republic, G.R. No. 180705, November 27, 2012. 
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that is NOT a “public fund” or a “government fund” is a private fund. This 

means that a private fund has the following characteristics: 

a. It is a fund not pertaining to any agency of the government; 

b. It is not raised with the use of the police and taxing powers of 

the State; 

c. It is not a levy imposed by the State for the benefit of a particular 

industry;  

d. It is not established through the use of public funds; 

e. It is not subject to COA reviews on the use of such fund; 

f. The BIR does not treat it as a public fund;  

g. The law does not recognize its public character; and 

h. It does not partake the nature of a tax. 

Based from the foregoing, it can be held that, indeed, there are 

advantages in the establishment of the EDF as a private fund on two 

grounds: (a) investment strategy and (b) regulatory and legal requirements.  

Investment Strategy. Since a private fund is owned by private 

individuals, it is much easier to grow the fund by investing it in various 

instruments such as stocks, bonds, commercial debts, real estate, 

infrastructure, precious metals, and other forms of investment. It is clear 

that there is flexibility in choosing the form of investment portfolio. 

Regulatory and Legal Requirements. The regulatory and legal 

requirements are much lesser than what is required for funds that are 

considered as public funds, specifically in financial transactions and 
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reporting that are governed by government rules and regulations. 

Adherence to the bureaucratic processes that oftentimes delay the 

completion of transactions becomes less cumbersome. To say the least, the 

management of fund is not constrained by certain rigid requirements that 

could impair the achievement of environmental protection as a goal.  As a 

private fund, the EDF is not subject to COA audit. 

The Environmental Defense Fund for Public Purpose 

To reiterate, a public fund is that which pertains to any agency of 

the government.117 Thus, by implication, a private fund is any fund not 

pertaining to any agency of the government. To allot such private fund for 

a public purpose is not something which the law prohibits, especially when 

such purpose amounts to upholding the right of the people to a balanced 

and healthful ecology. For such private fund to grow, it must be invested 

and managed privately through a trust fund. 

In Gersip Association v. GSIS (2013), it was held that “a trust fund 

refers to money or property set aside as a trust for the benefit of another 

and held by a trustee”.118 Under the Civil Code, trusts are classified as 

either express or implied. An express trust is created by the intention of 

the trustor or of the parties, while an implied trust comes into being by 

operation of law.  

In Gaston v. Republic Planters Bank (1988), the SC held that a 

resulting trust in the petitioners’ favor cannot be said to have ensued 

 
117 Id.  
118 Gersip Association v. GSIS, G.R. No. 189827, October 16, 2013. 
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because the presumptive intention of the parties is not reasonably 

ascertainable from the language of the statute. The doctrine of resulting 

trusts is founded on the presumed intention of the parties; and as a general 

rule, it arises where, and only where, such may be reasonably presumed to 

be the intention of the parties, as determined from the facts and 

circumstances existing at the time of the transaction out of which it is 

sought to be established. The essential idea of an implied trust involves a 

certain antagonism between the cestui que trust and the trustee even when 

the trust has not arisen out of fraud or any transaction of a fraudulent or 

immoral character.119 In the case of an EDF, the Fund falls under an 

express trust as the parties’ rights and obligations under the said Fund are 

governed by their agreement through a written contract. Therefore, the law 

allows the establishment of a private trust fund in the form of an EDF. 

Aside from the legality of establishing an EDF, it is also important 

to look into the practical side of such establishment. A single fund for the 

prevention, mitigation, and rehabilitation of the harmful effects of mining 

is more efficient as compared to having different existing funds. Although 

existing funds under MGB have specific purposes for which each fund 

may be used, such practice deviates from the purpose of establishing a 

fund which is mainly focused on environmental protection. Under existing 

situation, the funds are allotted not specifically for environmental end but 

for various purposes ranging from infrastructure to social projects like 

 
119 Gaston v. Republic Planters Bank, G.R. No. L-77194, March 15, 1988. 
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livelihood, and education. There is nothing wrong with infrastructure, 

livelihood and education projects; however, the focus on environmental 

protection is not given the utmost priority. With EDF, the focus of the fund 

is environmental protection, i.e. prevention, mitigation, and rehabilitation 

of the harmful effects of mining. Thus, to attain the ends of upholding the 

people’s constitutional right to a habitable and sustainable environment, a 

single trust fund, i.e. a private fund for a public purpose, is necessary. It is 

the most practical and direct way to protect the environment from the harm 

brought about by mining activities. 

Lastly, it is also important to dwell into the feasibility of 

establishing an EDF. With the establishment of a single trust fund solely 

for the purpose of environmental protection, some existing funds under the 

MGB inevitably would have to be abolished as it would be burdensome 

for the mining companies to contribute to various funds. As mentioned in 

the previous pages, only those that overlap with the functions of EDF have 

to be abrogated. 

Parameters and Management of the Environmental Defense Fund 

In the Philippines, existing funds are being managed and controlled 

by MGB. The management of such funds depends on the type of funds. 

As the overarching fund, the CLRF has a national committee consisting of 

the MGB Director as the Chair and the Environmental Management 

Bureau (EMB) Director as the Vice-Chair and members from the Land 

Management Bureau, Forest Management Bureau, Bureau of Soils and 

Water Management, Bureau of Plant Industry, Bureau of Fisheries and 
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Aquatic Resources, and National Irrigation Administration. Specifically, 

the MRF has a committee at the regional level and a multipartite 

monitoring team.  

In contrast, EDF is a private trust fund that is aligned with the 

international practice of establishing EFs.  By nature, EFs involve mostly 

independent grant-making institutions that mobilize, blend and manage 

financial resources for environmental purposes, such as biodiversity 

conservation, protection of wildlife and forests, and climate adaptation and 

mitigation. Thus, EFs which the UNDP recognizes as part of the financing 

solutions in sustainable development are under the management and 

control of private entities rather than by any government agency or 

institution.  

EDF like other EFs will have five elements: (1) legal structure, (2) 

governance structure, (3) financial structure, (4) capitalization and 

resource mobilization strategy, and (5) fund utilization, that is, grant-

delivery (Figure 4).  

 

Figure 4.  Elements of an EF as applied to EDF 
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Legal Structure. It is the legal arrangement wherein donors transfer 

the control of financial assets to a trustee (individual, company, 

government agency or organization) that manages these assets on their 

behalf. In the EDF, donors are the mining companies and the trustee is a 

bank or a financial institution that will manage these assets. The EDF shall 

be handled by a private body which could be under the auspices of the 

Chamber of Mines of the Philippines, a professional association of the 

country’s largest mining, quarrying, and mineral processing companies, 

formed with the aim of promoting the responsible exploration, 

development, and utilization of minerals. 

Governance Structure. It is the typical structure of a trust which is 

composed of a board or steering committee, a small administrative 

secretariat, a technical or advisory committee, a trustee, and an internal 

audit function. An independent unit might be established to undertake the 

monitoring and evaluation function. In the case of EDF, the board or 

steering committee shall approve the policies and operational guidelines, 

budgets and reports, and EDF’s strategy. It will maintain partnerships with 

the trustee and will oversee the trustee’s work. It may or may not take 

decisions over grant allocations, which might be devolved to the 

secretariat or other bodies. A separate technical committee may provide 

substantive reviews of project proposals and the secretariat may manage 

the day-to-day operations. The trustee manages the financial assets 

transferred to the fund on behalf of the governing body. The trustee 

concludes legal agreements for the fund’s establishment, receives 
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financial resources from contributors, and disburses them to the 

implementing entities selected for carrying out programs and projects. 

Financial Structure. EFs can be structured as endowment funds (e.g. 

the Bhutan Trust for Environmental Conservation), sinking funds (e.g. the 

Brazilian Fund for Biodiversity), revolving funds (the Thai Energy 

Efficiency Revolving Fund), or a combination of the above. Any other 

structure may be made for purposes of growing the fund.  

Capitalization and Resource Mobilization Strategy. In the EDF, the 

mining companies provide the financial resources that capitalize the trust 

fund. The capitalization process can be structured in phases and usually 

determines the lifespan and functioning of the trust. EDF can also create 

special accounts to facilitate contributions from donors to meet their 

particular disbursement criteria.  

Fund Utilization. EDF does not carry out interventions (i.e. 

environmental projects) directly, but they manage a grant portfolio that is 

allocated to eligible implementing agencies such as NGOs, community-

based organizations, government agencies, and in some cases private 

sector entities. The grantee shall receive financial resources from the 

fund’s trustee, and report on them to execute projects according to the 

signed grant agreement. The governing body makes decisions on fund 

allocations or delegates this to a technical committee, an administrative 

secretariat or agent. The implementing agency must execute the projects 

only as laid out in the grant agreement with the trustee. 

EDF like other EFs has five stakeholders, namely the: (1) 
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contributors or financial sponsors, (2) governing body, (3) trustee or 

administrative agent, (4) implementing agencies, and (5) non-financial 

sponsors.  

In the application of EFs in the form of an EDF to the Philippine 

setting, the following shall constitute the stakeholders: 

a. Contributors or Financial Sponsors. All the mining companies 

operating in the Philippines shall be contributors or financial 

sponsors. 

b. The Governing Body. The governing body shall be a board or 

steering committee made up of representatives from mining 

companies, civil society organizations, international 

organizations, and the MGB. 

c. Trustee or Administrative Agent. The trustee or administrative 

agent shall be a private bank or a financial institution. 

d. Implementing Agency. The implementing agency can be the 

MGB, and like the EFS, it can also be NGOs, community-based 

organizations, or other government agencies. 

e. Non-Financial Sponsor(s). A non-financial sponsor shall be any 

international donor organization and/or NGO. 

There are basic differences between the funds existing under the 

MGB and the EDF.  

Table 15.  Differences between MGB Funds and EDF 
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MGB Funds EDF 

MGB funds are public funds which are 

managed and controlled by MGB itself. 

Although there is no prohibition that it 

be in the form of a public fund, EDF 

(like other EFs) is in practice mobilized 

by private entities. 

There are various funds being managed 

by MGB. 

EDF is a single fund which is allotted for 

a specific purpose. 

In MGB funds, most stakeholders are 

government agencies or 

instrumentalities; private entities (i.e. 

mining companies) play a role only in the 

fund contribution and get to represent the 

governing body or committee which is 

dominated by representatives of 

government agencies or 

instrumentalities. 

In EDF, the other way holds true, i.e. 

most stakeholders are non-governmental 

entities. 

The trustee in MGB funds is a 

government depository bank. 

The trustee in EDF is a private bank or 

financial institution. 

MGB itself utilizes the fund which it 

manages. 

There is a grant-delivery process to an 

implementing agency, and so the one 

which manages the fund is not the same 

entity which gets to utilize the fund. 

  

The Financial Structure of the Fund and Placement in Secure Investments 

EDF can be structured as a sinking fund, revolving fund, 

endowment fund, or a combination of any of these, depending on the 

specific purpose that may be specifically identified when the fund has been 
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established. A sinking fund disburses a share of its capital each year over 

a defined period of time, until it sinks to zero. They are often used to 

finance projects that can generate immediate results.120 A revolving fund 

is replenished or augmented on a regular basis, usually through fees, taxes 

or levies. Revolving funds are mostly used to channel earmarked public 

resources.121 An endowment fund operates by allocating a share of the 

income generated by the “endowment”, which is usually composed of (or 

invested in) stocks or other revenue generating assets.122 The 

determination as to the form of financial structure shall be resolved by the 

EDF board or committee that will also decide on the amount of 

contribution as such will depend on the specific purpose for which the fund 

is set aside.  

Excess funds may also be invested. Since EDF will be used during 

the life of the mine or extractive operation, investing the Fund in secure 

and safe securities is necessary for it to grow so that the proceeds 

therefrom may be allotted to the Fund’s desired purposes. There are 

different types of investment wherein the Fund may be placed. Since the 

life of a mining operation is 20 to 30 years (or even more, depending on 

the type of mining), it is best to place the Fund in long-term investments. 

However, since part of the aim of the Fund is to prevent and mitigate (not 

 
120 Environmental Trust Funds, available at 
http://www.undp.org/content/dam/sdfinance/doc/Environmental%20Trust%20Funds%20_%20U
NDP.pdf (last accessed Apr. 2, 2020). 
121 Ibid. 
122 Ibid. 
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only rehabilitate) the environmental harm of a mining operation, it is also 

necessary that the part of the Fund be placed in short-term and medium-

term investment for the fulfillment of the immediate purposes of the said 

Fund.  

For short-term investment, part of the Fund can be placed in money 

market. With money market, the interest that may be earned is low, but it 

is still higher compared to deposits on banks. For medium-term 

investment, part of the Fund can be placed in bond funds and government 

securities. Lastly, for long-term investment, the Fund may be placed in 

equity-based products. Again, the determination of how much (or to what 

percentage) should the Fund be placed in short-term, medium-term or 

long-term investment shall be decided by the committee, depending on the 

specific purpose for which the fund is set aside. 

As to instances when a contributor may be refunded the net amount 

or rewarded with principal plus interest, under DENR DAO No. 2010 – 

21, the fund may be returned after the final relinquishment of the mining 

area. Same with the EDF, the Fund may also be returned after the final 

relinquishment of the mining area unless there’s a violation committed by 

a mining company. In short, at the end of a mine operating life, the mining 

company may be refunded the net amount of its fund contribution, i.e. total 

amount of contribution less penalties (if any). If there’s no penalty 

incurred by the mining company, then the principal amount of contribution 

plus interest (if such interest was not totally consumed for the purposes for 

which the fund was established) shall be given to the said company at the 
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end of its operation life.  

Suggested Programs for Which the Fund May be Used 

The very nature of an EDF is centered on the prevention, mitigation, 

and rehabilitation of the environmental harm of a mining operation. These 

measures constitute environmental protection. Prevention and mitigation 

activities go hand in hand as they are taken before there be any 

environmental harm, and if there be already harm, to alleviate such harm. 

If the environmental harm has already occurred to the point that prevention 

and mitigation would be unlikely, then rehabilitation activities must be 

taken. It must be noted, however, that some preventive and mitigating 

techniques can be done as rehabilitation techniques and vice versa.  

Following are samples of preventive and mitigating activities that 

may be undertaken under the EDF: (a) reclamation, (b) soil treatment, (c) 

water treatment, (d) filling in abandoned mines, (e) bacteria control, and 

(f) controlling smelter emissions. Reclamation entails the re-establishing 

of viable soils and vegetation at a mine site. One basic method depends on 

adding lime or other materials that will neutralize acidity plus a cover of 

top soil or suitable growth medium to promote vegetation growth.123 

The soil treatment that the EDF may consider could start from any 

elementary technique in dealing with contaminated soil such as moving it 

to specially designed repositories.124 

On water treatment, the EDF may consider the most common 

 
123 Can we mitigate environmental impacts from mining?, available at https://www.americangeosciences.org/critical-

issues/faq/can-we-mitigate-environmental-impacts-mining (last accessed Apr. 7, 2020). 
124 Ibid. 
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treatment for acidic and metal-bearing waters which is the addition of a 

neutralizing material, such as lime, to lessen the acidity.125 

The filling in of abandoned mines can include flooding the mines 

with water to remove the oxygen necessary to form acid mine drainage 

(AMD), or filling in mines with alkaline materials to prevent the formation 

of acidic water.126 

The EDF may consider bacteria control as an effort to prevent 

AMD. This could include the use of bactericides to kill these bacteria, or 

the addition of organic waste to provide an alternative energy source for 

some of these bacteria and produce oxygen-free conditions that prevent 

the formation of sulfuric acid.127 

In controlling smelter emissions, the EDF should understand that 

modern smelting technology has met this challenge by radically reducing 

the quantity of emissions. Using technology developed by the Finnish 

company Outokumpu, this smelter has lessened sulfur dioxide emissions 

to 95 percent of previous permitted levels. This smelter, which came 

online in 1995, is the cleanest in the world. It captures 99.9 percent of the 

emitted sulfur.128 

Suggested rehabilitation activities that may be undertaken under the 

EDF include (a) soil stripping, (b) soil stockpiling, (c) soil replacement, 

 
125 Ibid. 
126 What can be done to prevent or clean up acid mine drainage?, available at 

https://www.americangeosciences.org/critical-issues/faq/what-can-be-done-prevent-or-clean-acid-mine-drainage (last 

accessed Apr. 7, 2020). 
127 Ibid. 
128 Can we mitigate environmental impacts from mining?, available at https://www.americangeosciences.org/critical-

issues/faq/can-we-mitigate-environmental-impacts-mining (last accessed Apr. 7, 2020). 
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(d) soil amelioration, and (e) revegetation and biodiversity re-

establishment. 

Under the EDF, soil stripping should remove all materials that are 

suitable for supporting plant growth.129 On the other hand, stockpiling 

would involve removing the topsoil (the A and B horizon of the soil). 

When a mining project is complete, the soil is re-spread to allow for the 

establishment of plants.130  

Regarding soil replacement, the soil horizons should be replaced in 

the same sequence in which they are dismantled. Thus, the usable subsoil 

substance is replaced on the reshaped soil, the underlying topsoil material 

(stripped from depths of 100 to 400 mm) is replaced next and, lastly, the 

surface 100 mm of soil is replaced to return the seed bank and ensure 

natural revegetation with the species that were originally in the area. 131 

In undertaking soil amelioration, the EDF should understand that 

replaced soils require both physical and chemical amelioration. From the 

physical perspective, this is because the actions of soil removal, 

stockpiling and replacement result in high levels of soil compaction.132 

Concerning revegetation and biodiversity re-establishment the EDF 

should consider that the foremost objective of rehabilitation is to restore 

 
129 Chamber of Mines of South Africa, GUIDELINES FOR THE REHABILITATION OF MINED LAND, available at 

https://www.mineralscouncil.org.za/work/environment/environmental-resources/send/26-environmental-resources/349-

rehabilitation-guidelines-29november (last accessed Apr. 8, 2020). 
130 Patti Strohmayer, Soil Stockpiling for Reclamation and Restoration activities after Mining and Construction, 

available at https://conservancy.umn.edu/bitstream/handle/11299/59360/4.7.Strohmayer.pdf?sequence=1 (last accessed 

Apr. 8, 2020). 
131 Chamber of Mines of South Africa, GUIDELINES FOR THE REHABILITATION OF MINED LAND, available at 

https://www.mineralscouncil.org.za/work/environment/environmental-resources/send/26-environmental-resources/349-

rehabilitation-guidelines-29november (last accessed Apr. 8, 2020). 
132 Ibid. 
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the land to a potential similar to what it had before the activity started. 

Thus, trees can be used to conceal visible structures and shrubs and grass 

can be used to blend the structures in with the environment and to prevent 

dust problems.133 

Once the EDF is in place, these environmental protection activities 

shall contribute significantly to the country’s achievement of SDG, 

specifically the sixth goal on clean water and sanitation, eleventh goal on 

sustainable cities and communities, and thirteenth goal on climate action. 

Indirectly, they will also promote the third goal on good health and well-

being, eight goal on decent growth and economic growth, and twelfth goal 

on responsible consumption and production. 

In this day and age, turning “green” revolutionizes the different 

industries around the globe. This includes “green mining” through “green 

technology”. Green mining is defined as technologies, best practices, and 

mine processes that are implemented as a means to reduce the 

environmental impacts associated with the extraction and processing of 

metals and minerals.134 It includes the reduction of greenhouse gases, 

selective mining methods to lessen the ecological footprint, and reduction 

in chemical use. Relatively, green technology refers to technology that 

limits or reverses the effects of human activity on the planet.135 When 

 
133 Thembi Madalane, THE OBLIGATION TO REHABILITATE MINING AREAS: POST MINING ACTIVITIES, 

available at https://pdfs.semanticscholar.org/c368/cee3bb989f0a9cb2492ee6b65d4d2c7052a5.pdf (last accessed Apr. 8, 

2020). 
134 Eco-friendly mining trends for 2014, available at https://www.mining-technology.com/features/featureenvironment-

friendly-mining-trends-for-2014-4168903 (last accessed Apr. 22, 2020). 
135 Stacy Corneau, How Can Technology in Mining Protect the Environment?, available at 

https://www.igfmining.org/how-can-technology-in-mining-protect-the-environment (last accessed Apr. 22, 2020). 

https://www.igfmining.org/how-can-technology-in-mining-protect-the-environment/
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applied to the mining operation, it means technology that will reduce 

carbon emissions in operations and mitigate adverse environmental 

impacts, including the use of minerals and metals that support a transition 

to low-carbon technologies such as solar panels or wind power.136 

Green technologies in mining include mining from tailings, dust 

suppression techniques, liquid membrane emulsion technology, sulfuric 

acid leaching extraction process, impermeable tailings storage, and choice 

of ventilation and diesel engines.137 Not all of these technologies are likely 

adopted in a mining operation, but employing one certainly reduces the 

negative environmental impact of mining. 

Environmental protection itself contributes to economic growth.138 

Making and selling air pollution control technologies in power plants and 

motor vehicles can create income and jobs. The same is true with sewage 

and water treatment facilities, solar cells, and windmills. Without a doubt, 

whoever invents a 1,000-mile high capacity battery that will power electric 

cars someday will become very, very rich, and indeed, environmental 

amenities are worth money.139  

The State of California recognizes the importance of environmental 

policies in promoting economic growth. Advocates of economic growth 

in California rightly see that regulations have opened doors for innovative 

 
136 Ibid.  
137 Environmentally Sensitive "Green" Mining, available at 

https://web.mit.edu/12.000/www/m2016/finalwebsite/solutions/greenmining.html (last accessed Apr. 23, 2020). 
138 Steve Cohen, SUSTAINABILITY: Economic Growth and Environmental Sustainability, available at 

https://blogs.ei.columbia.edu/2020/01/27/economic-growth-environmental-sustainability (last accessed Apr. 23, 2020). 
139 Ibid. 
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businesses and reduced costs for citizens and enterprises alike.140 Smart 

environmental policies in California contribute to economic growth. With 

the state’s promotion of renewable energy, more than 500,000 people are 

employed in the state’s growing renewable energy sector. The state’s 

Advanced Clean Cars Program and its zero-emission mandates have led 

Californians to buy or lease more than 200,000 pure electric vehicles. The 

state’s energy-savings program, building codes, and appliance efficiency 

standards have reduced the energy bills of Californians by nearly $90 

billion and have also saved the expense of constructing what could have 

been up to 50 new power plants.141 

With green technology in mining, the mining operation will be more 

efficient, and the environmental impacts of such operation will be 

mitigated. The question is, “Can developing countries afford green 

technology in mining?” The answer is YES. Developing countries often 

receive foreign direct investment for large-scale mining operations. 

Foreign investments are allowed by the Constitution and the Foreign 

Investments Act of 1991. The Constitution thus provide that the State shall 

regulate and exercise authority over foreign investments within its national 

jurisdiction and in accordance with its national goals and priorities.142 

Moreover, the Foreign Investments Act of 1991 supports investments from 

foreign individuals, partnerships, corporations, and governments to 

 
140 HOW ENVIRONMENTAL POLICIES CAN PROMOTE ECONOMIC GROWTH, available at 

https://scholars.org/contribution/how-environmental-policies-can-promote-economic-growth (Apr. 23, 2020). 
141 Ibid.  
142 PHIL CONST. art. XII, § 10 
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significantly contribute to national industrialization, and socioeconomic 

development to the extent that the foreign investment is allowed by the 

Constitution and other relevant laws.143  

In the Philippines, the Department of Science and Technology 

(DOST) launched the green mining technology for small-scale miners in 

2016. However, there is no such thing as to large-scale miners. Green 

mining through green technology must be explored by the Philippine 

Government in order to uphold its mandate of environmental protection. 

Apart from projects and initiatives necessary for environmental protection 

during the life of a mining operation, restoration of the mine site (after the 

end of life of a mining operation) into something sustainable is also an 

essential step for environmental protection. There are various schemes to 

transform unusable land into a meaningful land. The mine site may be 

 
143 Republic Act No. 7042 June 13, 1991, available at 

https://www.lawphil.net/statutes/repacts/ra1991/ra_7042_1991.html (last accessed Apr. 25, 2020). 

PITTSBURGH BOTANIC GARDEN, available at 

https://www.pittsburghgardentrail.com/pittsburgh-botanic-garden 
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converted into a botanical garden, farms, tropical biomes, and many other 

sustainable initiatives.  

The Pittsburgh Botanic Garden. It was built on land riddled with 

abandoned coal mines in Oakdale, Pennsylvania in the US. Acid mine 

drainage had polluted the pond in the Woodlands so that neither plants or 

animals could live in the pond which at pH 2.9 had an acidity similar to 

vinegar.144 Today, acres of forest that were farmed, logged, and mined are 

coming back to life with healthy trees, inviting trails, forested slopes, and 

open meadows. 

 

 
144 The Pittsburgh Botanic Garden – A Story of Reclamation, available at http://pittsburghbotanicgarden.org/a-

reclamation-story (last accessed Apr. 22, 2020). 

Turning Appalachia’s Mountaintop Coal Mines Into Farms, available at 

https://civileats.com/2018/01/12/the-hopeful-work-of-turning-

appalachias-mountaintop-coal-mines-into-farms 

Turning Appalachia’s Mountaintop Coal Mines Into Farms, available at 

https://civileats.com/2018/01/12/the-hopeful-work-of-turning-

appalachias-mountaintop-coal-mines-into-farms 
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Turning Appalachia’s Mountaintop Coal Mines into Farms. In 

Mingo County, West Virginia in the US, Refresh Appalachia, a social 

enterprise that partners with Reclaim Appalachia, converted post-mine 

lands into productive and profitable agriculture and forestry enterprises 

that could be scaled up to put significant numbers of people in layoff-

riddled Appalachia back to work.145 

  

Eden Project. It is a dramatic global garden housed in tropical 

biomes that nestle in a crater the size of 30 football pitches in Cornwall, 

England.146 It contains the Rainforest Biome - the world's largest 

greenhouse. No one would even notice this biome was used as a former 

kaolinite mine site.  

 
145 Turning Appalachia’s Mountaintop Coal Mines Into Farms, available at https://civileats.com/2018/01/12/the-

hopeful-work-of-turning-appalachias-mountaintop-coal-mines-into-farms (last accessed Apr. 22, 2020). 
146 Eden Project, available at https://www.visitcornwall.com/things-to-do/attractions/south-coast/st-austell/eden-project 

(last accessed Apr. 22, 2020). 

The Eden Project: Cornwall, England, available at 

https://www.gonomad.com/89333-the-eden-project-cornwall-england 
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Many other innovative projects that “breathe new life” from a 

lifeless mine site may be pursued. The sky is the limit when it comes to 

restoring a mine site into something more sustainable. Indeed, 

environmental protection is a product of liberty and prosperity. Upholding 

the right of people to a balanced and healthy ecology liberates people from 

the shackles of a degraded environment, hampering the sustainable living 

of all living creatures. Relatively, boosting the economy through foreign 

direct investment and providing jobs to people through the advent of green 

mining and green technology provides prosperity to the government and 

its people. 

Now is the time to change the status quo. The government and the 

private sector should take a firm stand in environmental protection. For if 

not now, when? If not this generation, then which generation? It is now. It 

is this generation, the Green Generation, the driving force behind solving 

environmental issues.147 

 

 

 

 

 

 

 

 
147 Owen Glubiak, Are you ready for the ‘Green’ Generation?, available at https://www.eetimes.com/are-you-ready-

for-the-green-generation (last accessed Apr. 27, 2020). 



                                                                                                                                                     
  
  

136 

CHAPTER V 

CONCLUSIONS AND RECOMMENDATIONS 

Conclusions 

 The main purpose of this study is to determine the legality, 

propriety, and feasibility of establishing an EDF to prevent, mitigate, and 

rehabilitate the environmental impact of mining and other extractive 

operations before, during, and after the conduct of the said operations.  

At the outset, the paper enunciated that mining and other extractive 

operations are exploiting the natural resources that could bring harm to the 

people and the community. This contention is supported by the review of 

related studies corroborating that mining and other extractive industries 

could harm the environment which subsequently can have adverse effects 

on people’s health as well as their social and economic aspects of life. 

Largely, mining adversely impacts on water resources, air quality, 

wildlife, soil quality, and climate change. Health hazards brought about by 

these industries include arsenic poisoning, respiratory illnesses, and skin 

and eye irritation. Mining also poses indirect health risks in the form of 

infectious diseases. The social impacts of mining projects include social 

divisions, criminalization, and violence, and inadequate infrastructure for 

education. The mines also bring long-term economic losses in the form of 

destroyed agriculture and fishing due to contamination or depletion of 

water, loss of hunting and gathering due to deforestation, loss of existing 

or potential tourism income because the area is no longer attractive to 

tourists, cost of lost land, and the like. 
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Incidentally, there are means to prevent, mitigate, and rehabilitate 

these environmental impacts. However, environmental protection should 

be a deliberate effort that should be undertaken by both the government 

and the business sector. As such, programs and projects on environmental 

protection need fund. 

Currently, there are at least four funds being managed by the MGB. 

However, the study found out that the funds are not focused on 

environmental protection, per se as they are spread over corporate social 

responsibility projects, safety and health programs, and other 

environmental management and leadership activities. Also, all the funds 

are public funds that are subject to bureaucratic processes when making 

the disbursements and are subject to COA audit. Furthermore, the 

opportunity to invest excess funds in innovative and high-yielding 

investment products is nonexistent. Hence, the fund does not grow to meet 

a larger number of demands that should be funded. 

Technically, there is no environment fund yet existing in the 

Philippines, in the way the concept of environmental fund is used globally. 

The study found out that the funds handled by the MGB are promoted as 

long-term sources of finance for conservation and sustainable 

development, although, as pointed out earlier, they are not focused on 

environmental protection, per se. They are seen as a way to finance 

national environmental strategies and strengthen the capacity of the local 

environmental organization. However, the quality of the strategy and the 

depth and outcomes of capacity strengthening need evidence-based 
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research and evaluation to come up with an objective conclusion. Also, 

these funds are NOT tools for leveraging additional resources and cost-

effective instruments for managing funds because they are public funds 

and there are restrictions on the investment packages where the excess 

money can be placed. Lastly, they DO NOT offer new possibilities for 

public-private partnerships and decentralization of decision-making. 

Thus, the decision-making process is centralized and not participative. 

The study assessed the legality, propriety, and feasibility of the 

proposed establishment and operation of the EDF using a scale of 1 to 3, 

where 1 has a qualitative rating of low, 2 is medium, and 3 is high. The 

research found out that the proposed establishment and operation have a 

high level of legality, propriety, and feasibility as shown in the Mean score 

2.38 (79.37%) with a qualitative rating of high.   

 Mean Score Equivalent Percent Qualitative Rating 

Legality 2.40 80.00 High 

Propriety 2.43 80.95 High 

Feasibility 2.33 77.78 High 

Grand Mean 2.38 79.37 High 

    

Thus, the is a rationale to establish and operate the EDF as a 

monetary contribution of mining and extractive companies to a fund for 

the rehabilitation affected by their mining and extractive operations. The 

EDF shall be handled by a private body which could be under the auspices 

of the Chamber of Mines of the Philippines. The trustee shall be a bank or 
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a financial institution that will manage the assets and will be chosen based 

on the value that is most advantageous to the fund. 

The Fund shall not be treated as tax or levy. It shall be invested in 

secure and safe securities such as green bonds managed by an independent 

third party such as a bank or other financial institutions that will serve as 

the trustee. Such trustee shall be chosen based on the most advantageous 

value or benefit. Interest earned, payouts, or return of contribution shall 

not be subject to any tax.  

The board or steering committee of the EDF shall approve the 

policies and operational guidelines, budgets and reports, and EDF’s 

strategy. It will maintain partnerships with the trustee and will oversee the 

trustee’s work.  

The purpose of the Fund, which environmental protection, shall be 

laid out specifically in the law. However, the amount of contribution from 

donors shall be determined in the Implementing Rules and Regulations, 

once the law is approved.  

Suggestions for preventive and mitigating activities include (a) 

reclamation, (b) soil treatment, (c) water treatment, (d) filling in 

abandoned mines, (e) bacteria control, and (f) controlling smelter 

emissions. On the other hand, the suggested rehabilitation activities that 

may be undertaken include (a) soil stripping, (b) soil stockpiling, (c) soil 

replacement, (d) soil amelioration, and (e) revegetation and biodiversity 

re-establishment.  Incentives shall be given to companies that will adopt 

“green mining” through “green technology” as a means to reduce the 



                                                                                                                                                     
  
  

140 

environmental impacts associated with the extraction and processing of 

metals and minerals. 

Recommendations 

 Based on the data gathered and the analysis conducted, the 

researcher recommends the following: 

1. Conduct of a more thorough research for legislative action. This 

study recommends to the honorable members of the House of 

Representatives to consider in their legislative agenda the 

conduct of a comprehensive research for purposes of coming up 

with a bill on the establishment and operation of the 

“Environmental Defense Fund”. Such research shall cover 

consultation with both the private businesses and the 

government agencies involved in mining and other extractive 

industries. 

2. Crafting of a bill on the “Environmental Defense Fund”. The 

legislative research shall be the basis of coming up with a bill, 

titled “An Act Establishing an Environmental Defense Fund 

through the Contribution of Mining Companies and Other 

Extractive Industries”. 

3. Rationalize the current funds and programs handled by the MGB 

by abolishing the “Rehabilitation Cash Fund” and the 

“Environmental Trust Fund”. 

4. Once the law is passed, provide the amount of the monetary 

contributions and other elements based on the established 
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purposes of the “Environmental Defense Fund” in the 

Implementing Rules and Regulations (IRR). 
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APPENDICES 

Appendix 1 – Nickel Asia Corporation Interview Photos 
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Appendix 2 – Mines and Geosciences Bureau Interview Photos  

 

 


