
PEACE AND PROSPERITY: IHL COMPLIANCE AND 
PEACEMAKING AS THE WAY FORWARD TOWARDS 

ACHIEVING LASTING PROSPERITY AND FULL 
REALIZATION OF LIBERTY FOR ALL  

Francis Eldon G. Mabutin* 

 

ABSTRACT 

A common concern of businesses and investors in general is 
the political and economic stability in a country or locality. 
While, in the same breath, lack of economic opportunities 
provide a fertile ground for armed insurgencies to thrive. 
Thus, the existence of armed conflict in a given locality 
effectively stunts economic development which lead to 
limiting civil liberties and vice versa. These two concepts, 
while distinct, are inextricably intertwined. 

In the Philippines, armed conflict between the Government 
of the Republic of the Philippines (GRP) and the Communist 
Party of the Philippines–New People’s Army–National 
Democratic Front of the Philippines (CPP-NPA-NDFP) is 
considered one of the longest-running insurgencies in the 
world and has resulted in numerous casualties among the 
military forces of both parties as well as that of civilians 
caught in the crossfire. The war between the two opposing 
armed factions has left investors jittery and even 
disinterested due to the instability and lack of prospects in 
some parts of the country, brought about by the presence of 
armed conflict. 

As part of the peacebuilding process towards national unity 
and economic development, the GRP set up negotiations 
with the NDFP and resulted in the Joint Agreement for the 
Safety and Immunity Guarantees (JASIG) and the 
Comprehensive Agreement for the Respect for Human 
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Rights and International Humanitarian Law (CARHRIHL) 
being duly agreed upon by both parties as part of the 
peacebuilding agenda. Through the CARHRIHL, the Joint 
Monitoring Committee (JMC) was created and has been the 
sole body tasked with monitoring, receiving, and 
investigating complaints of violations of international and 
domestic human rights and humanitarian laws by both 
actors. However, despite the existence of the JMC and other 
IHL compliance mechanisms, violations of human rights and 
IHL persist, and in some cases, have even increased, thus 
worsening the prospects of peace. 

This paper explores the peace process between the GRP and 
the NDFP and the efforts that have been made to ensure 
compliance with human rights and IHL, the problems 
encountered therein, and how IHL compliance has 
contributed to the peacebuilding process overall. It will also 
cull ideas and solutions from other jurisdictions to issues 
similarly faced in the Philippine context, and lessons that can 
be applied to the armed conflict in the country. It also 
proposes the framework of jus post bellum in the achievement 
of sustainable peace, with the conclusion of peace 
negotiations as the most effective way of ensuring 
compliance with IHL and in the long run, fostering an 
environment conducive to economic prosperity and political 
liberties. 

“Our people need both justice and jobs, freedom 
and food, integrity and investments, ethics and 

economics, democracy and development; in short, 
liberty and prosperity under the rule of law.” 

- Chief Justice Artemio V. Panganiban1 

 

 
1 Chief Justice Artemio V. Panganiban, Towards a Just World Society, THE PERSONAL WEBSITE 
OF RETIRED CHIEF JUSTICE ARTEMIO V. PANGANIBAN, May 8, 2008, at 
https://cjpanganiban.com/2008/05/08/towards-a-just-world-society/ 



Page 3 
 

TABLE OF CONTENTS 
 
 
 
 
 
Introduction Page 4 

I. Background Page 10 

II. Problems of Enforcement Page 15 

III. The Joint Monitoring Committee and 

other IHL Mechanisms 

Page 20 

IV. The Foreign Experience Page 26 

V. Conclusion Page 40 

Final Word Page 49 

 
 
 
 
  



Page 4 
 

INTRODUCTION 

A common concern of businesses and investors in general is the 
political and economic stability in a country or locality. Enterprises 
rarely thrive in conflict-stricken areas and where there is constant 
disruption of political and economic life. After all, businesses thrive in 
stability and constancy. On the other hand, members of society who 
are unable to participate in the economy and politics by reason of their 
standing in life being structurally disenfranchised incentivizes going 
against the system, and, worse, using armed means to assert their 
interests and put their interests at the forefront. Thus, it is clear that 
prevention and/or resolution of armed conflict in an area, i.e. 
peacemaking, must be made before economic benefits can be reaped 
by reason of investor confidence in a country or locality. In the same 
vein, economic prosperity and political liberty of each individual is 
necessary to prevent disenfranchisement and future conflicts. 

Economic prosperity and peacebuilding are distinct yet 
intertwined concepts and one is necessary for the flourishing of the 
other. As Justice Carpio put it in his Separate Concurring Opinion in 
Province of North Cotabato vs. Government of the Republic of the Philippines 
Peace Panel on Ancestral Domain (GRP), “no nation can progress and 
develop successfully while facing an internal armed conflict.”2 

On the other hand, from a dialectical materialist perspective, it is 
believed that many of the developments in human society were results 
of intense conflicts and were usually manifested in the form of war. 
For primitive communal societies, it was through the scarcity of 
resources that one caveman fought another and that they learned that 
common industry would yield them more strength than individual 
efforts, until it became systematic to the point that it had eventually 
involved into master-slave societies. With the slave revolts in different 
societies, it gave birth to feudal societies, the determining factor  of 
which was the access to production and individual producer 
productivity. When peasants became fed up with the excesses of their 
feudal lords and the wide gap in income distribution, they once again 

 
2 Province of North Cotabato v. Government of the Republic of the Philippines Peace Panel on 
Ancestral Domain (GRP), 568 SCRA 402. 
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revolted, and the artisans and mercantilists took the helm in fostering 
capitalist societies. Upon realization that capitalism was no better than 
feudalism, workers desired to smash the bourgeois state machinery 
and gave birth to socialist countries on their way to an international 
communist movement.  

When nation-states came into existence, so did their desire to 
accumulate wealth and power for themselves. They set out to conquer 
foreign lands in the name of their Sovereign, and set out the path for 
colonial rule in countries that did not practice such. People native to 
the Americas, Asia, Africa, and even Oceania, were killed, subdued, 
and subjugated under colonial rule. Centuries would pass before 
eventually these natives would reach their tipping point and drive out 
their colonial masters out of their territories largely through armed 
uprisings on a national scale. These natives, unbeknownst to them, 
were actually setting the legal basis for what would legal institutions 
call the right to self-determination. 

As legal institutions and legal theories became more developed, 
so did the concept of the right of self-determination and the means to 
fully realize it.  As some authors would put it— 

“With the progressive development of the people's right to self-determination, 
it became legally possible to justify the international characterization of civil 
wars, without negating the principle of noninterference. First, the right of self-
determination is ascribed to a people, such that said possessor of an 
international right must necessarily be an international person in order to 
assert and enjoy that right. Second, wars of national liberation were deemed 
the politico-military assertion of the right to self-determination. A liberation 
movement, therefore, is asserting an international right against a state, 
which by denying them that right, is in breach of international obligations. 
Third, the use of armed force to deny a people of their right to self-
determination is an act of aggression and entitles the party thus aggrieved to 
legitimately resort to armed means to resist such forcible denial of their right 
to self-determination.”3 (Emphasis supplied, citations omitted) 

Thus it would appear that the war of national liberation waged 
by Vladimir Ilych Ulyanov (or commonly known as Lenin) and the 
Bolsheviks was the first exercise of the right to self-determination in a 

 
3 Raul C. Pangalangan & Elizabeth H. Aguiling, The Privileged Status of National Liberation 
Movements under International Law, 58 PHIL. L.J. 44, 53 (1983). 
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communist framework, grounding it on the right of the peoples to 
liberate itself from the oppressive rule of the current regime and 
imperialist control of their resources and establish a more democratic 
form of government—the proletarian government. Other nations 
would then follow the USSR’s lead. 

Despite the tight leash of capitalist US, the Philippines was not 
spared from the sphere of influence of these communist-led countries. 
After their exposure trip to Russia and the Communist Party of the 
Soviet Union, Crisanto Evangelista and several others established the 
Partido Komunista ng Pilipinas (PKP) and also launched a national 
liberation movement from the colonial influence of the US and other 
countries and had its armed wing Hukbong Mapagpalaya sa Bayan 
waging armed struggle. Due to several ideological, political, 
organizational, and military errors, however, the local communist 
armed revolution eventually ran out of steam. 

A communist revolution would only resurge on December 26, 
1968 when a young professor Jose Maria Sison would convene like-
minded people and form the core of the Partido Komunista ng Pilipinas 
(PKP) or the Communist Party of the Philippines (CPP), this time with 
a Marxist-Leninist-Maoist ideological standpoint. Three months after, 
or on March 29, 1969, the Bagong Hukbong Bayan (BHB) or the New 
People’s Army (NPA) was founded. It would turn out that the 
communist armed revolution launched by the PKP-MLM and BHB 
would be the world’s longest-running communist revolution, in large 
part due to the Marcos dictatorial rule and the failed governance of 
Aquino and her successors. In the course of more than half-century 
armed struggle, more than 40,000 have died from the ranks of the 
military, police, NPA, and civilians. With the constant firefighting, 
many have been internally displaced several times over. This armed 
conflict would produce human rights and IHL violation from both 
sides, with little to no redress for these violations. 

In order to foster peace in pursuit of political, economic, and 
social stability in the country, the Government of the Republic of the 
Philippines (GRP) have engaged the revolutionary forces, through the 
National Democratic Front of the Philippines (NDFP), in peace 
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negotiations with the governments of the Netherlands, Belgium, and 
Norway acting either hosts or third-party facilitators. These talks cover 
four substantive agenda: (1) respect for human rights and international 
humanitarian law; (2) socio-economic reforms; (3) constitutional and 
political reforms; and (4) cessation of hostilities. It was only on March 
16, 1998, roughly 6 years after the start of the formal peace negotiations 
that the first substantive agenda was agreed upon with the 
Comprehensive Agreement on the Respect for Human Rights and 
International Law (or CARHRIHL, for brevity) being adopted by both 
parties and put forth the commitments of both parties to respect 
human rights and international humanitarian law in the armed conflict 
between the GRP and the revolutionary forces, and establish the Joint 
Monitoring Committee (JMC) to monitor rights abuses from both sides. 

This study is concerned with the fulfillment of the first agenda, 
that is, how both the GRP and the NDFP has complied with their 
obligations under the CARHRIHL and how the Joint Monitoring 
Committee and other IHL compliance mechanisms have contributed 
to the compliance of both parties with International Humanitarian 
Law (IHL) and the sufficiency of existing mechanisms for both parties 
to observe IHL as well as both parties’ pursuit of peace in the long 
term. 

 It is argued in this paper that the current mechanisms and 
institutions governing the conduct of warfare in the Philippine context 
is not sufficient, since only monitoring has been agreed upon by both 
parties but not so much the method of enforcement and dispute 
settlement regarding claims of violations of IHL. Furthermore, the 
existence of domestic IHL mechanisms are heavily subjected to and 
contemporaneous with developments in the peace process that 
constant monitoring is made impossible, especially if peace talks break 
down. Thus with the confluence of the two phenomena, it effectively 
disincentivizes adherence to and observance of IHL. It is also posited 
in this paper that while IHL compliance mechanisms may be had 
independent of the progress of the peace negotiations, better 
compliance with IHL is inextricably linked to the earnestness of both 
parties in the peace negotiations. With problems in the current 
framework of IHL compliance and conflict resolution in general as it 
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is practiced now in the Philippines, it is important to take stock of other 
practices and learnings from other jurisdiction which have a similar 
experience with armed conflicts and peacebuilding and apply it to the 
Philippine context, so that just and lasting peace may be had and an 
environment conducive to the full realization of political liberties and 
economic prosperity may be had. 

 Part I (BACKGROUND) will discuss the history of the Peace 
Process between the NDFP and the GRP from its inception up to the 
latest developments. It will also cover the contentions raised by both 
sides in the course of the peace process as well as the enforcement of 
IHL as the law of war between both parties. 

 Part II (PROBLEMS OF ENFORCEMENT) discusses the 
different problems encountered in the enforcement of International 
Humanitarian Law in the Philippines as well as other jurisdictions. It 
will also apply the current problems of enforcement to the war 
between the GRP and the NDFP, particularly focusing on the role of 
the CARHRIHL and JMC in the observance of rules of war as applied 
to the two warring parties. 

 Part III (THE JOINT MONITORING COMMITTEE AND 
OTHER IHL MECHANISMS) tackles the nature, history, use, and 
initial observations about the Joint Monitoring Committee (JMC) and 
its implementation. It will also talk about other IHL mechanisms that 
have been and may be considered in the pursuit of compliance of both 
parties in the NDFP-GRP conflict, as well as the limits these 
enforcement mechanisms pose. 

 Part IV (THE FOREIGN EXPERIENCE) looks to the experience 
of other jurisdictions in their respective peace processes and their 
means of enforcing IHL and exacting accountability for violation 
thereto. It focuses on the experience of Chile, Columbia, and Nepal, 
with similar  communist armed struggles waged against the sitting 
governments and peace processes pursued in these countries’ earnest 
efforts to broker peace amidst their war-torn areas. 
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 Part V (CONCLUSION AND RECOMMENDATIONS) sets it 
sights on how the current mechanism could be maximized to ensure 
better monitoring of IHL violations as well as putting forth a 
framework that may be pursued by the parties to ensure adherence to 
IHL.  

 It is hoped that this paper will serve as a recommendation to the 
GRP and the NDFP in the furtherance of the peace process and ensure 
that the hostilities will conform to the rules of IHL and lead to higher 
commitments to peace and lasting prosperity and liberty. 
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I. BACKGROUND 

After the downfall of the Marcosian regime through the concerted 
efforts of the opposition (legal and underground), the Philippines was 
on its path to national reconstruction and reconciliation. One of the key 
points of reconciliation was the long-running strife between the 
Communist Party of the Philippines-New People’s Army-National 
Democratic Front of the Philippines (CPP-NPA-NDFP) and the 
Government of the Republic of the Philippines (GRP). Hence, peace 
talks between the Government of the Republic of the Philippines 
(GRP) and the National Democratic Front of the Philippines (NDFP) 
were first conducted in August-December 1986 under the Aquino 
administration, just a few months after then-President Aquino’s 
assumption to power. 

According to the NDFP, however, the GRP showed no more interest 
in discussing the substantive agenda after signing a 60-day ceasefire 
agreement. The talks collapsed after government troops fired on 
unarmed peasants  demonstrating for land reform near the 
presidential palace in January 1987, killing nineteen and injuring 
hundreds  (infamously called the Mendiola Massacre). On March 1987, 
President Aquino declared publicly that she was unleashing the sword 
of war against the NPA and the revolutionary movement. In a speech 
before the graduating class of the Philippine Military Academy, she 
said, “The answer to the terrorism of the left and the right is not social 
and economic reform but police and military action.”4  

While it was a wasted opportunity for reconciliation, it would be 
shown later on that contemporaneous to military offensives from 
either sides, there would still be attempts to resume peace 
negotiations. Peace negotiations would span six (6) presidencies and 
even then, still the problématique of making peace with communists 
would still persist. Due to the nature of the demands of one party to 
the other, both parties would engage each other in a protracted 
manner, negotiating with each other lengthily, and would at times 

 
4 Seth Mydans, Aquino demands military victory over insurgents, THE NEW YORK TIMES, March 
23, 1987, at https://www.nytimes.com/1987/03/23/world/aquino-demands-military-victory-
over-insurgents.html. 
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even be contingent on the developments on the armed conflict on the 
ground.   

Aside from discreet exploratory talks to restart the peace negotiations, 
meaningful developments that would occur during President Corazon 
Aquino’s administration would only be the issuance by the NDFP of 
its Declaration of Adherence to International Humanitarian Law, which it 
deposited with the Swiss Federal Council, and proved its earnestness 
to pursue the peace negotiations and adhere to the rules of war. 
Although concededly the CPP-NPA-NDFP would have been obliged 
to follow the rules on warfare by some other bases, it was a sign of 
goodwill on the part of the NDFP to the GRP and international 
community. 

Cory Aquino’s administration would have been the most opportune 
time to hold the peace negotiations and expect fruitful results. 
Philippine history was at a crossroads at around this time and the 
general tenor of institutions and systems were about reconciliation and 
reconstruction from the Marcos regime. The outcome of the peace 
agreements would have been easier to introduce to the legal system of 
the GRP. However, after the slow pace of the negotiations after the 60-
day ceasefire  and initial breakdown of the peace negotiations, the 
regime had already resorted to an all-out military offensive, which 
foreclosed the negotiations and resulted in renewed exchange of fire 
between government forces and the armed opposition group. This 
failure to seize the opportunity would make the prospect of peace 
more elusive in the country. 

Strangely enough, while Fidel Ramos is largely considered to be a 
military man, it was during his presidency that peace negotiations 
between the GRP and the NDFP actually gained traction—the Hague 
Joint Declaration was signed, the Joint Agreement on the Safety and 
Immunity of Guarantees (JASIG) was agreed upon, and the NDFP 
deposited its Undertaking to Comply with IHL with the Swiss Federal 
Council and the ICRC. It was also during this time that the 
Comprehensive Agreement for the Respect for Human Rights and 
International Humanitarian Law (CARHRIHL) was finalized and agreed 
upon, although formal approval by the GRP’s head of state would be 
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made by Ramos’ successor. While there would be several times that 
the peace talks would collapse, after a lapse of time, it would 
eventually pick back up, thus proving that substantial leaps in the 
peace process could be had if both parties would engage each other in 
good faith and provide concessions. However, more substantial 
concessions could have possible been achieved if the GRP did not 
insist on holding the talks in the Philippines and conceded right away 
on a neutral forum, since it consumed two years’ worth of time that 
could have been allotted to the dialogues. 

President Joseph Ejercito Estrada’s administration would turn out to 
be the least eventful administration in terms of negotiating with the 
CPP-NPA-NDFP. Aside from the approval of CARHRIHL, there had 
been no other progress made with respect to the peace negotiations. 
Instead, there were several instances that the GRP suspended the talks 
and eventually the talks would be terminated a year into his 
presidency. Furthermore, his “all-out war” policy did not help foster 
an environment conducive to the holding of the peace negotiations.  

Gloria Macapagal-Arroyo’s presidency was yet another missed 
opportunity. Reeling from another political upheaval, it would have 
been an opportune time for reconciliation with other groups. While the 
start was promising, with the reinstatement of JASIG and 
reaffirmation of its commitment to the peace process, it would 
eventually sour with the indirect intervention of the US, in pressuring 
the GRP to declare the CPP-NPA-NDFP as terrorists. While it was 
during this time that the JMC was formally inaugurated, it would be 
limited in the exercise of its mandate, as eventually peace talks would 
break down. The pursuit of a militaristic approach would eventually 
results in escalated tensions between the two parties, and more 
importantly, precipitated human rights violations across the country. 
It would also mark the longest time of suspension of the peace 
negotiations, with the hiatus starting around August 2005 up until the 
end of her presidency. 

Benigno Aquino’s administration also failed in achieving meaningful 
progress in the peace negotiations, considering that the negotiations 
started 6 months after Aquino’s assumption to presidency, and even 



Page 13 
 

then, there would be months-long hiatuses. Talks would usually be 
limited to discreet and unofficial discussions, and both parties did not 
hold it in formal fora to actually thresh out the details and seek to 
arrive at possible, actionable consensus points. It would seem that 
either parties were inobstinate in forwarding their demands and left 
little room for negotiation or concession that there were no substantial 
changes in the nature of the negotiations and did not move forward in 
the peace process aside from initial deliberations. 

Rodrigo Duterte’s presidency, on the other hand, made remarkable 
progress in its path to peace. Peace negotiations were immediately 
picked up and both parties had made concessions to each other, with 
GRP even releasing some high-profile political detainees. It was also 
during this time that there were prolonged periods of ceasefire that 
became conducive to the conduct of peace negotiations. The peace 
process made historical milestones, completing approximately five 
rounds of meaningful negotiations, with the agenda on socio-
economic reforms already taking shape. However, it would turn out 
to be short-lived, because 2 years after assumption of the presidency, 
Duterte would eventually declare the CPP-NPA-NDFP as terrorists 
and unilaterally terminate the peace negotiations. He would revert to 
a militaristic approach, which human rights groups considered to have 
borne numerous violations of human rights and IHL. His regime 
would also mark the most number of peace consultants arrested or 
killed, a violation of the JASIG, and effectively closed the door to 
peace. 

Given the protracted nature of the armed conflict between the GRP 
and the NDFP, there needed to be a set of rules that guided the conduct 
of warfare between the two, lest total chaos reign in the Philippines, 
their site of conflict. Generally, it has been agreed upon by the non-
state armed opposition groups whether by via the doctrine of 
legislative jurisdiction,5 individual responsibility,6 exercise of de facto 
governmental functions,7 or by virtue of customary IHL treating 

 
5 Jann K. Kleffner, The applicability of international humanitarian law to organized armed groups, 93 
INT'L REV. RED Cross 443, 445 (2011). 
6 Id., at 449. 
7 Id., at 451. 
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organized groups as international legal persons,8 IHL is applicable 
regardless of status, i.e. state of rebellion, insurgency, or belligerency. 

To reinforce the applicability of IHL in the GRP-NDFP armed conflit, 
the NDFP actually consented to the application in its Declaration of 
Undertaking to Apply the Geneva Conventions and Protocol I.  

  

 
8 Id., at 454. 
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II. PROBLEMS OF ENFORCEMENT 

While it is clear that GRP, as a state-signatory and as party to the GRP-
NDFP conflict is beholden to observe international humanitarian law 
while being empowered to exercise its powers of sovereignty in the 
lands within its own territory, the lines are blurred with respect to the 
rights and obligations of non-state armed groups outside the core 
principles of IHL. As observed by the International Committee of the 
Red Cross (ICRC): 

“IHL provides fundamental and non-derogable protection for those affected by 
conflict. It protects the lives and dignity of civilians and addresses their acute 
humanitarian needs […] 

IHL applicable in non-international armed conflict does not, however, contain 
rules addressing issues such as the provision of public order and safety, the 
possible collection of taxes, or the adoption of laws regulating life in such 
territory. IHL applicable in non-international armed conflict tends to be less 
elaborate, or silent, on the protection of certain other rights, in particular, the 
political, economic, social, and cultural rights of the population. Issues 
pertaining to the relationship between citizens and authorities are primarily the 
purview of human rights law. Ensuring continued protection of the human rights 
of persons living in territory under the de facto control of armed groups is, 
however, challenging as a matter of law and practice.”9 (Emphasis supplied, 
citations omitted) 

It is within this silence of IHL that these non-state armed groups (in 
this case, the CPP-NPA-NDFP) still exercise these powers, in the 
pursuit of establishing the existence of the People’s Democratic 
Government (PDG). The CPP-NPA-NDFP has established its own 
militia units and other organizations to keep the peace in the territories 
within their own sphere of influence; it also has collected 
revolutionary taxes supposedly to fund their own programs in 
territories they control. They have also constantly exercised its right to 
mete out revolutionary justice and ordered the imposition of capital 
punishment on who they consider to be the enemies of the 
revolutionary movement and have committed grave offenses against 
the people. It is these grey areas that the CPP-NPA-NDFP operates in 

 
9 International Review of the Red Cross, International humanitarian law and the challenges of 
contemporary armed conflicts: Recommitting to protection in armed conflict on the 70th anniversary of the 
Geneva Conventions, 101 INT'L REV. RED Cross 911, 923-924 (2019). 
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so as not to directly violate international law, similar to how they 
utilize command-detonated explosives which the Ottawa Treaty is 
silent about. 

It is these very same acts, however, that the GRP considers as “acts of 
terror”. Hence, the persistent practice of the GRP, especially when the 
peace negotiations fail, is to brand these revolutionary forces as 
terrorists. Hence in the GRP’s pursuit of supposedly combatting 
terrorism by these groups they label as terrorists, it has pursued 
counterterrorism measures, such as passing draconian measures (e.g. 
Human Security Act of 2007 and Anti-Terror Act of 2020) and 
intensifying combat and civil-military efforts in order quell armed 
insurgency. The Philippine government even formed a National Task 
Force to End Local Communist Armed Conflict (NTF-ELCAC) headed by 
key military and police personnel and utilized a “whole-of-nation” 
approach, i.e. the utilization of civilian government agencies in the 
fight against insurgency. 

This approach, however, has constantly been criticized as problematic, 
as it tends to also infringe on civil liberties. ICRC echoes a similar 
problem in this aspect: 

“First, some States deny that IHL applies to their counterterrorism operations – 
even in the face of plainly obvious situations of armed conflict – out of a concern 
that recognizing the existence of an armed conflict could somehow legitimize 
“terrorists” […] 

Second, there is a tendency among some States to consider any act of violence 
by a non-State armed group in an armed conflict as an act of terrorism, and 
therefore necessarily unlawful, even when the act in question is not in fact 
prohibited under IHL. This approach is likely to diminish any incentive to comply 
with IHL. 

Third, some States have developed a discourse according to which the exceptional 
threat posed by non-State armed groups designated as “terrorist” requires an 
exceptional response. Some States are dehumanizing adversaries and employing 
rhetoric to indicate that actors designated as “terrorist” are undeserving of the 
protection of international law, including IHL […]”10 (Emphasis supplied, 
citations omitted) 

 
10 Id., at 928. 
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In the Philippine context, much has been said about the violation of 
human rights and international humanitarian law. Both sides have 
constantly bickered and accused each other of violating international 
humanitarian law.  

For example, the AFP has accused the New People’s Army (NPA) of 
111 instances of International Humanitarian Law violations just for the 
year 2021.11  They also cite the case of murder of Kieth and Noven 
Absalon, two civilians who were subject of the attacks by the NPA, as 
a blatant violation of IHL.12 The CPP-NPA-NDFP, on the other hand, 
besides tallying the violations, also expounded on the IHL violations 
by the GRP early in 2021. 13 It also has cried foul over several bombings 
and airstrikes across the country, with the bombing nearby an interior 
village in Dolores, Eastern Samar being the most prominent and with 
the most casualties from their side, to the point of urging the 
Commission on Human Rights for Region VIII to investigate the 
disproportionate use of war materiel. 14 

This constant tit-for-tat has not fostered conditions for meaningful 
compliance with international humanitarian law, nor does it 
contribute to laying a common ground for peace negotiations to thrive 
in. Because of the failure to arrive at a consensus on what can and 
cannot be done by either party, the response has always been a 
counter-offensive to an offensive, a retaliation for what the party 
perceived to be wrong and deserving of justice. This cycle of mutual 

 
11 Armed Forces of the Philippines, NPA committed 111 IHL violations in 1st half of 2021: AFP, 
PHILIPPINE NEWS AGENCY, August 10, 2021, at https://www.pna.gov.ph/articles/1150039 
12 James Relativo, CPP-NPA iniimbestigahan football player death matapos akusahan ng PNP, 
PILIPINO STAR NGAYON, June 7, 2021, at https://www.philstar.com/pilipino-star-
ngayon/bansa/2021/06/07/2103772/cpp-npa-iniimbestigahan-football-player-death-matapos-
akusahan-ng-pnp 
13 Ma. Lourdes Barros, War criminal Duterte continues to commit more crimes against humanity, 
assaults International Humanitarian Law, NATIONAL DEMOCRATIC FRONT OF THE 
PHILIPPINES WEBSITE, at https://ndfp.org/war-criminal-duterte-continues-to-commit-more-
crimes-against-humanity-assaults-international-humanitarian-law/ (last modified March 9, 
2021). 
14 National Democratic Front – Eastern Visayas, Open letter of NDFP-EV to the Commission on 
Human Rights-Region 8 on the AFP airstrike in Dolores, COMMUNIST PARTY OF THE 
PHILIPPINES WEBSITE, at https://cpp.ph/statements/open-letter-of-ndfp-ev-to-the-
commission-on-human-rights-region-8-on-the-afp-airstrike-in-dolores/ (last modified August 24, 
2021). 



Page 18 
 

offense and retaliation has not only wrought havoc on the combatants 
of both parties, more importantly, it has caused the 
disenfranchisement of the civilians caught in the crossfire. Perceived 
enemies are subject of neutralization and communities become more 
and more polarized about the conflict. 

The cases of Kieth and Noven Absalon and the Dolores bombings go 
on to show that neither party has the ascendancy in demanding the 
compliance of the other party to conform to the rules of war. With no 
or incomplete resolution of these cases, these incidents effectively 
prevent each other from treating one another in a dignified and fair 
manner, and the air of goodwill is totally lost. With total distrust 
between the parties, there is no incentive to refrain from committing 
human rights and IHL violations. 

Evecar Cruz-Ferrer, a former ICRC Counsel for more than 10 years, 
makes a neat summary of another problem encountered in the 
observance of IHL in the Philippines: 

“One of the challenges in the implementation of IHL in the Philippines is the 
lack of formal declaration of armed conflict in the Philippines or the absence of 
documentation that clearly acknowledges the existence of armed conflict in the 
country. This is a problem because, for a violation to fall under the IHL Act, it must 
be committed in the context of armed conflict. The absence of clear documentation 
acknowledging the existence of armed conflict and who are the parties thereto is 
causing confusion among the law implementers as to what armed conflicts are 
ongoing in the country. This makes it difficult to determine which particular 
incidents were conducted under the context of armed conflict and would therefore 
constitute violations of IHL. Moreover, the different pronouncements and 
statements of government officials as to the status of existing armed groups in the 
country are adding to the confusion […] 

Consequently, it can be inferred that agreeing to abide by IHL would mean that 
there is a recognition of the existence of an armed conflict in the Philippines 
between the Government of the Philippines and the CPP-NPA- NDFP […] 

Interestingly, contrary to pronouncements of the government, in November 2019, 
the government filed a case against the NPA for violation of IHL under the IHL 
Act.”15 (Emphasis supplied, citations omitted) 

 
15 Evecar B. Cruz-Ferrer, International Humanitarian Law Implementation in the Philippines: Updates 
and Current Challenges, 64 ATENEO L.J 1503, 1520-22 (2020). 
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In an ideal setting, the operation of the Joint Monitoring Committee 
(JMC), the body tasked in  the Comprehensive Agreement for the 
Respect for Human Rights and International Humanitarian Law 
(CARHRIHL) to monitor and investigate violation of human rights 
and international humanitarian law, would lend some resolution to 
issues facing the observance of the parties of international 
humanitarian law. However, the vulnerability of the JMC to non-
operation by reason of the breakdown of peace negotiations renders 
this path infeasible. 

Without a clear framework in the process of enforcing accountability 
for international humanitarian law, both parties run the risk of 
committing injustice against the actual victims of these violations—
either perpetrators running scot-free and absolved from any 
accountability or perpetrators being charged with crimes not reflective 
of their actual culpability. 
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III. THE JOINT MONITORING COMMITTEE AND OTHER IHL 
MECHANISMS 

 

The Joint Monitoring Committee 

In the CARHRIHL document duly agreed upon by both parties, it 
provided for the establishment of the Joint Monitoring Committee in 
pursuit of conforming to international standards in the conduct of war. 
In Article 3, Part V of the said document, it lays out the principal tasks 
of the JMC, through its Co-Chairpersons, which are as follows: 

• To receive complaints of violations of human rights and 
international humanitarian law and all pertinent information; 

• To initiate requests or recommendations for the implementation 
of this Agreement; 

• To request the investigation of a complaint by the Party 
concerned and make recommendations, upon its approval by 
consensus; and 

• To make reports and recommendations on its work to the 
Parties. 

Unfortunately, it was only nine years after the signing of the 
document, or on 21 January 2017, that the supplemental guidelines for 
the full operation of the Joint Monitoring Committee (JMC) under the 
Comprehensive Agreement on Respect for Human Rights and 
International Humanitarian Law (CARHRIHL) were signed.16 The 
guidelines were crafted in 2004 but the draft of its supplement was not 
signed after the peace negotiations bogged down in 2011.17 

The Joint Monitoring Committee barely served its use. Noticeably, it 
was only roughly six years from the effectivity of CARHRIHL (i.e. the 
approval of both sides) that the Joint Secretariat was actually convened 

 
16 GRP, NDF seal guidelines for joint monitoring committee, score victory, OFFICE OF THE 
PRESIDENTIAL ADVISER ON THE PEACE PROCESS WEBSITE, at 
https://peace.gov.ph/2017/01/grp-ndf-seal-guidelines-joint-monitoring-committee-score-
victor/ 
17 Id. 
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and officially held office in Immaculate Conception Building, Cubao, 
Quezon City, Philippines. There is a glaring lack of history in the 
operations of the Joint Monitoring Committee nor substantial strides 
have been taken in pursuit of its mandate.  

In a paper quantitatively and qualitatively analyzing the performance 
of the JMC for the years 2004-2007,18 the time that the JMC was 
functional, it was found that  in the 43-month period from June 2004 to 
December 2007, it received 3,018 submissions of complaint forms. The 
GRP-nominated section received 1,227 submissions against the forces 
of the GRP while the NDFP-nominated section received 1,791 
submissions against the forces of the NDFP. 

The JMC Report also revealed that the submissions against the GRP 
were filed at the average rate of 28.53 per month. On the other hand, 
for 29 months, there were only 123 submissions against the NDFP. The 
JMC Report also revealed that complaints filed against the forces of the 
GRP during the period from June 2004 to December 2007 number 
1,227. Most of these were filed by human rights and people’s 
organizations and 168 by the victims and relatives of victims. 

 

 Number Percent 
Duplicates 152 8.49% 
Defective 1,349 75.32% 
Outside coverage 42 2.35% 
Falsely attributed 41 2.29% 
Reported   
Legitimate military 
operation 138 7.70% 

Implementation of 
revolutionary justice and 
legal system 

32 1.79% 

 
18 Rolando M. Covero Jr., The Comprehensive Agreement on Respect for Human Rights and 
International Humanitarian Law: Perspectives from the Philippine Government, the National Democratic 
Front of the Philippines and Human Rights Organizations, 3 KnE SOCIAL SCIENCES 1090, 1101-1105 
(2018). 
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Implementation of 
movement’s revolutionary 
policies on taxation, 
environment and 
promotion of rights of 
workers and farmworkers 

31 1.73% 

For further study 6 0.33% 
 1,791 100% 

Source: Joint Monitoring Committee (June 2004-December 2007) 
 

Table 1. Classification of Complaints Filed Against the NDFP 
 

 
 Number Percent 

Duplicate 45 3.67% 
Summary Execution 246 20.04% 
Massacre 25 2.04% 
Enforced Disappearance 65 5.30% 
Other violations of human 
rights (torture, illegal 
arrest, forced evacuation, 
violation of the rights of 
hors de combat, fake 
surrender, etc.) 

846 68.95% 

 1,227 100% 
Source: Joint Monitoring Committee (June 2004-December 2007) 

 
Table 2. Classification of Complaints Filed Against the GRP 

 

In an interview with Atty. Edre Olalia, former member of the Joint 
Secretariat of the Joint Section of the JMC and currently the legal 
consultant to the NDFP Negotiating Panel, he observed that from its 
inception in 2004, the work of the Joint Monitoring Committee had 
only partially accomplished the task it was set out to do. While it has 
been successful in receiving complaints from the NDFP and GRP side 
in its ministerial duty to receive such, it has not progressed, with no 
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joint investigations held to ferret out the veracity of the complaints. 
Nor has the JMC submitted proposals and observations to the parties, 
understandably so, since the second part of its mandate has not been 
accomplished so far. 

This failure to perform would then be attributable to the seeming 
dependence of the functionality of the JMC on the progress of the 
peace negotiations. While the NDFP’s position is that regardless of the 
status of the peace negotiations the JMC should be operating 
separately, the GRP section of the JMC expresses its apprehension in 
the functioning of the committee whenever the peace talks collapse. 
Understandably, the functioning of the JMC is largely dependent on 
the mutual cooperation and consent of both parties, in which an 
apprehension on one side could effectively derail the operation of the 
JMC. This apprehension should not be the case, however, since 
regardless of the progress of the peace talks, the rules of war and 
respect for human rights are in place, and thus violations should be 
continually monitored.  

RA 9851 

The passage of Republic Act No. 9851 (or Philippine Act on Crimes 
Against International Humanitarian Law, Genocide, and Other 
Crimes Against Humanity) on July 27, 2009, virtually integrated the 
Rome Statute in the GRP’s legal system. While laudable on the GRP’s 
part, it does little to diffuse the perpetual tension of observance of IHL 
and HR standards of the parties. Perpetrators who may be held 
accountable for the crimes under RA 9851 are not limited to state 
agents and may include non-state actors, and even includes persons of 
official capacity as a head of state or government, a member of a 
government or parliament, an elected representative or a government 
official. However, it still is amiss of one of the main contention points 
between the NDFP and the GRP—the NDFP has its own People’s 
Democratic Government (PDG) which it purports itself to be 
independent and separate of the GRP’s government, and thus, 
concession to the application of the law would be impossible, because 
it would be tantamount to capitulation of the PDG to the GRP’s 
government. At most, it can be considered as a confidence-building 
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measure on the part of the GRP, in the sense that it can hold its own 
agents responsible for violations of war crimes.  

International Bodies 

The use of international mechanisms have been far and few between 
as well. While the United Nations Human Rights Council and Special 
Procedures as well as other international bodies have been in place for 
the longest time, the utilization of such mechanisms have not been 
fully maximized nor have they resulted in better compliance with the 
parties’ obligations to international human rights law as well as 
international humanitarian law. Neither the NDFP nor the GRP have 
sought recourse to these instruments and have only been used by 
human rights organizations. The effectivity of these mechanisms, 
however, as in the case of international law, is highly contingent on the 
willingness of the State-Party to participate in the measure undertaken 
by the international organizations and its representatives, which may 
present itself to be possible obstruction to the achievement of justice 
for violations. Prominent cases that have been filed with these 
instruments are: (1) the ICC investigation with regard to Duterte’s War 
on Drugs; and (2) the Morong 43 incident to the UN Special Rapporteur 
on torture and other cruel, inhuman or degrading treatment or 
punishment. The public pressure following the publicization of these 
cases, however, have resulted in positive action on the government—
however, the sincerity and thoroughness of the investigations and 
actions are another story.  

International Committee of the Red Cross 

Despite being an organization that primarily deals with humanitarian 
law and assistance for the victims of war and other situations of 
violence, the presence of ICRC can only do so much. While in times of 
internal disturbances, the ICRC has a "right of initiative" to offer its 
services, not based on the Geneva Conventions, but based on its own 
statutes and the statutes of the International Red Cross, governments 
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are free to accept or reject these offers.19 Even then, the ICRC statutes 
do not contain a more coercive, aggressive power to enforce IHL, only 
limiting the powers to: 

• visit and interview prisoners of war and civilian internees 
without witnesses; 

• provide relief to the population of occupied territories; 
• search for missing persons and to forward family messages to 

prisoners of war and civilians; 
• offer its good offices to facilitate the institution of hospital zones 

and localities and safety zones and localities; and 
• receive applications from protected persons.  

Even in times of flagrant violations of IHL, the most that ICRC can do 
is to engage the parties in serious dialogue regarding the said 
violation, and resolution of the issue is left to the discretion to the 
parties involved, with no coercive force whatsoever. Whether it may 
be resolved in a genuine and just manner is contingent on the sincerity 
of the parties in its pursuit of accountability for the violation. 

 

  

 
19 Michel Veuthey, Implementation and Enforcement of Humanitarian Law and Human Rights Law in 
Non-International Armed Conflicts: The Role of the International Committee of the Red Cross, 33 AM. U. 
L. REV. 83, 88 (1983). 
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IV. THE FOREIGN EXPERIENCE 

In many jurisdictions across the globe, a common method in resolving 
armed conflict within its borders is the usage of largely military tactics 
in crushing the government’s opponents. More so with communist 
armed struggles, there is a propensity to brand as “terrorists” with 
respect to these revolutionaries putting forward alternative 
viewpoints on how states should be run and what societies should 
look like. This was what happened in the first communist revolution 
in Tsarist Russia, and the same could be said for the communist 
struggle of the Chinese Communist Party and several other 
communist/socialist parties in different points in time in different 
places—Africa, South America, Latin America, and Asia. Even the US 
had its own share of anti-communist, militarist tactics in the face of the 
rising communist powers.  

While the effectivity of these methods have yet to be assessed 
thoroughly, it is a common view shared by many peace scholars that a 
purely militaristic approach to these armed conflicts are inadequate. 
While it may weaken the adversary, unless and until the root of these 
conflicts are addressed, peace can be elusive for these countries with 
infighting. What is more is that usually contemporaneous to these 
strong military offensives are also marked increases in human rights 
and IHL violations against civilians. While peace may be had for 
certain periods of time, it may resurge to a state of affairs worse than 
the period of peace. Hence, it is important that a meaningful and 
genuine dialogue through peace negotiations should be had with these 
insurgents and actual reforms should be made to prevent the 
conditions for arising of yet another armed rebellion. 

The aim of this paper is to develop a framework for better compliance 
of the GRP and the NDFP with international humanitarian law 
standards in the conduct of its warfare. Since the methods utilized by 
both parties to the conflict have been ineffective as demonstrated by 
the minimal progress it exhibited in over 30 years of peace 
negotiations, a recourse to the experience of other jurisdictions may be 
necessary to pick up several points that may be utilized by the parties 
in their future negotiations. 
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The examples of Peru, Nepal, and Colombia have been taken to 
demonstrate: (1) the inadequacy and ineptitude of a purely militarist 
approach; and (2) key points necessary in the peace negotiations to 
prevent contemporaneous and further violations of international 
humanitarian law. 

The Peruvian Problem 

As Russell W. Switzer, Jr. would summarize the experience of Peru, 

“Sendero Luminoso first appeared in Peru in May 1980 by burning several ballot 
boxes and hanging dogs from streetlights. This unusual event signaled the 
beginning of one of the most violent insurgencies in the Western hemisphere. 
Abimael Guzmán, the founder of Sendero Luminoso, set out to utterly destroy 
Peruvian society in order to replace it with his vision of a utopian communist 
society by creating a peasant uprising starting in the Andean highlands and 
spreading throughout Peru, eventually surrounding the capital, Lima. 

The government of Peru virtually ignored Sendero Luminoso for two years, 
which allowed the group to establish strong base areas in and around the 
department of Ayacucho. When the government finally reacted, it was forced to 
declare a state of emergency in the south central highlands and send in the military 
to regain control.  

Through successive administrations over the next decade, Peru was engulfed in 
violence and destruction, human rights abuses, corruption, and economic 
catastrophe. Sendero Luminoso demonstrated an uncanny ability to avoid the 
military’s concentrated efforts while expanding into new regions of Peru.”20 

Originally, the group was dismissed to be a deviant strain, so far from 
the mainstream of the political left that it would eventually wither 
away. However, the dismal political and economic state of Chile 
catalyzed the growth of the armed group and became a major issue for 
the country: 

“Several factors contributed to the emergence of Sendero Luminoso, including 
dismal economic conditions, marginally effective government, and people eager 
for change. Several governments attempted to address these concerns throughout 
the 1960s and 1970s. The military was at the forefront of these efforts when it took 
over control of Peru through a series of coups, mainly to prevent what it perceived 
as middle-class elitist organizations from assuming power. With the government 

 
20 Russell W. Switzer, Sendero Luminoso and Peruvian counterinsurgency (May 2007) (LSU Master’s 
Thesis in partial fulfillment of the requirements for the degree of Master of Arts in Liberal Arts, 
on file with the Interdepartmental Program in Liberal Arts). 
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experiencing such turbulence, Marxist-based organizations were able to take root, 
both among the urban working class and rural peasantry.”21 (Emphasis supplied, 
citations omitted) 

Alarmed by the rise of Sendero Luminoso, the government tried to 
address it primarily through military means. Instead of resolving the 
conflict, only fanned the flames of the rise of Sendero Luminoso and 
precipitated the massive human rights violations from both sides. 
Woy-Hazleton and Hazleton makes this observation: 

“The frustration of the military continued to produce massacres in communities 
suspected of harbouring or assisting the guerrillas and increases repression 
throughout the nation. Round-ups of alleged subversives have included civic 
leaders, journalists, regime critics, and labour officials. Protests and 
demonstrations have been brutally suppressed and universities invaded on the 
pretext of terminating guerrilla training. Direct confrontations between the 
armed forces and the guerrillas have involved a growing number of combatants 
on both sides. Some sources argue that the high death toll reported for the 
Senderistas has been exaggerated by the military merely to demonstrate its 
effectiveness. A more disturbing interpretation of the fatality count is that 
presumed terrorist deaths include innocent civilians. While it is difficult to confirm 
such allegations in the interior, the evidence has been more forthcoming in Lima. 
In a recent incident, independent verification appears to support the claim of the 
MRTA that five people (three male revolutionaries and two female bystanders) 
were killed in detention, not during an attack as the police reported.”22 (Emphasis 
supplied, citations omitted) 

Despite the momentous capture of Abimael Guzman, and the eventual 
weakening of Sendero Luminoso, the insurgency had not been quelled 
but was merely confined to several territories, and still posited the 
possibility of resurgence. Mealy and Austad also confirm this 
observation: 

“Regular reports of PCP-SL activity, both large and small-scale insurgent 
attacks, have continued unabated since 2000. One example of a larger-scale attack 
occurred in 2003 when PCP-SL militants attacked a gas pipeline and kidnapped 71 
employees. In late 2008, the PCP-SL launched raids that resulted in 33 deaths and 
43 injuries to soldiers over the course of a few months. In response, the Peruvian 
state launched a full-scale military offensive with the intent of eradicating the PCP-
SL. To date, this offensive has failed to make significant headway or even to 
eliminate any of the group's new generation of leaders. Furthermore, the 

 
21 Id., at 10. 
22 Sandra Woy-Hazleton and William A. Hazleton, Sendero Luminoso and the Future of Peruvian 
Democracy. 12 THIRD WORLD QUARTERLY 21, 30 (1990). 
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movement may be gaining support among indigenous peasants who continue to 
feel neglected by the government. 

Of even greater concern than the armed insurgents is the re-emergence of 
ideological and political activity by unarmed Sendero activists and the spread 
of PCP-SL's ideology within universities. […]”23 (Emphasis supplied, citations 
omitted) 

Hence, while an all-out military offensive may help reduce the number 
of rebels or minimize their influence, armed conflict will still persist. 
As concluded by Mealy and Austad, 

“[R]ecent increases in PCP-SL activity may reflect support from other guerilla 
organizations, as well as the indigenous peasantry. To prevent future atrocities, 
the state presence in the highlands must be strong enough to promote citizen 
participation and prevent subversion while maintaining respect for local 
identities, social organizations, and cultural diversity. Furthermore, the state 
must act as a benefactor for these persecuted groups, and support both national 
and community institutions that provide a sanctuary from human rights abuses 
and promote superordinate identity, multicultural education, and, most 
importantly, culturally sensitive reconciliation processes. These processes must be 
effective not only in healing the wounds of the past, but in laying the groundwork 
for prevention of future conflict.”24 (Emphasis supplied, citations omitted) 

The absence of peace negotiations with Sendero Luminoso has 
undoubtedly left a gap in Peruvian society that the government has 
failed to address. As observed by scholars, certain institutional and 
societal reforms must be made in order to properly address the armed 
conflict. Without an avenue for these insurgents to make known their 
problems with Peruvian society and its government, these causes will 
remain unresolved.  

The Successes and Failures of Colombia 

With Colombia, its initial stages took a similar path and trajectory to 
that of Peru in resolving the armed conflict. Zamora, et. al. historicizes 
the Colombian armed conflict in this wise: 

 
23 Marisa Mealy and Carol Shaw Austad, Sendero Luminoso (Shining Path) and the Conflict in Peru, 
in HANDBOOK OF ETHNIC CONFLICT: INTERNATIONAL PERSPECTIVES 566-567 (Dan 
Landis and Rosita D. Albert eds., 2012). 
24 Id., at 577. 
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“Seeking a solution to the problem of guerrillas has been a constant of Colombian 
recent political history. The first president after the Frente Nacional, liberal Alfonso 
López Michelsen (1974–78), attempted a failed negotiation with FARC. In turn, the 
next president, fellow liberal Julio César Turbay Ayala (1978–82), implemented a 
strong security policy against guerrillas during a constant state of siege. Turbay’s 
policies were accused of human rights violations. 

In response to the increased intensity of the conflict, Conservative Belisario 
Betancur was elected as president (1982–86) under a promise of peace. The 
Betancur government started negotiations with FARC and arranged a truce with 
M-19. An amnesty was provided for guerrilla groups, and many small groups 
demobilized. As part of the negotiation with FARC, a new political party was 
created, Unión Patriótica (UP, Patriotic Union), to allow a space in politics for 
guerrillas and other traditionally excluded unarmed social actors. This party won 
many elected offices, including 14 seats in Congress.  

However, between 2,000 and 3,000 UP members were systematically killed during 
the 1980s, including their presidential candidates for the 1986 and 1990 elections, 
by a union of military and paramilitary forces who saw them as FARC’s political 
branch. As a result, the truce ended, and FARC withdrew from mainstream 
politics. M-19 also ended negotiations with Betancur’s government, due to what 
they regarded as violations to the ceasefire. In 1985, M-19 assaulted the Palace of 
Justice of the Colombian Supreme Court. Half of the Supreme Court Justices died 
in the crossfire between guerrillas and military forces. 

The end of the 1980s was extremely violent. In 1989, three presidential candidates 
were killed, and terrorist attacks were frequent. Student movements proposed to 
tackle violence by replacing the 1886 Constitution, and a Constitutional Assembly 
was chosen as the mechanism to draft a new constitution. During this time, the 
new president, Liberal Cesar Gaviria (1990–94), negotiated the demobilization of 
M-19 and a significant part of EPL, which participated in the Constitutional 
Assembly. Most importantly, the leader of the political party that arose from the 
demobilization of M-19 (Alianza Democrática M-19) became one of the three 
presidents of the Constitutional Assembly, along with Liberal and Conservative 
leaders. 

As a result, the Constitution of 1991 was considered, in part, as a pact for peace (in 
fact, peace was enshrined as a human right and duty in the Constitution). Among 
other achievements, it radically transformed the structure of the state, created 
judicial mechanisms to exercise rights, and enshrined social rights and democratic 
and pluralist principles, which delegitimized the use of violence for political 
purposes. Regarding security powers, the 1991 Constitution also eliminated the 
“states of siege” of the 1886 Constitution that granted ample powers to military 
forces to suppress human rights. However, FARC and ELN were not part of this 
constitutional process, and hostilities with the government continued. After the 
enactment of the Constitution, there was a new round of conversations between 
the Gaviria government and FARC in Mexico during 1992, but these also failed.  
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The government of Liberal Ernesto Samper (1994–98) also unsuccessfully 
attempted to negotiate with both major guerrillas. FARC, however, did not regard 
him as a valid interlocutor, for there were serious allegations that drug cartels 
funded his campaign. A new failed attempted negotiation occurred during 
Conservative Andrés Pastrana’s administration (1998–2002) in five demilitarized 
municipalities, including San Vicente del Caguán. However, because the Caguán 
talks occurred at a time when FARC was at the peak of their military power, they 
were not fully committed to the process and used the demilitarized area to regroup 
and strengthen.  

AUC was founded in this time, partly in opposition to Pastrana’s process. After 
the kidnapping of the commercial airplane where senator Jorge Eduardo Géchem 
Turbay was traveling, the government halted the negotiation and ordered a 
military retake of the Caguán. During this time, Pastrana started the so called 
“Plan Colombia,” a 7.5 USD billion plan to end the conflict and drug trafficking, 
with significant financial and logistical support of the United States. 

The disillusionment created by Pastrana’s talk and the violence of FARC generated 
a strong sentiment against FARC. In 2002, liberal dissident with a conservative 
agenda Álvaro Uribe was elected with the promise of a hard line against guerrilla. 
He served for two terms (2002–10) in which he advanced a policy of “democratic 
security” that strengthened armed forces and created networks of collaborators 
and monetary rewards to attack guerrillas, particularly high-ranking leaders. The 
government also actively promoted individual desertion among guerrilla ranks. 
The strategy was successful on several military aspects: FARC retreated from 
urban areas and diminished in size (from around 18,000 men and women in 2002 
to less than 10,000 by 2010), and many of their actions (e.g., kidnappings, attacks 
on towns and infrastructure) were reduced. While a complete military victory 
remained elusive, the sense of security in Colombia increased, and Uribe’s 
popularity with it, allowing him to amend the 1991 Constitution to permit his re-
election. However, Uribe’s “democratic security” is criticized not only for failing 
to address the social and economic aspects of the conflict but also for promoting 
systematic violations of human rights, including the premeditated murders of 
noncombatant citizens by military forces to falsely present them as guerrilla 
fighters killed in battle (known as falsos positivos or false positives).”25 
(Emphasis supplied, citations omitted) 

With a predominantly militaristic response, Colombia sank into 
violence in the 1980’s. While there was initial progress in peace-
building with the advent of the 1991 Colombian Constitution, it did 
little to build conditions conducive to peace-building. Without 
consultations or participation by the armed groups in the creation of 

 
25 Jorge Luis Fabra-Zamora, Andrés Molina-Ochoa, and Nancy C. Doubleday, Introduction, in 
THE COLOMBIAN PEACE AGREEMENT: A MULTIDISCIPLINARY ASSESSMENT 5-7 (Jorge 
Luis Fabra-Zamora, Andrés Molina-Ochoa, and Nancy C. Doubleday eds., 2021). 
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the peace-building measure, it did not address the problem, and only 
gave an appearance of resolution. Especially with the relapse of 
Colombia into a militaristic approach to the armed conflict during the 
presidency of Uribe, it was unable to decisively end the armed conflict. 
While it had managed to diminish FARC’s forces, it did not prevent 
the infighting within the country. Furthermore, these militaristic 
approaches by different administrations yielded the same results—
intensity of violence and violations of human rights and international 
humanitarian law. 

After Uribe, however, the prospect of peace brightened once again. 
Learning from the mistakes from the previous administrations, it 
sought to sincerely engage the insurgents in peace negotiations in 
good faith and with a view of introducing reforms that would 
substantially conform to these revolutionaries’ demands. With this 
step, Colombia had fared better than Peru in the resolution of the 
communist armed conflict within its own territory. 

President Juan Manuel Santos had secret exploratory talks with FARC 
conducted in Havana, Cuba, for one and half years since his 
announcement in 2012, and a negotiation plan was established. 
Contemporaneous to these talks were the proposal of a landmark 
Victim and Land Restitution to Law (Law 1448 of 2011) to compensate 
victims and order restitution of land to those forcefully displaced. 
Marco Jurídico Para la Paz (Legal Framework for Peace), a constitutional 
amendment that provides avenues to transitional justice in an eventual 
peace process, was also accomplished. 

With the recognition of the Colombian government that there were 
problems and that there were much needed reforms on one hand, and 
with FARC’s willingness and openness to negotiate on the other hand, 
peace began to take a more material form—with the victims and 
prevention of impunities for atrocities at the center. Negotiations took 
4 years and were only stopped once, and once it had been finalized, it 
was composed of six chapters, corresponding to the six negotiation 
points of the agenda, with measures on: 
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• comprehensive rural development that sought to transform 
access and distribution of law and to reduce rural poverty; 

• political participation in the Colombian political system, 
including a system of guarantees to exercise political opposition 
and means of democratic participation; 

• rules for the bilateral and definitive termination of the hostilities 
between FARC and the government, for establishing a ceasefire, 
the collection and storage of weapons, demobilization, 
disarmament, and reintegration,  and upon disarmament, the 
transformation of FARC into a legal, political party;  

• resolution of the problem of illicit drugs and change in the state 
strategy against drugs, proposing treatment, prevention, 
healthcare, and social inclusion; 

• protection of the victim’s rights to obtain justice and 
accountability, ensure the elucidation of truth, and obtain 
reparations and guarantee non-repetition to promote 
coexistence and reconciliation through institutions such as La 
Jurisdicción Especial para la Paz (JEP), The Commission for the 
Clarification of Truth, Coexistence, and Nonrepetition, The Unit 
for the Search for Persons Presumed Disappeared, and other  
reparative measures; and  

• provisions on ratification, implementation, and verification, 
with many responsibilities of the verification being delegated to 
the United Nations. 

After its passage, the question of effectivity of the agreement—the 
tangible results succeeding the implementation, especially with 
respect to the state of human rights and IHL in the country, and 
Zamora, et. al. remarked a few: 

“More than 13,000 men and women who were listed as members of FARC 
demobilized despite numerous logistical difficulties. FARC demobilized forces 
surrendered their weapons in a one-one-basis, unique in the world. FARC became 
a political party with the same acronyms, Fuerza Alternativa Revolucionaria del 
Común (Common Alternative Revolutionary Force) and started to participate in 
mainstream politics. Furthermore, there is also a road map to implement the 16 
plans of action for the regional transformation designed in fulfillment of the 
agreement […] 
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Violence substantially decreased with FARC demobilization. For example, 2017 
was the least violent year in the history of Colombia. In turn, the congressional 
and presidential elections held between March and June 2018—the first held since 
the Agreement was signed—reported significantly fewer security issues than all 
previous elections during the conflict. An important section of FARC has been 
committed to the process, participating legally in politics and activities, appearing 
before JEP, and collaborating in reparations.”26 (Emphasis supplied, citations 
omitted) 

Despite its initial victories, the paradigm of introducing reforms after 
the conclusion of the peace agreement had its setback, and proved a 
possible fatal flaw and vulnerability of the path to peace being pursued 
by the Colombian government. Another Colombian scholar saw that, 
and thus: 

“[T]hroughout 2017, the government and its Congressional coalition subtly 
turned their backs on peace by not promoting, severely delaying, or 
plummeting several of the reforms that were necessary for the agreed 
transformations to take force […]  

The last semester of Santos’ period was also characterized by a very slow 
implementation of the structural components of the peace agreement that could 
be advanced at the local level. Even though the timetable foresaw that 
participatory processes related to territorial development programs (PDETs for 
their Spanish initials) would take place before May 2018, by the end of Santos’ 
period only 33 of the 170 selected municipalities had approved the plans, and only 
two of the 16 regions had fully finished the process. Overall, more than half of the 
actions related to rural and political reform had not been initiated on the ground 
by August of 2018.”27 

In 2018, Iván Duque from Centro Democrático, a party that opposed the 
Colombian Peace Agreement, won the presidential elections, thus, the 
fate of the Agreement has since then become unsure. Zamora, et. al. 
then again once opines: 

“The Colombian state remains slow to transform words into deeds. Economic 
stressors undermine key principles of the Agreement, and slowly erode trust and 
hope in the lives of the marginalized. Such feeble implementation efforts 
endanger the Peace Agreement, and may push members of FARC and other 
groups toward illegal activities for economic opportunities. The undermining of 

 
26 Id., at 12-13. 
27 Maria Paula Saffon Sanin, The Colombian Peace Agreement: A lost opportunity for social 
transformation?, in THE COLOMBIAN PEACE AGREEMENT: A MULTIDISCIPLINARY 
ASSESSMENT 78-79 (Jorge Luis Fabra-Zamora, Andrés Molina-Ochoa, and Nancy C. Doubleday 
eds., 2021). 
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gender rights provisions by the religious right and other Conservatives threatens 
the safety and well-being of those affected and the health of the Agreement […] 

Violence and endemic insecurity remain critical factors. During the Duque 
government, violence has resurged, particularly in areas formerly controlled by 
FARC armed forces. A sad illustration of this resurgence of violence is that 970 
community leaders and defenders of human rights have been killed since the 
signing of the Peace Agreement. Dissidents and paramilitary forces have 
selectively killed former FARC combatants.”28 (Emphasis supplied, citations 
omitted) 

Sanin seems to confirm the same observation: 

“Despite the gravity of the situation, state authorities have ostensibly been 
negligent in preventing the assassination of former combatants and leaders at 
risk, even though a specific institution—the National Unit of Protection—was 
created to carry out that task. Moreover, authorities have been almost insulting in 
their resistance to accept that there is a pattern of assassinations, irresponsible in 
their distorted reports of the number of cases, and risk-promoting in their 
stigmatization of social protest.”29 

With a seeming reneging on the material points of the Peace 
Agreement, it has become a source of tension for the former rebel 
group and the sitting government, and if not resolved properly, might 
resurge into a conflict. While most former FARC members remain 
committed to the process, there have been some important defections 
that affected the overall credibility of the Peace Agreement brokered 
between the parties, such as that of Iván Márquez and Jesús Santrich, 
two of the most influential FARC participants of the peace process.30 

While Sanin observes that overall dissidence is so far a marginal 
phenomenon, if the parties are keen to preserve the peace they have 
worked so hard for, keeping in mind their cardinal commitment to the 
prevention of further violation of rights of victims, there must be 
sincere intention by the Colombian government to address these 
deficiencies to prevent further defection and proceed to the path to just 
and lasting peace it had sought to build. 

 
28 Fabra-Zamora, et. al., supra note 25, at 13. 
29 Sanin, supra note 27, at 81. 
30 Fabra-Zamora, et. al., supra note 25, at 14. 
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The Nepali Experience 

The Nepali experience, on the other hand, seems to have bore positive 
results for the once-marginalized communist party. While FARC 
negotiated from a position of relative weakness, the CPN (Maoist) on 
the other hand, negotiated from a position of strength. 

Before beginning the armed conflict, the United People’s Front of 
Nepal, led by the CPN (Maoist) launched a peaceful movement, even 
submitting a forty-point charter of demand incorporating socio-
economic and political issues, however, when the Nepali government 
failed to address the demands, the CPN (Maoist) started the armed 
conflict against the government.  

The worsening state of affairs in Nepal was even aggravated by the 
dismissal of King Gyanendra of the elected government, his 
assumption of direct political control, and his eventual seizure of 
absolute power. This despotic move by the King had only served to 
galvanize the people to consolidate their ranks and demand the 
removal of the King, and led to a series of events that would be 
favorable to the revolutionary movement in Nepal, thus: 

“In the spring of 2006 diverse sections of society and political actors joined in a 
mass mobilisation – the second People’s Movement. Daily rallies and 
demonstrations took place across the country for 19 days until King Gyanendra 
restored the parliament. Along with the return to power of the Seven Party 
Alliance (SPA), this triggered a succession of significant events: the end of all royal 
prerogatives; the declaration of Nepal as a secular country; the adoption of a 
ceasefire; the signing of the Comprehensive Peace Accord (CPA) between the SPA-
led government and the Maoists; the adoption of the Interim Constitution; and the 
entry of the CPN-M into the newly renamed Legislature-Parliament.”31 

The CPA incorporated the wider concerns and respected the people’s 
mandate for democracy, peace and progress and had become a 
document for conflict transformation and peace process. The agenda 
was about political, economic, and social transformation and conflict 
management, management of arms and armies, declaration and 
continuation of the ceasefire, ending of conflict, respect of human 

 
31 Alexander Ramsbotham and Deepak Thapa, Introduction, in TWO STEPS FORWARD, ONE 
STEP BACK: THE NEPAL PEACE PROCESS 9 (Rambotsham and Thapa eds., 2017). 
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rights, and the establishment of an implementation mechanism for 
monitoring of the accord.  

Three years later, however, in a 2009 article by the International Crisis 
Group, the question of follow-through with the commitments made in 
peace process was raised.32 It was additionally a matter of concern that, 
five years into the implementation, it was observed that the political 
system that was in place prior to the CPA (or the “old Nepal”) was 
considered to be alive and well, despite the transition to a federal 
democratic republic and continuing rhetorical commitments to a 
progressive, socially inclusive “new Nepal”.33 

In a 2020 article by Mukunda Kattel in the Rising Nepal Daily, it 
assessed the compliance with the Accord as somewhat incomplete, 
with the major issue of land reform still left unresolved and still 
considered a contentious matter, despite the passage of fifteen years 
since the Accord: 

“[W]ithout addressing the land question Nepal’s post-conflict peacebuilding 
will remain incomplete, and the progress that has been achieved over the years, 
which is known as ‘negative peace’ in a peacebuilding jargon, may risk 
collapsing into another cycle of violence. A recurred conflict will be costlier than 
the previous one if experience from around the world is any guide. The question 
of land reform must not be taken cosmetically.”34 (Emphasis supplied, citations 
omitted) 

Anent the pursuit of justice for human rights and international 
humanitarian law violations, some human rights watchdogs have 
raised their observations regarding the implementation of the 
Comprehensive Peace Accord, in which they noted that 15 years into 
the implementation, accountability is still to be had for the victims. 
Human Rights Watch observed: 

“Successive Nepali governments have pledged to deliver truth, justice, and 
reparations to victims, including by implementing a 2015 Supreme Court ruling to 

 
32 International Crisis Group, Nepal’s Faltering Peace Process, INTERNATIONAL CRISIS GROUP, 
Asia Report No. 163, February 19, 2009, at 1. 
33 Id., at 5. 
34 Mukunda Kattel, Importance Of Land Reform, THE RISING NEPAL, April 29, 2020, at 
https://risingnepaldaily.com/opinion/importance-of-land-reform 
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amend the transitional justice law to disallow amnesties for serious crimes. 
Nevertheless, they have repeatedly failed to do so […] 

“Nepali authorities’ reluctance to meet their obligation to investigate and 
prosecute grave crimes has deepened the suffering of victims, undermined the 
rule of law, and increased the risk of future violations,” said Meenakshi 
Ganguly, South Asia director at Human Rights Watch. “As long as justice is denied 
in Nepal, those allegedly responsible for international crimes committed during 
the conflict remain vulnerable to prosecution abroad under the principle of 
universal jurisdiction.””35 (Emphasis supplied, citations omitted) 

Mandira Sharma also expressed the same dismay with the treatment 
of the Nepali government of the victims’ access to justice for human 
rights and international humanitarian law violations: 

“Transitional justice has been afforded the lowest priority in the peace process, 
and the debate and thinking required at different levels to make its procedure and 
outcome meaningful have been limited. The prevailing climate of impunity for 
political actors and their indifference to transitional justice, the lack of efficiency 
or shared strategy among international actors, the restricted reach, scope and 
resources, and the polarisation among victims and civil society organisations have 
all worked to frustrate the process.”36 

She even cited an example of how the Nepali government had tried to 
undermine accountability mechanisms.37 She also explained how 
paying lip service to prosecution and holding people accountable for 
these violations contributes to the culture of impunity, viz: 

“Tolerance of atrocities committed during the 1990 People’s Movement, which 
precipitated the return of democracy in Nepal, has arguably contributed to 
impunity regarding the Maoist war – as well as helping to set the tone for post-
war impunity. None of the allegations from the many reports of torture and 
extrajudicial killings in the Tarai in either 2007 or 2015 have been investigated, 
for example. Addressing the past with justice and accountability is the cornerstone 
of the future of democracy in Nepal, while impunity is the key manifestation of 
the inequality that is deeply rooted in Nepali society, since it helps to foster 

 
35 Nepal: 15 Years On, Act on Peace Agreement Pledges, HUMAN RIGHTS WATCH, November 20, 
2021, at https://www.hrw.org/news/2021/11/20/nepal-15-years-act-peace-agreement-pledges 
36 Mandira Sharma, Transitional Justice in Nepal: Low priority, partial peace, in TWO STEPS 
FORWARD, ONE STEP BACK: THE NEPAL PEACE PROCESS 32 (Rambotsham and Thapa eds., 
2017). 
37 Id., at 33. 
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marginalisation of certain voices and communities.”38 (Emphasis supplied, 
citations omitted) 

Overall, however, Thapa and Ramsbotsham notes that: 

“The integration of the Maoists into competitive politics may not have been 
achieved so easily had it not been for these measures. Their agenda was in part 
achieved even if their larger goal of a complete transformation of the socio-political 
structure could never be met, since the conflict was ended through a negotiated 
settlement with give and take from both sides. The core of the Maoist fighters who 
sustained the war against the state have been the most disappointed with the 
outcome. But, the training that had formed an intrinsic part of the party 
organisation, in which the military wing remained subservient to the political side, 
ensured compliance to all party decisions.”39 

As of 2017, the communists have substantially gained popularity, even 
on an electoral level, securing overwhelming majorities in both the 
federal bicameral legislature and provincial assemblies. With the 
general involvement of one of the major players in the armed conflict 
in contemporary politics, the risk of returning to the violence that had 
once ensued seems unlikely, which also necessarily means that the 
chance of further human rights and international humanitarian law 
violations remain low as well. The challenge now is for these 
communist stakeholders to: (1) consolidate their ranks to prevent 
infighting and creation of splinter groups; and (2) substantial and total 
fulfillment of the provisions of the Accord to ensure that it does not 
give rise to conditions ripe for armed struggle yet again. 

 

  

 
38 Id., at 35. 
39 Alexander Ramsbotham and Deepak Thapa, Conclusion: More forward than back?, in TWO STEPS 
FORWARD, ONE STEP BACK: THE NEPAL PEACE PROCESS 133, 135 (Rambotsham and 
Thapa eds., 2017). 
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V. CONCLUSION 

 

“If we truly love peace, then we should all be 
prepared to pay its price, and to change 

massively—yes, massively—our political, social 
and governmental structures and mindsets by 

amending the Constitution forthrightly.” 

- Chief Justice Artemio V. Panganiban40 

 

The discussion has thus far revolved around the context of the peace 
process and compliance of IHL in the Philippine context, while taking 
a look at the experience of other jurisdictions in the resolution of the 
same problem. Given the milieu of the Philippine armed conflict and 
also considering the examples of Peru, Colombia, and Nepal, what is 
to be done? What steps can be taken to ensure compliance with IHL in 
connection with the peace negotiations? 

While Philippines is far from concluding its peace talks, the prospect 
of better compliance with human rights and international 
humanitarian law is not far from the horizon, which would 
undoubtedly increase the chances of peacemaking. Unlike other 
jurisdictions who did not have IHL monitoring mechanisms during 
the hostilities between the opposing forces, the Philippines made a 
laudable move in setting up a Joint Monitoring Committee (JMC) to 
ensure compliance of human rights and international humanitarian 
law. However, due to the volatile nature of the peace negotiations and 
the vulnerability of the JMC to non-operation because of the 
developments in the peace talks, its mandates have been duly 
hampered and the prospect of mutual cooperation with respect to the 

 
40 Chief Justice Artemio V. Panganiban, Why complete peace with MILF won't stop conflict: ex-CJ, 
ABS-CBN NEWS, February 2, 2015, at https://news.abs-cbn.com/video/nation/02/02/15/why-
complete-peace-milf-wont-stop-conflict-ex-cj 
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enforcement of human rights and international humanitarian law have 
dampened.  

It is not too late for the parties, however, to institute changes to their 
current framework regarding compliance to IHL. The Joint Monitoring 
Committee has yet to reach to its potential and would be better off if it 
was functional and sustained, regardless of the progress of the peace 
negotiations.  Its operation would greatly redound to the benefit of the 
parties, especially their combatants and the victims as well, since more 
appropriate measures may be taken with respect to the rights of 
everyone involved and redress for violations thereof. Allegations of 
violations would be fleshed out more thoroughly, definitive 
investigations could be made, and recommendations may be given to 
address problems in the conduct of warfare. Aside from the practical 
benefits, this may even greatly benefit the peace negotiations so that a 
decrease in or resolution of human rights and IHL violations may be 
construed as confidence-building measures and may be taken that 
both parties are pursuing the peace process in good faith. While the 
NDFP has expressed has a similar sentiment, the challenge herein lies 
with the GRP to commit to the holistic and sustained functioning of 
the JMC. This may be accomplished by amending the CARHRIHL to 
express the intention of making the JMC fully functional, regardless of 
the status of the peace negotiations. In the same vein, to ensure the 
unhampered functioning of the JMC, both Parties can guarantee access 
to either parties’ chains of command, subject to certain precautionary 
measures to ensure integrity of communication and safety of both the 
JMC and the party they are communicating with. Aside from 
communication with the parties and conducting joint investigations, 
the JMC should also conduct information campaigns to promote 
awareness and better equip both combatants and civilians with 
practical knowledge regarding the conduct of warfare, as one IHL 
scholar noted that— 

“Consciousness of the Geneva Conventions is low. Only 12% of Filipinos 
surveyed have heard of them and few have any specific ideas of what they are 
about. Of those who are aware of the Conventions, many consider that these rules 
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apply only to conflicts between countries and not to the conflict taking place in the 
Philippines.”41 (Emphasis supplied) 

If the comprehensive functioning of the JMC is still not visible within 
the foreseeable future, a remedy to this vacuum would be engagement 
of both parties in good faith in the prompt resolution of the IHL 
violations that they are accused of committing. Both parties’ credibility 
would benefit from more transparent, participatory mechanisms in 
resolving these issues. If complete transparency is not possible, third-
party organizations may be introduced to observe the integrity of these 
investigations and their conformity to the pursuit of justice for the IHL 
violations. While this is applicable to both parties, this challenge is 
more applicable to the NDFP side, as the conception of the 
revolutionary justice system is still shrouded with mystery, even 
prompting other persons to brand the revolutionary justice system as 
a “kangaroo court.” Soliman Santos, a notable Philippine IHL scholar, 
posits the question: 

“[W]hat is at stake now is not only primarily the justice that the Absalon family 
cries for, but also the consequential credibility of the NPA and its so-called 
revolutionary justice system. This system will also be judged by at least the 
minimum judicial standards applicable to the prosecution and punishment of 
criminal offenses related to the armed conflict per the 1977 Protocol II of the Geneva 
Conventions. Will this system allow independent competent observers such as 
human rights lawyers and peace advocates?  It is correct for the people to expect 
knowing more about this system being the harbinger of an offered alternative 
future.  Can this system render justice?  Can it be trusted to render justice?”42 

A recognition of the state of belligerency may also benefit the GRP 
more than it fears it may lose in doing so.  An express recognition of a 
state of belligerency does not take away the sovereign nature of the 
GRP, rather it just recognizes the existence of an armed conflict within 
its own territories. Furthermore, it will bode well for victims of IHL 
violations as well as the armed combatants of both parties. 
Assassinations and abductions of those perceived to be enemies of the 
revolutionary movement will be subject to higher scrutiny, and unless 
and until they pass IHL standards, they run the risk of being 

 
41 Cruz-Ferrer, supra note 15, at 1528. 
42 Soliman Santos, Jr., Whatever happened to NPA’s vow to probe Masbate killings?, RAPPLER,  
December 6, 2021, at https://www.rappler.com/voices/thought-leaders/whatever-happened-
new-peoples-army-vow-probe-killings-masbate/. 
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considered as terroristic acts or flagrant violations of IHL. It will 
incentivize both parties to provide prisoners of war of either sides 
better protection without losing the integrity of the security of both 
parties. In this wise, there is greater pressure for the CPP-NPA-NDFP 
to comply with international humanitarian law, at the risk of losing its 
credibility to the international community. The legal system of the 
GRP, having been entrenched and accorded legitimacy for the longest 
time, will gain further ascendancy in the meting out of its decisions. 

On the other hand, a change of paradigm may also benefit the parties 
in the arrival of a resolution to the armed conflict. Instead of bickering 
over the minutiae of the conditions of the armed conflict and the 
dispute over the status and extent of the armed conflict under classical 
international law, both parties may adopt the paradigms proposed by 
local scholars in the treatment of the armed conflict such as that of the 
Philippines: 

“Wars of national liberation are a concrete worldwide phenomenon. The policy 
options, therefore, are between an imprecision unable to cope with that reality, 
and another imprecision able to cope with it. Phrased differently, the world 
community must consider that the international regulation of anti-colonial armed 
conflicts is not an "all-or-nothing", proposition, and that it must reckon with 
degrees of regulation lest the global order, in its obstinate unwillingness to 
settle for anything less than a fully effective mode of maintaining humanitarian 
norms, ultimately end up with what it had sought to avert in the first place—
total anarchy.”43 (Emphasis supplied) 

In the long run, however, it must be necessary to put the normative 
framework of jus post bellum as a centerpiece of the discussions 
between the two parties, meaning, the goal of the entire peace process 
is not just the accomplishment of the goals of either party, which in the 
case of the government, is the demobilization and disarmament of the 
revolutionary forces, and in the case of the rebels, the accomplishment 
of meaningful, substantial reforms. The main concern of both parties 
should surpass that—the end goal is to foster just and lasting peace, 
with little to no prospect of the resurgence of violence. That way, 
human rights and international humanitarian law is best preserved. If 
the framework of the peace process and insurance of compliance with 

 
43 Pangalangan & Aguiling, supra note 3, at 64. 
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IHL is put in the context of  jus post bellum, it then incentivizes sincere 
negotiations and good faith adherence to the rules of war. 

Traditionally, jus post bellum is applicable to international armed 
conflict. However, some scholars have pointed out that the principle is 
equally applicable to non-international armed conflicts. Rojas-Orozco 
argues this, in his application of jus post bellum in the Colombian 
context: 

“[J]us post bellum, although mostly conceived from the perspective of IACs, is 
equally applicable to transition from NIACs. Regarding internal transition, the 
principles of jus post bellum require higher flexibility to address matters that are 
typically dependent on the specific political conditions of the context. Here, Boon 
suggests two levels of principles. First, principles dealing with violations of human 
rights and IHL, where international law provides more exigent standards. Second, 
principles regarding matters as reconstruction and institutional design, where 
international law only can provide general guidelines, leaving domestic actors 
enough leeway to adopt their own approaches.”44 

Jus post bellum finds meaningful application to the Philippine context 
for a plethora of reasons: 

• Both parties recognize the concept of social justice and just and 
lasting peace, united in these general ideas, it helps foster 
measures in conformity with jus post bellum. 

• The object of jus post bellum—the achievement of sustainable 
peace through addressing the root causes of armed conflict and 
observing adherence to relevant standards of international law, 
which are essential to ensure the rule of law, respect for human 
rights, democratic governance, and international legitimacy—is 
also present with the current the peace negotiations between the 
GRP and the NDFP, albeit in its early stages. The challenge now 
is the steps towards achieving the goal. 

• Current efforts should br directed towards achieving sustainable 
peace in the spirit of jus post bellum, and thus parties are guided 
through addressing the root causes of armed conflict and 
observing adherence to relevant standards of international law. 

 
44 CESAR ROJAS-OROZCO, Jus Post Bellum: A Normative Framework for the Transition from Armed 
Conflict to Peace, in INTERNATIONAL LAW AND TRANSITION TO PEACE IN COLOMBIA 52 
(2021). 
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• Jus post bellum is applicable exactly because there is a conflict 
involved, even though it is non-international in character, since 
the resolution of the Philippine armed conflict would set 
precedent for countries experiencing similar situations, and 
derogation of jus post bellum with impunity could also signal the 
decline of the respect for human rights and IHL across the world. 

Echoing Rojas-Orozco, domestic law would hardly be seen as an 
impartial framework to hold peace negotiations, and non-state actors 
would be more reluctant to accept conditions derived from the 
institutional order they are fighting against, hence there is a necessity 
to consider other frameworks other than domestic law.45 

In pursuit of genuine dialogue for peace, several practical lessons can 
also be picked up from the experience of some foreign jurisdictions: 

First, a purely militaristic approach is never the solution. This case is 
especially true for Peru, in which peace is still elusive. Despite its large-
scale military operations, Sendero Luminoso has yet to cease its armed 
struggle against the Peruvian government. In the same vein, during 
the early stages of the Colombian and Nepali armed conflict, all-out 
military offensives  were also carried out, which did not yield the 
results it wanted. Common to all three countries’ experience, 
militaristic solutions instead accomplished the intensification of the 
armed strife, which led to massive human rights and IHL violations 
both on sides of the war. 

Second, putting permanent ceasefires at the forefront of the 
negotiations are counterproductive. While it seems logical that 
permanent ceasefires would entail cessation of hostilities and thus 
would reduce the risk of human rights and IHL violations, if there are 
no confidence-building measures nor trust between parties, 
negotiation will be futile. This was true in the case of Colombia, where 
the parties agreed that the Agreement was about far more than the 
decommissioning of the FARC’s weapons, but also addressing the 

 
45 Id., at 52. 
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conditions that had fed and kept the conflict going over so many 
decades.”46 

Third, confidence-building measures are necessary to gain trust in 
each other, so that adherence to certain agreements, especially 
ceasefires, can be had by both parties. At the onset, both parties hold 
each other suspect, but, given the right motivations and displays of 
earnestness, either parties can treat each other with dignity, respect, 
and cordiality. In the case of Colombia, it was the passage of Victim and 
Land Restitution to Law and  Marco Jurídico Para la Paz in June 2012 that 
enabled FARC to trust the Colombian government, while it was 
FARC’s concession to include a point on disarmament in the peace 
agreement that assured its sincerity to negotiate. For Nepal, it was the 
mutual agreement on the 12-Point Understanding in November 2005, 
which accepted parts of the Maoist agenda that solidified the 
understanding between both parties in its path to peace. While both 
parties have to exhibit confidence-building acts, there is generally an 
onus on the sitting government to be more forthcoming and 
magnanimous in dealing with the armed opposition group in order to 
exemplify good conduct and encourage participation by the 
insurgents in the peace-building process. 

Fourth, for peace negotiations to be more fruitful and amenable to 
both parties, it is crucial that a focal point of the talks is the 
perspective of victims of the hostilities between the two parties. This 
was especially prominent in the Colombian peace negotiations where 
it was a point of an agreement that the cycle of violence had to stop 
and that there was need for justice to those who were wronged, thus it 
became possible to have a reasonable discussion at the negotiating 
table, without ever losing sight of the obligation to investigate the 
gravest crimes. It becomes possible for both parties to admit to their 
faults and start the process of reconciliation. 

An offshoot of the fourth point also means that with the victims at the 
fore, parties would become intent on exacting responsibility for 

 
46 Sergio Jaramillo Caro, The possibility of peace, in THE COLOMBIAN PEACE AGREEMENT: A 
MULTIDISCIPLINARY ASSESSMENT 31(Jorge Luis Fabra-Zamora, Andrés Molina-Ochoa, and 
Nancy C. Doubleday eds., 2021). 
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human rights and IHL violations during the period of conflict not only 
to accord justice to the victims, but also to deter future violations by 
setting it as an example. This is what Nepal had missed out on—hence, 
it repeated its mistakes when allegations of torture and extrajudicial 
killings in the Tarai in 2007 or 2015 surfaced and investigations were 
not made. A similar situation is faced now by the CPP-NPA-NDF with 
respect to the purges it made and errors it committed. 

Fifth, these agreements must not be unambiguous in its legal status 
and should achieve some degree of permanence. This may be done 
by enlisting the help of third parties in the recognition or fulfillment of 
the obligation. For Colombia, it was through the incorporation of the 
peace agreement in the UN Security Council Resolution 2261 and other 
succeeding resolutions regarding the peace agreement that helped 
internationalize the peace agreement, among other bases. In the case 
of Nepal, it was the UN Mission in Nepal (UNMIN) that was set up to 
monitor the management of arms and armies agreed upon by the 
parties. 

Otherwise, if it stands on rickety ground and is vulnerable to 
derogation, it might lead to the resurgence of the armed conflict that it 
sought to resolve and might reach a level of ferocity worse than before, 
thus giving rise  This is visible in the example of Colombia, where 
defections are starting to show because of the discontent with the slow 
pace of the reforms that the parties agreed upon that needed to be 
passed, and worsened by the attempts of reversal by the incumbent 
government. The mentality slowly becomes that of disillusion and 
retaliation for the reneging of the sitting government on its 
concessions, which can dampen the prospect of a lasting peace. Nepal, 
on the other hand, managed this well, with majority of the reforms 
agreed upon having been accomplished and continued efforts to 
accomplish the remaining goals, thus violence in the region has been 
sporadic and minimal. An alternative approach to this could also be 
the implementation of the subject reforms contemporaneous with the 
peace negotiations to ensure that said reforms will not lag behind after 
the conclusion of the peace negotiations. These can also be considered 
goodwill measures and incentivize parties to conclude the peace 
negotiations swiftly. 
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Lastly, the disposition of forces and management of armies should 
also be of great consideration to ensure that members of the armed 
opposition groups find opportunities after the cessation of the 
hostilities and the existing army be also prepared for possible 
integration of former members of these groups into the ranks of the 
national army. Social programs must also be made to completely 
integrate former rebels into society. If this concern is not addressed, it 
may either lead to the return of these former combatants to illegal 
armed activities or lead to the rise of splinter armed groups. This is 
especially true in Nepal where inobstinacy of the national army has 
posed the problem of controlling it, while discrimination against ex-
combatants continue to occur and the problem of integrating them into 
the very social order dominated by exclusion on the basis of caste, class 
and gender, which these former guerrillas sought to fundamentally 
transform and dismantle, still persists. 
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FINAL WORD 

 

“The legal profession should see the emergence of 
competent and ethical lawyers who would be 

willing and able to stand for their convictions 
against all odds; to carry on in spite of seemingly 
insurmountable opposition; and to be beacons for 

the weak, the oppressed and the marginalized.” 

- Chief Justice Artemio V. Panganiban47 

 

 

As we have seen throughout the paper, compliance with human rights 
and international humanitarian law in the context of non-international 
armed conflicts is largely dependent on the earnestness of the parties 
in their pursuit of just and lasting peace. While initial agreements or 
mechanisms to monitor human rights and IHL violations serve to 
reaffirm the commitments of both parties to follow the international 
standards in the conduct of warfare and bolster compliant behavior 
therewith, compliance with IHL is inextricably linked to the sincerity 
in and progress of peace negotiations. If neither party is honest in 
brokering peace in a conflict-torn nation, violations of human rights 
and IHL will persist and even escalate as the hostilities get more and 
more violent. While casualties will be had on both sides of the conflict, 
civilians caught in the crossfire suffer the brunt of it. As citizens and 
law practitioners desirous of a genuine democracy, we should do the 
necessary work to achieve just and lasting peace, in our effort towards 
realizing our grand vision of liberty and prosperity for the Filipino 
people. 

 
47 Chief Justice Artemio V. Panganiban, Access to Justice, THE PERSONAL WEBSITE OF RETIRED 
CHIEF JUSTICE ARTEMIO V. PANGANIBAN, September 16, 2006, at 
https://cjpanganiban.com/2006/09/16/access-to-justice/ 


